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Lupin, Legalis: | 


OR, AN 


INTRODUCTION 


To THE 


STUDY and PRACTICE 
OF THE 


Laws of England, 


AS NOW 


Regulated and Amended 
by ſeveral late STATUTES. 


Divided into Four Parts, viz. 


I. The Practice of the Court of King's Bench. 

II. The Practice of the Court of Common Pleas. 
IT. The Nature of all Actions uſually brought 
in either of the ſaid Courts. 

IV. The Order and Method of Pleading. 
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To the Gentlemen, Stu- 
dents and Practiſers 
of the Common Laws 
of England. 


GENTLEMEN; 


1S the Common Fate of all Things, 1b be 

I ſubje& to Changes and Alterations ; and 
ll the Attions, Councels and Reſolves of Man- 
ind, whether determined by fingle Perſons, or 
ollective Aſſemblies, have their Errors and De- 
ets; and hence ariſe thoſe Mutations and In- 
ertainties in all Humane Laws and Conſti- 
utions, which cannot derive any Perpetuity or 
ermanent Authority, either from the Reaſon- 
bleneſs of the Sanftion, or the ſtricteſt In- 
functions of the Legiſlative Powers : For as the 
mergencies of Time and Accidents offer, the 
tions aud Deſigns of Men vary, which beget 
Difference in their Opinion of particular 
aws, in Point of Uſefulneſs or Conveniency, 
ad this at length affects the Legiſlature it ſelf; 
and hence new Laws are made to alter, amend 
r aboliſh the former, and conſequently the Me- 
thod of Proceedings, and the Practice of the re- 
pective Courts of Judicature, muſt of Neceſſity 
be changed either as ſuch Emergencies ariſe, or 
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as they are directed by particular Acts of furs 
ceſſeve Parliaments. | 4 
For as Julius Criſpinus ſays of the Ronan 
Laws, Quod matata per ſecula hominum Won- 
ditio mutatæ Reipublicæ diverſas ſanctior in- 
venerunt; Nam plurimæ Leges latæ ſunt prif- 
cis Temporibus accommodz, noſtris vero alie- 
næ; ſo it may be ſaid of ours, That the Condition 
of Men being chang d with the Times, the Legiſ- 
lature is alſo changed thereby, and different 


 Taws are introduced; And as Pomponius, in 


his Book De Origine & Proceſfu Juris, has fhewn 
the Truth of what Criſpinus aſſerts, ſo we might 
eaſily make the like Proof, even with Regard to 
the Common Law of England: For though 


ſome have urged, That the Common Law be- 


ing founded on Cuſtom has continued always the 
fame, even amidſt all the Mutations that have 
happen'd, by the Invaſion of Romans, Pics, 


Saxons, Danes and Normans; yet whoſoever 
will take the Pains to conſult the Authors who 


have written of our Ancient Common Law, as 
Bracton, Britton, Fleta, Hengham, Glanvile, 
&c. will find not only Statute Law, but the 
Common Law it ſelf, and the General Cuſtoms of 
the Realm, to have been varied according to the 
Condition or Conſtitution of the Times, See Sir 


Matt. Hale's Hiſtory of th: Law, chap. 5, 7, & 8. 


Hhich Obſervation, as to the Mutability of our 
Laws, has been abundautly werifyed by divers 


Acts that have lately paſſed our Legiſlature. 


And theſe Conſiderations firſt induced the Au- 
thor to undertake a Work of this Kind, not 
with an Intent to ſhew what the Law was, 
but what it now is, under thoſe Regula- 
tions and Amendments made therein by 8 
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ral late Statutes. And ſurely the like Conſide- 


Jratior may evidence the Uſefulneſs of this Work, 


and pxocure, if not Applauſe, at leaſt a Pardon 
or unt he here dedicates to the Publick Bene- 
fit of #:. Profeſſion ; wherein not only the Conſti- 
tution, Juriſdiction, and preſent Practice of the 
reſpective Courts of King's Bench and Common 
Pleas are methodically and diſtinctly treated of; 
but alſo the Nature, Proceſs, and Effect of the 
ſeveral Actions now uſually brought in either of 
the ſaid Courts, with their various Incidents 
and Conſequents, are illuſtrated aud explained. 
All which are properly reduced into four Parts or 
Diviſions, viz. 
The firſt Part contains the Practice of the 
Court of King's Bench, which conſiſting of Two 
Branches, i. e. the Plea-ſide, and the Crown- 
fide : In the former is ſhewn, the Nature of the 
Laws of England; the Terms, Eſſoins, and Re- 
turns of Writs ; the Authority of the ſaid Court, 
with its Judges and Officers; the Manner of 
commencing, proſecuting, and defending Actions; 
of Arreſts, Proceſſes, Bail and Appearances, - 
making up Iſſues and Records; of Venire's, Mit- 
neſſes, Trials, Verdifts, Poſtea's, Judgments, 
Writs of Inquiry aud Execution, Arreſting 
Judgments, Originals, Outlauries, &c. of Pro- 
ceedings by and againſt privileged Perſons ; of 
Habeas Corpus's, Procedendo's, Scire Facias's. 
Superſedeas's, Declarations, Special Pleas, Non 


| Pros's, Wager of Law, Demurrers, Certiorari's, 


EVrits of Error, &c. The latter Branch, whit 


relates to Proceedings in the Crown- Office, treats 


eee eee * 


f Filing Informations, Removing Indittments, 


Certifying Inquiſitions, Returns of Reſcues: As 
alſo of Outlawries, Fines, Attachments, &c. 


and 
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The Prefice; 
and particularly of Informations in the Natur4 
of Quo Warranto's. 
7s added a moſt uſeful Collection of Caſes and 


References touching Mandamus's, &c. now be-]. 


come a principal Part of the Buſineſs of this 
Court. Vid. pag. 190. 


The Second Part fhews the Practice of the] 


Common Pleas, and therein you have Inſtructi- 


ons for Clerks, Forms of Returns, &c. The An- J. 


 tiquity and Authority of that Court, with the 


Judges, Officers, and Miniſters there; of Pre- 


cipe's, Attions, Arreſts, Appearances, Bail, De- 
clarations, Imparlances, Pleas; Demurrers, Iſſues; 
Records, Venire's, Hab. Corpus Jurator', Sub- 


pena's, Witneſſes, Trials, Verdièts, Rolls and 
Judgments, Writs of Inquiry, Writs of Execu- 
tion, as Ca. Sa. Fi. Fa. and Elegits ; Mrits of [4 
Poſſeſſion, Scire fac. &c. As alſo the Method of | 7 
arreſting Judgments ; of removing Cauſes from 


Jaferior Couits, by Pone's, Refalo's, Accedas ad 
Cur. Hab. Corp. &c. of declaring againſt and 
diſcharging Priſoners ; of Rules of Court, Origi- 
nals, Outlawries, Exigents, Commitments, Ma- 
ger of Law, Proceedings by or againſt Attornies 
and Clerks of that Court, Attachments, Admiſ- 

ſion of Infants, &c. 8 
In the Third Part, you have an Account of 
all ſuch perſonal and mix'd Actions as are now 
in Uſe in both the ſaid Courts, with Precedents 
of Declarations, Pleas in Bar, and other Inci- 
dents relating to each Action reſpectively, viz. 
Of Act ons of Scandalum Magnatum, Actions of 
Slander, and all other Actions on the Caſe, ai 
 Aſumpſits, Indebitatus Aſſumpſits, Inſimul 
Computaſſets, Quantum Meruits, Quantum Va- 
lerets, Reſcues, Deceipts, Nuſances, &. As alſo 
3 01 
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of Actions of Covenant, Debt, Detinue, Eject- 


nent, Quare Impedit, Replevin, Treſpaſs, No- 


ver and Waſte. To which are added ſome Rules, 
Precedents, and Obſervations touching Prohibi- 
tions and Conſultations. e 

The Fourth and laſt Part treats of the Me- 
thod and Order of Pleading, and is a moſt uſe- 
ful Collection of whatever is neceſſary to be ob- 
ſerved therein ; as, of Pleading in General ; of 
Pleas in Abatement, divided into Twelve Brauch- 
es; of Demurrers ; of Pleas in Bar under Ten 
Heads; of Pleading Adhuc paratus, Aut: efoits 
Bar, Prior Recovery, &c. As alſo of Proteſtanao's, 
Averments, Que eft eadem, Traverſes, Pleas 
Puis darrein Continuance, &@'c. To which are 


pre fixed, ſome ſpecial Rules to be obſerv'd in 
Pleading. So that this alone might ſufficiently 


recommend the Work, ſeeing Exactneſs in Plead- 
ing makes ſo bright a Part in the Character of a 
good Lawyer. | 

And ſeeing the Wiſdom of our Legiſlature has 
of late Tears thought fit to attempt, by divers 
Statutes, an Amendment and Regulation of the 
Law, in ſome of its practical Branches, whereby 
it is ſomewhat varied from its former Courſe ; We 
have thought neceſſary, ia this Edition, to add, by 


ä 
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Way of Introduction, not only Abſtracts of the ſaid 
Statutes, but alſo ſuch Rules and Orders of the re- 
ſpecti ve Courts of B. R. and C. B. as have been made 
either to explain or enforce thoſe Statutes. See the 
following Introduction. p. 11, 12, 13, &. But 


Note the Miſtake (mentioned p. 15, and 16.) 


which happened in penning the Stat. 2 Geo. 2. 
c. 22. ſeems to be occaſioned by not carefully at- 
tending to the like Clauſe in the Stat. 22, 23 
Car, 2. c. 20, which gives a clearer Direction 
x | — in 


viii | The Preface. 
in that Particular of Arreſts, &c. which ſmall 
Miſtake, viz. nor for to, has not only put the 
Legiſlature to the Trouble of a new Act of Par- 
li ament, ( which ſee at the End of the Preface) 
but ſome are of Opinion may occaſion divers o- | 
| LT ters. | 
| A to the Body of the Book, the Reader will | 
| find that in this Edition the Author has not on- 
ly adapted the ſame to the ſaid late Statutes and 
= | Ihe preſent Courſe of Proceedings, but alſo tha: 
5 the ſeveral Forms of Writs, Proceſſes, Derlara- 
' tions, Pleadings, and other Precedents are either 
[ entirely new, or correfled by the moſt approved 
and modern Forms. But the Reader is defired 
to dele what occurrs pag. 66 and 68, relating to 
Taleſmen ; They being now Excluded from Tiials 
by Virtue of the Stat. 3 Geo. 2. c. 25. For bet- 
ter Regulation of Juries ; which ſee pag. 28, 29, 
Kc. | 


Quid vero ( {tudiofi Juvenes) ulterius adno- 
tatum fit de Libro ſequente, pluribus hic præ- 
fari ſupervacaneum efle cenſeo; Malo enim vos 
de eo quam meipſum judicare : Valete & hac 
(talia qualia ) boni xquique conſulite, 
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T* Practice of the Common Law having Star. altering 


been lately varied by ſeveral Modern Sta- % Practice of 
rutes, particularly by 4 Anne cap. 16. For de Law. 

Amendment of the Law. 12 Geor. 1. cap. 29. For pre- 

venting frivolous and vexaticus Arreſts, cap. 31. For bet- 

ter regulating of Trials by Niſi prius in the County of 

Middleſex. 2 Geor. 2. cap. 20. For Relief of Inſolvent 

Debtors. cap. 22. For Relief of Debtors with Reſpect to 

the Impriſonment of their Perſons. cap. 23. For better ve- 

gulating of Attornies and Sollicitors. 3 Geor, 2. cap. 25. 


For better regulating of Furies, &c. And ſeeing in the 


following Treatiſe, we ſhall have frequent Occaſion 
to have Recourſe to thoſe Statutes; Therefore (and 
to avoid Repetition) we have thought fit to prefix 


here by way of Introduction Abſtracts of thoſe Sta- 


tutes, and diftinguiſh'd the ſame into proper Para- 
graphs and Sections, the better to direct the Reader in 
our References thereto. | 

And Firſt, The Stat. 4 Anne for Amendment of the Stat. 4 Annæ 
Law Enatts. | ; 1 7 i c. 16. 

(1. ) That where any Demurrer ſhall be joined an 
entred in any Action A Suit in any Court of Record, = — 
the Judges ſhall proceed and give Judgment accor- proceed accord - 
ding as the very Right of the Cauſe and Matter in ing to Right 
Law ſhall appear unto them; not regarding any Im- 4 Lim, nos 
perfection, Omiſſion, or Defe& in any Writ, Return, e De. 


: * : ct, except 
Plaint, Declaration or other Pleading, Proceſs, or 1 2 


Courſe of Proceeding whatſoever: Except thoſe only, in the Demurrer 


which the Party demurring ſhall ſpecially and parti- as Canſes there. 
cularly ſet down and expreſs as Cauſes of the ſame. *- 
Notwithſtanding ſuch Imperfection, &c. might here- 


by 
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Vide Stat. 27 by the Statute 27 El. cap. 5. for Furtherante of 7 


46 "Fas 1 in caſe of Demurrers and Pleadings, ſo as ſufficient Mat- 
c. 15. M Lat w. ter appear in the Pleadings, upon which the Court 
17. may give Judgment according to the very Right of 
| the Cauſe. And, | | 
Immaterialira. ( 2: ) Therefore no Advantage or Exception ſhali 
v:rſe. e taken for an immaterial Traverſe, or Default of 
Pl ages. entring Pledges on any Bill or Declaration, or for De- 
Projerc hic in fault of alledging the bringing into Court any Bond, 
Cur'Scripe ob! Bill, Indenture or other Decd mention'd in the De- 
— Literas le- claration or other Pleading ; or for Default of alledg- 
ament. Vi & . . . 
ing the bringing into Court Letters Teſtamentary, or 


armis, hoc pa- hag . | G : 
rit' ct * Letters of Adminiſtration, or for the Omiſſion of vi 


re, &c, ey armis, & contra pacem, or either of them, or for 
Vide 6 Mod. Want of Averment of Hoc parat eft verificare, or Hoc 
242, » ; 5 5 3 + i 

. parat eſt veri fi are per Recordum ; or for not alledging 


Protert, &. Trout patet per Recordum. But the Court ſhall give 
Vide 5 Mod. 8. Judgment according to the very Right of the Cauſe, 
N. Lutw. 111. as aforeſaid, without regarding any ſuch Imperfecti- 
146, 350. ons, Ec. or any other Matter of like Nature, except 
354 . the ſame ſhall be ſpecially and particularly ſet 

. 8.3, down for Cauſe of Demurrer. „ 
3 Lev. 29. (3.) Thar all the Statutes of Feofails ſhall be extend- 
Al Sia. jeo- ed ro Judgments, which ſhall be entred upon Con- 
tal's zo be c. feſſion, nibil dicit, or non ſum informat', in any Court 
rended o Jeg of Record; and no ſuch Judgment ſhall be revers'd, 
— 9 Jo nor any Judgment upon any Writ of Enquiry of Da- 
vide peilt. mages executed thereon, be ſtaid or revers d for or 
| by reaſon of any ImperfeQion, Omiſſion, DefeQ, 
Matter or Thing whatſoever, which would have 
been aided and cured by any of the ſaid Statutes of 
Feofails, in caſe a Vercitt of 12 Men had been given 
in the ſaid Action or Suit, ſo as there be an Original 
Writ or Bill, and Warrants of Attorney duly fled 

according to the Law, as now uſed, 


Ot Warrants (4.) Provided that the Plainrift's or Demandant's At- 
#f Attorney le tôrney in any Action or Suit (hall file his Warrant of 
filed. Attorney with the proper Officer of the Court, where 
the Cauſe is depending the ſame Term he declares: 
And the Atrorney for the Defendant or Tenant ſhall 


QuzretheStar. fle his Warrant of Attorney, as aforeſaid, the ſame 


12 Ge. 1. c. 31. 


poſt. Term he appears, under the Penalties inflicted upon 
Attornies by any former law for Default of filing 
f Attorney. | 


their Warrants o 
| (5) That 
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(5. That any Defendant or Tenant in any Action Sever 1] Matters 
or Suit, or any Plaintiff in Repleyin in any Court may be pleaded. 


of Record, _— with Leave of the ſame Court, 
plead as many ſeveral Matters thereto, as he ſhall 


think neceſſary for his Defence. 


(6.) If any ſuch Matter ſhall on a Demurrer join'd coſts for Inſaff- 
be judged Inſufficient, Coſts ſhall be given at the Diſ- c::ncy of Main 
cretion of the Court; or if a Verdict be found upon bn De- 
any Iſſue in the ſaid Cauſe for the Plaintiff or Deman- Mu rer joined. 
dant, Coſts ſhall alſo be given in like Manner, unleſs 
the Judge, who try'd the ſaid Iſſue, ſhall cerrife, that 
the ſaid Defendant, or Tenant, or Plaintiff in Reple- 
vin, had a probable Cauſe to plead ſuch Matter, which 


upon the ſaid Iſſue ſhall be found againſt him. 


(J.) For preventing great Delays, which frequently Challenges. 
happen in Trials, by reaſon of Challenges to the Ar- Venire tacias 
"_ of Panels of Jurors, and to the Polls for Default de corpore 
of Hundredors; every Venire facias, for Trial of any Com. 

Iſſue in any Action or Suit in any of His Majeſty's 
Courts of Record at Weſiminſter, ſhall be awarded af 


the Body of the proper County, where ſuch Iſſue is 


triable. See the Stat. 3 Geo. 2. c. 25. poſt. 
(8.) Provided that nothing in this Act before con- Ade ele, Indi ck. 


tain'd ſhall extend to any Writ, Declaration, or Suit ments, &c. 


of Appeal of Felony or Murder, or to any Indictment, 

or Preſentment of Treaſon, Felony or Murder, or Penal Statutes. 
other Matter, or to any Proceſs upon any of them, 

or to any Writ, Bill, Action, or Information upon 

any Penal Statute. 

(9.) Thar in any AQiion brought in any Court of em of the 
Record at Weſtmirfter, where it ſhall appear to the Place in Que- 
Court, that it will be proper and neceſſary that the Hin, Mod. 41. 
Jurors, who are to try the Iſſues in any ſuch Action, 2 Salk. 665. 
ſhould have the View of the Meſſuages, Lands, or 
Place in Queſtion, in order to their better under- 


ſtanding the Evidence, that will be given upon the 


Trial of ſuch Iſſues, in every ſuch Caſe the reſpective 
Courts may order Special Writs of Diſtringas, or Ha- Special Diſtiin- 
bens Corpus to Iſſue, by which the Sheriff, or ſuch gas or Habeas 
other Officer, to whom the ſaid Writs ſhall be directed, Corpora. 
ſhall be commanded to have Six out of the firſt Twelve 
of the Jurors named in ſuch Writs, or ſome greater 
Number of them at the Place in Queſtion, ſome con- 
venient Time before the Trial, who then and there 
B 2 ſhall 
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4 The Introduction. 
ſhall have the Matters in Queſtion ſhewn to them by two 
Perſons in the ſaid Writs named, to be appointed by 
| the Court; and the ſaid Sheriff, or other Officer, who is 
Return of View. to execute the ſaid Writs, ſhall, by a Special Return 
upon the ſame, certifie, that the View hath been had 

according to the Command of the ſaid Writs, 

(10.) That all Grants or Conveyances by Fine or 
otherwiſe of any Manors or Rents, or of the Rever- 
ſion or Remainder of any Meſſuages or Lands, ſhall 
be good and effectual to all Intents and Purpoſes, 

Artornment of without Attornment of the Tenants of any ſuch Ma- 

Tenants. nors, or of the Land out which ſuch Rent ſhall 
be iſſuing, or of the particular Tenants, upon whoſe 
particular Eftates any ſuch Reverſions or Remain- 
ders ſhall and may be expeGant or depending, as if 
their Attornment had been had and made. 


Nitice of the (11.) Provided that no ſuch Tenant ſhall be preju- 


Grant. diced or damaged by Payment of any Rent to any ſuch 
| Grantor or Conuzor, or by Breach of any Condition 
for Non-Payment of Rent before Notice ſhall be 
2 given to him of ſuch Grant by the Grantee or Conuzee. 
Dilatory Pleaf. (12.) That no dilatory Plea ſhall be reeciv'd in any 
Court of Record, unleſs the Party offering ſuch Plea 
do by Affidavit prove the Truth thereof, or ſhew 
ſome probable Matter ro the Court, to induce 'em to 

believe that the Fact of ſuch dilatory Plea is true. 
nr plead. (13.) That where an Action of Debt ſhall be 
ed upon Hande, bronght on any fingle Bill, or where Action of Debt 
&c. or Scire facias ſhall be brought upon any Judgment, 
if the Defendant hath paid the Money due upon ſuch 
Bill or Judgment, ſuch Payment ſhall and may be 
pleaded in Bar of ſuch Action or Suit: And where 
an Action of Debt is brought upon any Bond, which 
hath a Condition or Defeazance to make void the ſame 
10 Co. 128. upon Payment of a leſſer Sum at a Day or Place cer- 
Solvit ad Dicm. tain, if the Obltgor, his Heirs, Executors, or Admi- 
1 Mod: 22. niftrators, have before the Action brought paid to 


—_ 293+ 19) the Obligee, his Exccutors or Adminiſtrators, the 


3 Co. 22 Principal and Intereſt due by the Defeatance, or Con- 
a Co. 94. dition of ſuch Bond though ſuch Payment was not 
Though nt ſtrictly made according to the Condition or Defea- 


ferittly made. zance; yet it ſhall and may be pleaded in Bar of 
ſuch Action, and ſhall be as effectual a Bar thereof, 

as if the Money had been paid at the Day and Place, 

| according 
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according to the Condition or Defeazance, and had | 
been ſo pleaded. 

(14.) That if at any Time, pending an Action upon Principal and 
any ſuch Bond with a Penalty, the Defendant ſhall Hrereſt brought 
bring into Court, where the Action is depending, all 770 Cours with 
Principal Money and Intereſt due on ſuch Pond, and Colts. 
alſo all ſuch Coſts, as have been expended in any Suit 
or Suits in Law or Equity upon ſuch Bond, the faid 
Money ſo brought in ſhall be deemed and taken to be 
in full Satisfaction and Diſcharge of the ſaid Bond. 

And the Court ſhall and may give Judgment to diſ- 

charge every ſuch Defendant of, and from the ſame 

accordingly. 

 (15.) That whereas by the ACt 29 Car. 2. for pre- <, Ca; 
venting Frauds and Perjuries, no Nuncupative Will ſhall Na 3 
be good, where the Eſtate thereby bequeathed ſhall =. : 
exceed the Value of 301. that is not prov'd by the 

Oaths of Three Witneſſes ar leaſt, that were preſent 

at the making: It is declared, That all ſuch Wit- Witneſſes alom- 
neſſes, as are and ought to be allowed as good Wit- ea. 

neſſes upon Trials at Law, by the Laws and Cuſtoms of 

this Realm, ſhall be deem'd good Witneſſes to prove 

any Nuncupative Will, or any Thing relating there- 

unto. And, — PE : 

(16.) Whereas it hath been doubted, whether fince 8 Uſe, 
the making the faid Act, the Declarations or Crea— Rec tn 
tions of Uſes, Truſts or Confidences of any Fines or es 
common Recoveries, manifeſted by Deed made after 
levying or ſuffering of ſuch Fines or Recoveries, are 
good and effectual in Law; it is declared, That all 
Declarations or Creations of Uſes, Trufts or Confi- 
dences of any Fines or common Recoveries of any 
Lands, Tenements, or Hereditaments manifeſted and 
prov'd by any Decd already made, or hereafter to be 
made by the Party, who is by Law enabled to declare 
ſuch Uſes or Truſts after the levying or ſuffering of 
any ſuch Fines or Recoveries, are and ſhall be as 
good and effectual in the Law, as if the ſaid laſt At 
had not been made. | | | 

(17.) That no Claim or Entry made of or upon #:7:57 ans _ 
any Lands, 'Tenements,. or Hereditaments, ſhall be “I, % 49913 
of any Force or Effect to avoid any Fine levied, or. 
to be levied, with Proclamations, (according to the 
Form of the Statute in that Caſe made) in the F 

3 Oude 


— BY; arr _— 1 


—_— — — —— ww 
. CC W————————_ —  — 


s 


. 


The Introduction. 


Court of Common Pleas at Weſtminſter, or in tbe 
Courts of Seſſions in any of the Counties Palatine, 
or in the Courts of Grand Seſſions in Wales, of any : 
Lands, Tenements, or Hereditaments, or ſhall be a 
ſufficient Entry or Claim within the Statute 21 Fac. 1. 
vide polt. c. 1. For Limitation of Actions, &c. unleſs upon ſuch 
| Entry or Claim an Action ſhall be commenced with- 
in one Year next after the making ſuch Entry and 
Claim, and proſecuted with Effect. | | 
AdmiraltySnits (18.) That all Suits and Actions in the Court of 
for Scamen:«Was- Admiralty for Seamens Wages, ſhall be commenced 
ges, vide 6 Mod. and ſued within fix Years next after the Cauſe of 
26. Action ſhall accrue, and not after. | 
Limita'im. In- (19.) Provided that Perſons entitled to any ſuch. 
capacities re- Suit or Action for Seamens Wages, who at the Time 
move d. of the Action accrued ſhall be within the Age of 21, 
Feme Covert, Non Compos, Impriſon'd or beyond the 
Seas, ſhall be at Liberty to bring ſuch Action with- 
in ſix Years after their being of Age Diſcovert, 
ſane Memory, at large, or return'd from beyond 
Sea. | - | 
Agninft Perſons (20.) That Perſons, againſt whom ſuch Cauſe of 
beyond Sea. Action for Seamens Wages, or Cauſe of any Action 
of Treſpaſs, Detinue, Aion ſur Trover or Replevin 
for taking away Goods or Cattle, or of Action of Ac- 
count, or upon the Caſe, or of Debt grounded up- 
on any Lending or Contract without Specialty, of 
Debt for Arrearages of Rent, or Aſſault, Menace, 
Battery, Wounding, and Impriſonment, or any of 
them, being beyond the Seas at the Time of any ſich 
Cauſe of Suit or Action given or accrued, the Perſon 
entitled to ſuch Suit or Action, ſhall be at Liberty to 
bring the ſaid Actions againſt tuch Perſons aforeſaid 
after their Return from beyond the Seas, ſo as he 
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take the ſame after their Return within ſuch Times, 
as are reſpectively limited for bringing of the ſaid _* 
Actions by this Act, and by that of 21 Fac. r. 13 
| Bail-Bma's, &c. (21.) That if any Perſon fhall be arreſted by any 14 
0 ed, Writ, Bill, or Proceſs out of any of His Majeſty's | 
Ss ]. Plamtiff. Courts of Record at Weſtminſter at the Suit of any com- 
| mon Perſon, and the Sheriff or other Officer takes 
V Bail from ſuch Perſon, againſt whom ſuch Proceſs [2 


| is, the Sheriff or Officer at the Requeſt and Coſts of 
| he Plaintiff in ſuch AQtion or Suit, or his lawful At- 
| torney, 
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The Introduction. 
torney, ſhall aſſign to the Plaintiff in ſuch Action, 
the Bail-Bond, or other Security taken from ſuch 
Bail, by endorſing the ſame, and atteſting it under 
his Hand and Seal in Preſence of Two or more credi- 
ble Witneſſes; which may be done without any Stamp, 
rovided the Aſſignment ſo endors'd be duly Stamp'd 
beford any Action be brought thereon; And if the 
ſaid Bail-Bond or Aſſignment, or other Security taken 
for Bail, be forfeited, the Plaintiff in ſuch Action, 5 
after ſuch Aſſignment made, may bring an Action 9 5 
and Suit thereupon in his own Name. And the Court 3 . 
where the Action is brought, may by Rule or Rules 1 
of the ſame Court give ſuch Relief to the Plaintiff 
\ and Defendant in the Original Action, and to the 
Bail upon the ſaid Bond, or other Security taken 
from ſuch Bail, as is agreeable to Juſtice and Rea- 
ſon; and that ſuch Rule or Rules of the ſaid Court 
' ſhall have the Nature and Effect of a Defeaſanee to 
ſuch Bail- Bond, or other Security for Bail. 
J (8 22.) That all Warranties, which ſhall be made Warrantie: to 
by any Tenant for Life of any Lands, Tenements, be void. 
ec. deſcending or coming to any Perſon in Rever- 
ſion or Remainder, ſhall be void and of none Effect, 
and likewiſe all collateral Warranties, which ſhall be 
made of any Lands, Tenements, &. by any Ance- 
ſtor, who has no Eſtate of Inheritance in the ſame, 
ſhall be void againſt his Heir. - N | = 
(23.) That no Subpmna or other Procgſs for Appear- No S till 
ance, ſhall iſſue out of any Court of Equity till the © Alea. 
Bill be filed with the proper Officer, (except Bills for | 
Injunctions to ſtay Wattes or Suits at Law) and a Cer- Except for In- j 
tifleats thereof brought to the Subpœna- Mee, or to 1471015. 
> him who uſually makes out Subpena's or other Proceſs | 
in the ſeveral Courts of Equity under the Hand of | 
| the Six Clerk, or other Clerk or Officer, who uſually 
files Bills in Equity, for which Certificate he ſhall re- | 
ceive no Fee. 3 i 
(24) And for 5 Vexatious Suits, that on Cd diſmiſr'd to | 
| 
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I the Plaintiff 's diſmiſſing his Bill, or the Defendant's 7% Ca, 


diſmiſſing the ſame for Want of Proſecution, the 
Plaintiff to pay full Coſts to be tax 'd by a Maſter. 
> And that no Copy, Abſtract, or Tenor of any Bill in No Copy with 
N 
3 


F Equity do go with the Dedimus or Commiſhon ; but ths Bedimus. 
: in lieu thereof the Sworn Clerks in Chancery ſhall 
; | | B 4 take 
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| take to their own Uſe the termly Fee of 3 s. 4 d. And 
alſo the whole Fee or Fees for ail ſmall Writs made 
by the ſaid Sworn Clerks, | 


This and al 
Stitutes of Fro- 
fai $5 erte 10 
ra * Corrs of 
Record. 


Coſts on quaſh- 


in Writs of 


Error. 


Wages from the 
King's Yards. 
&c. 


Ordinary to 
grant Probate, 


Such Wages not 
Bona notabilia, 


Account againſt 
Executors of 
Guardians, &c, 
and by Jointe- 
nauts, Audi- 

t or to give 
Oaths, 


(25 ) That this AQ, and all the Statutes of Feofails, 
ſhall extend to all Suits in any Court of Record at 
Weſt infter, for Recovery of any Debt immediately 
owing, or any Revenue belonging to his Majeſty, 
His Heirs or Succeſſors, and ſhall alſo extend to all 
Courts of Record in the Counties Palatine of Lanca- 
ſter, Cheſter, and Durham, and the Principality of 
Wales, and all other Courts of Record within the 
Kingdom. 

(26.) For preventing great Vexations from ſuing 
out defective Writs of Error; Ena#ed, That on quaſh- 
ing any Writ of Error (to be ſued after the ſaid firft, 
of Trin. Term.) for Variance from the Original Record 
or other Defect, the Defendants in ſuch Error ſhall 
recover againſt the Plaintiffs, who ſue out ſuch Writ, 
the Coſts they ſhould haye had, if the Judgment had 
been affirm'd, and to be recover'd in the ſame Manner. 

(27.) For preventing great Trouble and Expence 
to the Widows and Orphans of Perſons dying in- 
teſtate as to Monies or Wages due for Work done in 
His Majeſty's Yards and Docks, by Diſputes happen- 
ing about the Authority of granting Probate of the 
Wills and Letters of ST Chon of the Goods and 
Chattels of ſuch Perſons; Enacted, That the Power 
of granting ſuch Probates and Letters of Adminiſtra- 
tion is in the Ordinary of the Dioceſe, or ſuch other 
Perſons, to whom the ordinary Power of Probate o- 
Wills or granting Letters of Adminiſtration doth be- 
long, where ſuch Perſons ſhall reſpeCtively die; and 
that the Salary, Wages, or Pay due to ſuch Per- 
ſon or Perſons from the King's Majeſty, His Heirs 
or Succefſors, for Work done in any of the Yards or 
Docks, ſhall not be taken nor deem'd to be Bona nota- 
bilia, whereby to found the Juriſdi&ion of the Prero- 
gative Court. | | 

(28.) That Actions of Account may be brought 
againſt Executors and Adminiſtrators of every Guar- 
dian, Bailiff, and Receiver, and alſo by one Join- 
tenant and Tenant in Common, his Executors and 
Adminiftrators, againſt the other, as Bailiff for re- 
ceiving more than his Proportion; and againſt the 
| I e e Executor 
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Executor and Adminiſtrator of ſuch Jointenant or 

Tenant in Common. And the Auditors appointed by 

the Court may adminiſter an Oath, and examine the 

Parties touching the Matters in Queſtion; and for 

their Pains, have ſuch Allowance, as the Court ſhall 

adjudge to be reaſonable, to be paid by the Party, on 

whoſe Side the Ballance 1s. 


The next Stat. and principally to be regarded, is Stat. 12, G. 1, 
that of 12 Geo. I. c. 29. To prevent frivolous and vexati- c. 29. 
ous Arreſts, which Ena cts, | 

( 1.) That no Perſon ſhall be held to ſpecial Bail None to be held 


| on any Proceſs iſſuing out of any ſuperior Court, *9 Hi Bail, 


where the Cauſe of Action ſhall not amount to 10 J. Es 


or upwards ; nor out of any inferior Court, except xo /, 

it amounts to 40s. or upwards. And that in all Caſes, Nor in an in- 
where it ſhall not amount to 10 J. in ſuch ſuperior ferior, under 
Court, or 40 s. in ſuch inferior Court, (and the Plain- 408. 

tiff proceeds by way of Proceſs againſt the Perſon) 

he ſhall not arreſt, or Cauſe to be arreſted the Body 

of the Defendant; but ſhall ſerve him perſonally But to be ſerved 
within the Juriſdiction of the Court, with a Copy of p*rſonzy with 
the Proceſs ; and if ſuch Defendant (ſo ſerved) ſhall was of 0 
not appear at the Return of the Proceſs, or within — 
four Days after ſuch Return, the Plaintiff, on Af- ance and Affi- 
fidavit made and filed in the proper Court, of the davit of Ser- 


Perſonal Service of ſuch Proceſs (which Affidavit is vie, /e Plain 


to be filed gratis) may enter a Common Appearance, riff may enter 
an Apearance 


or File Common Bail for the Defendant, and proceed ; "2: 
thereon, asif the Defendant (himſelf) had 3 his my "Im 
Appearance, E&#c. | ; 

( 2.) That where the Plaintiff's Cauſe of Action j# e Cauſe of 
amounts to 101. (or 40 s.) or upwards, as aforeſaid : Action is 10 l. 
Affidavit to be made and filed of ſuch Cauſe of or 405. &c. er 
Action (which may be made before any Judge or wardt, Aﬀe- 
Commiſſioner of the Court out of which the Proceſs e., 75 ” 
iſſues, or before the Officer who iſſues ſuch Procefs, 2 bw. 2 
or his Deputy) for which 1 s. beſides the Stamp Du- indorſed on the 
ties ſhall be paid, and no more; and the Sum or FHrit, &c. 

6 1 in ſuch Affidavit ſhall be indorſed on 
the back of ſuch Writ or Proceſs, for which the 
Sheriff, or other Officer, to whom the Writ or Pro— 
ceſs is directed, ſhall take Bail, and for no more. And 
i ſuch Affida vit in ſuch Caſes (ſupra) ſhall not be 

| Dt -*_ -- made, 


pn a, rey Sp eee rs 


N 
9 
ö 
N 
ö 
N 
; 
| 
! 
4 
| 
f 
1 
1 


oy 8 Fp / / 


above that Sam. 


The Introduction. 

made, the Plaintiff ſhall not proceed to arreſt the 
Defendant's Body, but ſhall proceed as is by this 
Act directed in Caſes where the Cauſe of Action 
t docs not amount to 10 J. or 40s. as aforeſaid. - 
Forrendring the (3.) And whereas the Stat. 21 Fac. 1. For more 
Stat. 21. ac. 1. effectual preventing the Delays and Expence occaſioned 


more Effectua, by the Removal of ſmall Cauſes out of inferior 


wages of infe- why 
— 4 — Courts, has been of late evaded, and rendred inef- 


proceed in Suits fectual by the Contrivance of vexatious Defendants, 


nor exceeding Who by ſetting up a fictitious Action againſt them- 
5 l. tho there ſelves, for a pretended Demand of 51. or upwards, 


| are other have procured the ſmalleſt Actions ro be remov- 


Actions there ed by Writs of Habeas 1 out of inferior into 
the ſuperior Courts; whereby the Plaintiffs in ſuch 


ſmall Actions, which will not bear the Expence of 


ſuch ſuperior Courts, are neceſſitated to ſubmit to 

the Loſs of their juſt Demands : For preventing ſuch 

Abuſes, and rendering the ſaid Statute more EffeQual, 

*Tis Ena#ed, That the Judges of ſuch inferior Courts 

as are deſcribed in the ſaid Statute, ſhalland may pro- 

ceed in ſuch Actions, Bills, Plaints, Suits or Cauſes 

as are therein ſpecified, which appear, or are laid 

not to exceed the Sum of 5 J. although there may be 

other Actions againſt ſuch Defendants, wherein the 

| Plaintiff's Demands ſhall exceed the ſaid Sum of 5 J. 

Perſons en- (4) And for avoiding the great Miſchiefs and A- 
wited of For- buſes which ariſe from infamous and wicked Perſons 
2 Per jury, already convicted of willful Perjury, or Forgery, 
Suber 09 jg practiſing as Attornies or Sollicitors in Courts of Law 
Comma ee and Equity; *Tis Enatted, That if any Perſon who 


ys Prot hath been, or who ſhall be convicted of Forgery, or 


Solicitors, &c. of willful and corrupt Perjury, or Subornation of 


ro be tranſpor- Perjury, or Common Barratry, ſhall Act or Practice 
tea. as an Attorney or Sollicitor, or Agent in any Suit or 
Ad'itiion, in any Court of Law or Equity within Eng- 

land, the Judge or Judges of the Court where ſuck 

Suit or Action is, ſhall, on Complaint or Information 

thereof, Examine the Matter in a ſummary Way in 

open Court: And if it ſhall appear to the SatisfaQion 

of ſuch Judge or Judges, That the Perſon complain'd 

of, or againſt whom ſuch Information is given, hath 

offended contrary to this AR, ſuch Judge or Judges, 

ſhall caufe ſuch Offender to be tranſported for Seven 

Years to ſome, or onc of his Majeſty's CO or 

anta- 
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PlwGKhntations in America, by ſuch Ways, Means and 
Methods, and in ſuch Manner, and under ſuch Pains 
and Penalties, as Felons in other Caſes are by Law to 
tranſported. f 

( 5.) Provided, This Act not to extend to Scotland. Extent and Con- 
And, (6.) To continue only for five Years, and thence tinuance of the 
to the End of the next Seſſion of Parliament. Act. 


| , | C : 
« . . Germ tal. 
For the more fully enforcing of which ſaid Statute Pu. 7 . 4s 


a | . , 
diverſe Rules and Orders have been fince made bob 
B. R. and C. B. vz. ; | A * 4 frm 24, "Oe 4 

As, PH «So Sn S : 
7 


Term Trin. 1727. 1 Geo. 2. Regis. In Banco Regis. 


T O Eftabliſh the Practice of this Court upon the late 
Act of Parliament, for preventing frivolous and Whe 
: gi : re a Copy 
wexatious Arreſts, it is ordered, That in all Cauſes, where f p. oceſs is 
a Copy of the Proceſs of this Court is ſerved on any Defendant, ſerved, and an I 
and an Appearance is entred (or Common Bail filed) for the Appearance 
Defendant by the Plaineiff s Attorney, purſuant to the ſaid entred by the 
Act; the Plaintiff's Attorney in ſuch Caſe ſhalt leave a Coty e _ the 
of the Declaration in the Office, with the proper Officer ap- , belert agg 
pointed for that Purpoſe ; and likewiſe give Notice thereof the Office, and 
to the Defendant, by delivering an Engliſh Note written an Exgliſb No- 
in a Sacretary Hand, to ſuch Defendant, or by leaving tice given to 
the ſame at the laſt or moſt uſual Place of Aboad of ſurh 1 
Defendant, ſignifying the Nature of the Action, at whoſe 4s 3 
Suit 'tis proſecuted, and the Time limited by the Rules the Time of 
of this Court for ſuch Defendant to plead to ſuch Action, which Notice 
and that in Caſe ſuch Defendant do not plead to ſuch Decla- the Declarati- 
ration by ſuch limited Time ſo to be expreſſed in ſuch Notice, 97 well de li 
Judgment will be entred againſt ſuch Defendant by Default; W 
and from the Time of giving ſuch Notice, ſuch Declaration 
hall be deemed avell delivered to ſuch Defendant, and not © ne 
otherwiſe : And in Caſe ſuch Defendant (after ſuch Notice ju 2 5 

, gment 
given) does not plead by the Time the Rules for pleading are may be ſigned 
out, the Plaintiff in ſuch Caſe may Sign his Fudgment, and Notice ot 
without any other, or further calling for a Plea, and there- a Writ of In- 
on give Notice of executing his Writ of Inquiry, either by ey 5 or 
delivering a Notice in auriting to ſuch Defendant, or by leav- — Fo ” 
ing of the ſame at the Defendant's laſt, or moſt uſual Place boad. 3 
of Aboad, which ſhall be ſufficient Notice to ſuch Defendant, of 
the Time of executing ſuch Writ of Inquiry. And _— 
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| by the Rules of the Court, Defendants have been uſually al. 
Ouly 4 Days Jowed eight Days Time to plead ; It is further Ordered, 7 
allowed to That from and after the 1f Day of next Hillary Term, 
plcad. four Days only ſhall be allowed ſuch Defendants from ile 

Time of giving Rules to plead. | We, 


Sign'd R. Raymond, Ja. Reynolds, E. Probyn. 


In C. B. Also in the following Term a like Order or Rule 

8» OS 0 p - | | * | - of 

The like Order Term. Mich. 1 Geo. 2. Regis. 4 

mutt. mutan- | E. 
dis, O Eftabliſo the Practice of this Court, &c. (ut ſu- © 


io: ra, omitting (or Common Bail filed) 20 be 
and Notes, Word proſecuted) and in whoſe Office ſuch Declara- 
ec. ut ſupra. tion is left. And that in Caſe of ſpecial Writs return- 
able the firſt Return of Hillary and Trinity Term, and 
tent doce the firſt or ſecond Return,in Eaſter and Michaelmas Term, { 
not plead in 4 ſuch Defendant ſhould take Notice, that unleſs ſuch LE 
Days after, Defendant plead to ſuch Action within four Days af- 
Judgement to ter the Appearance Day of the Return of ſuch Writ; 
be entred by and in Caſe of a Common Capias, or any other ſpecial Writ, 


And if the Pe- 


Default, evithin the firſt four Days of the next Term; Judgment 
will be entred againſt ſuch Defendant by Default. | 
Declaration And from the Time of giving ſuch Notice as aforeſaid, 


well delivered ſuch De-laration ſhail be deemed well delivered to ſuch De- 
only from the fendant, and not otherwiſe. | 

Time ot uch And in Caſe ſuch Defendant after ſuch Notice given does 
ier not plead by the Time the Rules for pleading are out, the 
babes Plaintiff may in ſuch Caſe Sign his Fudgment, (a Rule to 
not plead in plead being firſt given) without any other or further calling 
Time atter a for a Plea; and thereon give Notice of executing his Writ 
Rule, the Flain- of Inquiry, either by delivering Notice in <yriting to ſuch © 
cw Nor din Defendant, or by leaving the ſame at his laſt or moſt uſual 
. Place of Aboad; which ſhall be a ſufficient Notice to ſuch | © 
cuting a Writ Defendant of the Time of executing ſuch Writ of Inquiry. I 
ot Inquiry. 


Sign'd R. Eyre, Ro. Price, Alex, Denton, S. Cowper. 


Alſo for further regulating the Practice of B. R. 
upon the ſaid Stat. 12. Geo. I. and in Explanation 
| | thereof, 


5 ven to the Attorney for the Plaintiff, a Copy of the Declara- 
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thereof, the following Orders have been made. Per. 
Cur. ibid, viz © 


Die Mercur. prox. poſt Tres Septiman. B K 
Sanctæ Trin. Ann. 2. Geo. 2, Regis. 


RDE RED, That in every Cauſe where Special or 
Common Bail ſhall be filed, and Notice thereof gi- 


Of Deliverir:g 


| Declarations 
tion ſoall be delivered to the Attorney for the Deſendant, who or oe = 


ſhalt pay for the ſame according to the uſual Rate ; but if them in the 


the Attorney for the Defendant, or his Clerk in his abſence Office, and 
refuſes to pay for ſuch Copy, or if the Habitation of the Swing Notice 


Defendant's Attorney be unknown to the Attorney for the thereof. 


Plaintiff, then it ſhall be laauful to leave ſuch Copy with 


7 
yin 


the Officer of this Court appointed for filing Declarations ; 
and Notice thereof muſt be forthwith given to ſuch Defen- 
dant, or his Attorney: And ſuch Declaration ſhall be held 
well delivered from the Time of ſuch Notice only. Per. Cur. 


Die Mercur. prox. poſt octab. Purif B. M. m3. K. 
Ann. 2. Geo. 2. Regis, 


$ he RED, That æubere any Defendant ſhall be ar- 

refted by Virtue of any Pro eſs iſſuing out of this On. Are. 

Court, in which the Cauſe of Action ſhall be ſpecially Speci- process ſer ved 
yed and Expreſſed, or A4 Copy of ſeach Proceſs ſhall be delt- and a Declara- 
vered to any Defendant, according to the Form of the Stat. tion thereon ; 


WY 


i : ſupra; and the Plaintiff thereupon ſhall Declare; The De- NO Imparlance 
fendant in ſuch Caſe ſhall not have Liberty of Imparling without Leave. 


without Leave of the Court firft to be granted; but ſhalt plead _ 
within the Time by the Courſe of the Court allowed to a De- 
fendant, preſecuted by Original Writ ; and in Default there- 
of, Judgment may be entred againſt ſuch Defendant 
by Default. Per. Cur. es 


(I.) By 12 Geo. I. c. 31. For better Regulating: 5,47 12. Geo. 
Trials by Nit Prius in Com. Midd. Tis Enacted, I. c. 31. 
That the Chief Juſtices of B. R. and C. B. and Chief Judges of Ni. 
Baron of the Exchequer, (reſpectively) and in their pri. for Mid. 
Ablence any other Judge or Baron may, as Juſtices ney = 
of N'fs Prius for the County of Middleſex, within the Days ; * 

| Term $:a:. 18 Eliz. 


PPP WII Eat ct << pies. C on nad v=o + 9 
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Stat. 2. Geo. 2. 


jeant, er Officer 
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Term or the Space of eight Days after, S to try 
all ſuch Iſſues as by the Act 18 El. they are ena- 
bled to try, in ſuch Place and Manner, and with ſuch 
Pewers, &c. as by the ſaid Act, or any other AQ or 
Law concerning the Premiſſes, are preſcribed. 

(2.) And all Sheriffs, Officers, Parties, Witneſſes, 
Al Officers and other Perſons, who by the ſaid Act were required 
Parties, &c. to give Attendance, or to make Return of Proceſ, 
to a tend, &c, Or to do any other Matter, or Thing relating to ſuch 


under like Pe- Trials, are obliged to give their Attendance, make 
—_ as im Return of Proceſs, and do all other Things relating 
* to any Trials to be had by Virtue of this Act, under : 


the like Penalties, as in the ſaid Act of 18 Eliz. 


4 


The next Statute in Order is that of 2. Ges. 2. c. 20, 
ie Re. Entitled, For Relief of Inſolvent Debtors, i. e. by diſ- 
lief of Inſolvent charging ſuch Perſons from their Impriſonment, aas 


n 


muh; LIT T5. + &0- 
9 be 2 S 


9 


Debcors. fall within the Deſcriptions and Circumſtances, and 
taking the Oaths in the ſaid Act preſcribed. But this 
having too far encouraged notorious Frauds and Per- 


juries, and being near its Expiration; and, as tis 


hoped, not to be continued or revived ; I ſhall forbear 
_ inſerting it in this Place. | | 


Fest. 2 Gro, 2, In the ſame Seſſion paſſed another AR, (viz. c. 22. 

c. 22. Pream- For Relief ef Debtors with reſpect to the 1 

ble. their Perſons, which (Reciting, That many Perſons ſut- 
fer by the Oppreſſion of inferior Officers in the Exe- 
cution of Proceſs for Debt, and the Exadtions of 
Gaolers to whom ſuch Debtors are committed: For 
Remedy whereof it may be reaſonable not only to 
enforce the Execution of the Laws now in Being & 


gainſt ſuch Oppreſſions and ExaCtions, more eſpecially 2 


ſeveral Clauſes in the Stat. 22, 23 Car. 2. c. 20. for 
Relief and Releaſe of poor diflireſſed Priſoners for Debt; but 
alſo to make ſome further Proviſion for the Eaſe and 
Relief of Debtors who ſhall be willing to ſatisfy their 
Creditors to the utmoſt of their Power) Enats, 

to carry any (1. That no Sheriff, Under Sheriff, Bailiff, Serjeant 
Perſon arreſted at Mace, or other Officer or Miniſter, ſhal! convey or 
fo a Tavern, carry, or cauſe to be conveyed or carried, any Per- 
"Ix ERS fon by him arreſted, or being in his Cuſtody by Vir- 
ws Conſent) ſo g 

as 10 Charze tue or Colour of any Writ, Proceſs or Warrant, to 
him for Wine, any Tavern, Alclwuſe, or other publick victualling, 
VC, YO | or 


N. Bail if, Ser- 
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br drinking Houſe, or to the private Houſe of any Note, a 
ſuch Officer or Miniſter, or of any Tenant, or Re- Miſtake in the 
lation of his, without the free and voluntary Conſent 2 775 
of the Perſon ſo arreſted, or in Cuſtody, nor (inſtead Cleanſe elde 
of ſo as to) charge him, with any Sum of Money for tra. Nor take 
Wine, Beer, Ale, Victuals, Tobacco, or any other were or the 
Liquor or Thing, ſave what he himſelf ſhall freely , Ke. 
call for ; nor cauſe, or procure him to call or pay _ the Law 
for any ſuch Liquor or Things, except what he ſhall . 
particularly and freely ask for; nor demand, take or 
receive, or cauſe to be demanded, taken, or recety- 
ed, directly, or indirectly, any other or greater Sum 
than by Law is, or ſhall be allowed for ſuch Arreſt, 
taking, detaining, or waiting, i the Perſon ſo ar- 
Teſted, or in Cuſtody, ſhall have given an Appearance 
or Bail, as the Caſe requires, or agreed with the Pro- 
ſecutor ; or until he be ſent to the proper Gaol of the | 
County, City, Town or Place, where arreſted, Ec. Nor exact my 
Nor exact, or take any Reward, Gratuity or Mo- 2 o_ 
ney, for keeping the Party ſo arreſted, or in Cuſtody auf of Gao! — 
cur of Gaol or Priſon ; nor carry him to any Gaol carry himteGaol 
or Priſon within Twenty-four Hours from the Time in 24 Hours af- 
of ſuch Arreſt ; nor take or receive any other, or 7 3 ver exact} 
greater Sum or Sums for one or more Nights Lodg- jor Toeging, 
ing, or for a Days Diet, or other Expences than what Mart. Seſſuns. 
ſhall be allowed reaſonable in ſuch Caſes by ſome Order 
of Juſtices in their Quarter- Seſſions for ſueh County, 
City, Town or Place, who are thereby required with 
Expedition to make ſome ſtanding Orders to that End. 

(2.) And that no Perſon may ſuffer by Ignorance Sheriffs ro give 
of the aforeſaid Proviſions, all Sheriffs, Under-She- printed Copies 


riffs, and others intruſted with the Execution of Pro- %% foregoing 
Clauſe to Bai. 


= ceſs, Mall deliver a printed Copy of the ſaid Clauſe lifes, &cc. 


to every Bailiff, Serjeant, or other Officer by them 

employed to execute Warrants; and when any ſuch 

Bailiff, or Officer, ſhall give Security on his entring 

into Office, ſhall require him to make it part of the 

Condition of ſuch Security, That he will ſhew and de- Cmdition of 

liver a Cory of the ſaid Clauſe to every Perſon whom he ſhall ſuch Bailiff*s 

Arreſt by Virtne of any Warrant, and carry, or cauſe to be Buna. 

carried to any Publi h, or other Houſe, and permit him, or 

any Friend of his to read the ſame before any Liquor, or 

Meat ſhall be there called for. And in Caſe any Bailiff, 

or other Officer ſhall carry, or cauſe to be carried to 
: any 


* * 4 8 n ” 
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any Publick, or other Houſe, any Perſon under an 

Arreſt, or in his Cuſtody, and there permit any Li- 

quor or Victuals to be called for before ſuch Clauſe 

or Copy of it ſhall be ſhewn and read by or to the 

Priſoner, ſuch Default, beſides the Breach of the 

ſaid Condition, ſhall beaccounted aMiſdemeanorin the 7 

Execution of the Proceſs, and to be yrniſhed as ſuch 2 

Vide farra Note, Neither the Condition of this Bond, nor the 
Sec. 1. Puniſhment hereby inflicted, does any way veſtrain © 
the Officer from carrying his Priſoner to any Publick 

or other Houſe, but both expreſsly permit it to be done, 

and only veſtrains the calling for Meat, Drink, &c. 7 

before the Clauſe ſupra be read. 1 

. (3. Sheriffs, Gaolers, and Officers, ſhall permit I 
fo permit pri- Perſons arrested, or in Cuſtody, at their Will and 
foners to ſend Pleaſure, to fend for, and have any Beer, Ale, Vi- 
for Victuals, Qnals, or other neceſſary Food from what Place they 
ccc. from what pleaſe; and alſo to have and uſe ſuch Bedding, Lin- 
P 00 4 25 74 nen, and other Things as they think fir, without pur- 
550 ſuch Bed. loyningor detaining the ſame, or any Part thereof, or 
ging, & cas they inforcing or requiring them to pay for the having or 
think fit. uſing thereof, or putting any manner ofReſtraint orDiffi- 
| culty upon them in uſing thereof, or relating thereto. _ 

DD, „ (4) That no Gaoler, Sc. within England, ſhall 7 
Nine but lawful 20 5 . 0 
Fees lo be taken take any Fees for any Priſoner's Commitment, or 
of Priſoners til coming into Gaol, or Chamber-Rent there, or Diſ- 
a further Set. charge from thence, except what are now allowed by 
mement made Law, until ſuch Fees ſhall be eſtabliſhed by the 
by the Ch. Ju" Chief Juſtices of B. R. and C. B. and Chief Baron, or 
_ nx ani any two of them, together with the Mayor, and 5 
Ju ſticesofPeace, two Aldermen, or three Aldermen of London, for the 
c. Priſons in London, and for (by) the ſaid Chief Juſtices, 
and Chief Baron, or two of them, with three Juſtices 

of Peace of Middleſex and Surry reſpectively for Priſo- 

in theſe Counties; and the Juſtices of Peace of every 

other County, Riding and Diviſion for their reſpe&ive 1 


Priſons, at their reſpective Quarter-Seſſions, who 
are required to eſtabliſh the ſame (Fees) as ſoon as 
conveniently may be. 1 | 
Table; of ers Alſo Tables are to be made of the ſaid Fees, which 
ro be made ail for London, Middleſex and Surrey, are to be ſign'd by 
Aged, $80. the ſaid Chief Juſtices, Chief Baron, and the Mayor 
and Aldermen of London, and the Juſtices of the age” 
SD. 2 0 


a e eee 
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of Middleſex and Surrey reſpeCtively by whom they 
are made; and the ſaid Tables for the other Priſons 
to be ſigned by three or more of the Juſtices, who at- 
tended the Setling the ſaid Fees at the ſaid Quarter- 
Seſſions, and after reviewed and confirmed, or mo— 
derated, and then ſigned by the Judges of Aſſize, or 


one of them in the reſpective Counties within their 


Circuits, together with three or more Juſtices of 


Peace of cach County, Riding and Diviſion. | 
(4) Alſo Rules and Orders forthe better Govern- Rules and Or- 
ment of Priſons to be forthwith made, and from time to ers of Court 


time enlarged, enforced, or altered and amended, as for the better 
occaſion ſhall require, by the ſeveral Courts in Meſt- Government of 


| 1:inſter-Hall, and ſigned by the Judges of each reſpe- 
dive Court, for the Priſons belonging to thoſe Courts 


Priſons to be 
forthwithmade. 


reſpectively; as by the ſaid Chief Juſtices, and Chief 


Baron, or two of them with the Mayor, and two or 


more Aldermen, or three Aldermen of London for Pri— 


dv 


ſons in London, and by the ſaid Chief Juſtices, and 


[Chief Baron, or two of them, with three or more 


Juſtices of Peace, under their Hands, for Priſons in . 


Middleſex and Surry ; and by the Judges of Aſſize, or 
one of them, and three or more Juſtices of Peace 
of cach County, Riding or Diviſion, under their 


Hands, for Priſons within their reſpe&ive Circuits, 
Counties, Ridings and Diviſions ; and Duplicates of n,p1; 


cates of 


ſuch Tables of Fees and Rules or Orders ſhall be /,ch Tables, and 


made and ſigned and tranſmitted to the ſaid Courts Rules of Court 


of B. R. C. B. and Exchequer, there to be enrolled !“ be mate, &c. 


8 uithout Fre, &c. And alſo ſuch of them as relate to and inrollen&c. 


. 


Gaols in each particular County, Riding or Diviſion 
ſhall be regiſtred by the Clerks of the Peace in the Rolls 
ol their reſpective Seſſions without Fre; and hung up 
in ſome publick and open Room or Place in every 


2 realy or indirecly, of any Priforer for*Debt, any other J. 
or greater Fee or Fces, for his Commitment, Cham- 


and hung up in 
every Gao!, &. 


Gaol and Priſon, there to remain, and be reſorted to 
by every Priſoner as Occafion ſhall require. And that 
after ſuch Tables of Fees arc ſo made and confirmed, 
no Gaoler, c. ſhall demand, take or receive, di— 


ber- Rent, Releaſe or Diſcharge, than what ſhall be 
mentioned and allowed in ſuch Table of Fees, ſo to 
be inrolled, regiftred, and hung up as aforeſaid. 


S C's.) That 
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The Courts at (F.) That the ſaid ſeveral Courts at Weſtminſter, 
| 275 1 mall every Michaelmas Term, appoint ſome Day to 
| mal Term tom. Inquire whether ſuch Tables of Fees, and ſuch 
i if gutre about th; Rules, as aforeſaid, be hung up, and remain publick 
N ll F-es, Orders, and eaſy to be reſorted to in the ſeveral Priſons, to 

1 Kc. and awend the ſaid reſpective Courts belonging; and whethe: 
'0 abi ans, the ſame be duly complied with and obſerved; and 

cauſe three Days Notice to be given to the Priſoners, 
in ſuch Priſon, of the Time appointed for ſuch Inqui- 
ry, and inform themſelves in the beft Manner they 
can, and Supply and Redreſs whatever they find 
epletted or rrangreſs'd. And that the Judges ant 
Juſtices of Aſſize and Caol-Delivery, fhall make In- 
And at Jſſzes, quiry of the Matters aforeſaid, at all Aſſizes and 
&c. giveit in Seſſions of Gaol-Delivery, for the Gaols and Priſons, - 
Charge 79 THe in their reſpective Juriſdictions, and expreſsly give is | 
Em. Charge to the Grand Fury, to Inquire concerning the ſame. 
Judges on Pcti- (G.) And for the ſpeedier puniſhing Gaolers, Baili 
en, &c. may and others, imployed in executing Proceſs, for Ex: 
Hear aud De. tortions and other Abuſes in their Offices, Sc. 7. 
rermiue in 4 Enacted, That on Petition of any Priſoner, or Per 
Jkmmary W2Y. fon being, or having been under Arreſt, or in Cu, 
| tody, complaining of any ExaGion or Extortic 
by any Gaoler, Bailif, or other Perſon imployed in 
the keeping or taking care of any Gaol or Priſon, c. : 
the arreſting or apprehending any Perſon, by Virtus 
of any Proceſs or Warrant, or any other Abuſe Som 
mitted in their Office, unto any of the Courts a 
Weſtminſter, from whence ſuch Proceſs iſſued, or unde: 
whoſe Power ſuch Gaol or Priſon is, in Term, or to... 
any of the Juſtices or Barons of ſuch Court in th: 
| Vacation, or tothe Judges of Aſſize, or one of then 
Panifh the Of- in their Circuits, who are to Hear and Determine thc 
Jenaer. fame in a ſummary Way, and make ſuch Order there 
in for redreſſing ſuch Abuſe, and puniſhing ſuch Per 

ſons complained of, and making Reparation -t 3 

the Party or Parties injured, as they. ſhall thin! 

juſt, with the full Coſts of ſuch Complaint. And all 3 

Orders and Determinations made by the ſaid Courts, 4 

or any of the ſaid Juſtices, Barons, or Judges of A 
ſize in ſuch ſummary Way, ſhall have the ſam} # 

1 Force and Effect to all Intents, as any other Order 
ben:, ol the ſaid reſpetitve Courts, and Obedience ther: 
. unto be enforced, either by Attachments ordered b 

| :þ 


nſter, 
y to 
ſuch 
blick 
„ to 
ether 
anc 


ners, 
nqui- 


they 
find 


S and 


ive Ui 
ſame. 


r Ex 

"Ty 
r Per- 
1 Cul: 
ortio! 
yed 11 


on, c 
Virtue WM 
e Som- 


ts 4 


unde: ? 


CY [0 


F then $ 


ne the“ 


there: 


h Per 


on te 
| think 


Ind al. 
RY 10 
Our, 
0 Ale 
fame 


zailich 


eee e ee ee eee eee a 


<4 


according to the true Intent of the Donors, 


The Introduction. 


ch Courts, or by Attachments under Seal of the 
faid Courts, by Direction of the Juſtice, Baron, or 
Judge, making ſuch Order. 

(.) That the chief Juſtices, chief Baron, Judges 
of Aſſize, and Juſtices of Peace, in their reſpective Ju- 
riſdictions; and all Commiſhoners for charitable Utes, 
do their beſt Endeavours and Diligence, to Examine 
and Diſcover the ſeveral Gifts, Legacies, and Be- 
queſts, beſtowed and given for the Benefit and Advan- 
tage of poor Priſoners, in the faid ſeveral Gaols and 
Priſons ; and to ſend for any Deeds, Wills, Writings, 


2 and Books of Account, and any Perſons concerned 
* 119 


> And 
o , "I 
1101s, 


therein ; and Examine them upon Oath, to make a 
truc Diſcovery thereof, (which they are hereby im- 
powered to do) and to order and ſettle the Payment, 
Recovery, and Receipt of the ſame, when ſo diſco» 
vered, and aſcertained in ſuch eaſy and expeditious 
Manner, that the Priſoners for the future may nor 
be defrauded, but receive the full Benefit thereof, 
And that 
Liſts or Tables of ſuch Gifts, Legacies, and Bequeſts, 
for the Benefit of Priſoners in every Gaol or Priſon, 
he fairly written, and hung up in ſuch Gaols and 
Priſons, in ſome open Room or Place to which the 
Priſoners may have Reſort, as Occaſion may require, 
without Fre; and ſhall be Regiſtered by the Clerks 
of the Peace of the reſpective Counties and Places, 
in manner aforeſaid, 

(8.) And for the Eaſe and Relief of Priſoners, who 
ſhall be willing to ſatisfy their Creditors as far as 
they are able, Tis Enafed, That if any Perſons, 
charged in Execution for any Sum, not exceeding 
in the whole 100 71. after the Twenty-fifth of Mar h, 
1729, with reſpect to Priſoners ſo charged, or to be 
charged in the Marſhalſea or County. Gaol of Surry, 
or after the 'Twenty-ninth of September, 1728, in any 
other Gaol or Priſon, ſhall be minded to deliver up 
to their Creditors, all their Effects towards Satisfac- 
tion of the Debts wherewith they ſtand charged, they 
may exhibit a Petition to any of the Courts of Law, 
from whence the Procets iflued, upon which they 
were taken or charged in Execution, certifying the 
Cauſe or Cauſcs of their Impriſonment, and an Ac- 
count of their whole real and perſonal Eſtate, with 
the Dates of the Securities, wherein any Part of it 


C 2 conlifts; 
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conſiſts, and the Deeds and Notes relating thereto, 
and the Names of the Witneſſes to the ſame, as far 
as their Knowledge extends thereto ; and upon ſuch 
Petition, the Court is by Order or Rule of Court to 
cauſe the Priſoner to be brought up, and the ſeve- 
ral Creditors at whoſe Suit he ſtands charged to be 
Crenitors to he ſummoned, to appear perſonally or by Attorney in 
ſum noued, &c. Court, at a Day to be appointed, on which Day, if 
aany of the Creditors ſummoned refuſe or neglect to 
appcar, then on Affidavit of the due Service of ſuch 
Rule or Order, the Court ſhall in a ſummary Way 
examine into the Matter of ſuch Petition, and hear 
what ſhall be alledged on either Side, for or againſt 
the Diſcharge of ſuch Prifoner, and on ſuch Exa- 
mination, are to tender to the Priſoner the follow- 

ing Oath, vi, | 


"The Prifoners I A. B. do ſolemnly Sævear, in the Preſence of Almighty 
Oath, God, that the Account by me delivered in to this Honoura- 
ble Court, in my Petition to this Court, doth contain a full 

and true Account of all my veal and perſonal Eſtate, 

Debts, Credits, and Effects whatſoever, awhich I or any in 

Truſt for me have, or at the Time of my ſaid Petition had, 

or am or «vas in any Reſbect entitled to, in Poſſeſſion, Re- 

Not; Many mainder, or Rewerſion, (except the wearing Apparel ard 
* Bedding for me and my Family, and the Tools or Inſtru- 
| eption. ments of my Trade or Calling, not exceeding 101. Value in 
the whole) and that I have not at any Time ſince my Im- 

priſonment, or before, directly or indirectly, ſold, leaſed, 

aſſigned, or otheraviſe diſpoſed of, or made over in Truſt for 

nyſelf, or othereviſe, other than as mentioned in ſuch Ac- 

count, any Part of my Lands, Eſtate, Gcods, Stork, Mo- 

ney, Debts, or other veal or perfonal Eſtate, whereby to have 

or expect any Benefit-or Profit to myſelf, or to defraud any 

of my Creditors to «rhom I am indebted. | | : 

So help me God. 


Priſoners E- 0.) And if on ſuch Examination and Taking the ſaid 


ſtate to be . Oath, the Creditors are ſatisfied with the Truth there- 


Ane i to ( red of, the Court may immediately order the Lands, 
e their fe Goods and Effects, contained in ſuch Account, or fo 
fegnecs. much of them as may be ſufficient to ſatisfy the 
Debrs wherewith he 1s charged, and the Fees due 

to the Warden, Marſhal, or Keeper, of the Gaol or 

Priſon, from which he was brought, to be, by a ſhort 

Indorſement 
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Indorſement on the back of ſuch Petition, ſign'd by 
the Priſoner, aſſigned to the ſaid Creditors, or one 
or more of them, in Truſt for the Reſt. And by 
ſuch Aſſignment, the Eſtate, Intereſt and Property, 
of the Lands, Goods, Debts and Effects, fo aſſigned, 
ſhall be veſted in the Perſon or Perſons, to whom ſuch 
Aſſignment is made, who may take Poſſeſſion of, or Sue 
for the ſame in his own Name or Names, in like man- 


ner as Aſſignees of Commiſſioners of Bankrupts; to 


which Suit no Releaſe of the Priſoner, his Execu- 
tors, or Adminiſtrators, or any Truſtee for him, or 


them, ſubſequent to ſuch Aſſignment, ſhall be an 
Bar; - — upon ſuch Aſſignment pens. ”_ 
ted, the Priſoner ſhall be dicharged out of Cuſtody 
by Order of Court, and ſuch Order ſhall be a ſuth- 
> cient Warrant to the Gaoler or Keeper to diſcharge 
the Priſoner, if detained for the Cauſes mentioned in the 
Petition, and no other. And he is hereby required to 
= diſcharge him without Fee, nor ſhall be liable to 
any Action or Suit on that Account; and the ſaid 
2 Aſſignees paying the Gaolers Fees, are to divide the 
Effects among themſelves, and thoſe for whom in- 
2 rruſted in Proportion to their Debts. But if the 
= Perſons at whoſe Suit he was charged in Execution, 
or any of them, ſhall not be ſatisfied with the Truth 
of ſuch Oath, bur defire further Time to inform him- 
* ſelf of the Matters contained therein, the ſaid Court 


are to remand the Priſoner, and direct both him, 


and the Perſon ſo diflatisfied, to appear in Court at 


another Day within the firſt Week of the following 


3 <4 o 
- 4 L's Pn 8 = 
ABN Ca ann Ny 
. 


Term after ſuch Examination. And if at ſuch ſecond 


Day the Creditor ſo diſſatisfied ſhall make Default in 
appearing, or in Caſe he ſhall appear, but is unable 
to diſcover any Eſtate or Effects of the Priſoner omit- 
ted in his Petition, or ſhew any Probability of his 
being forſworn in the ſaid Oath, the Courc ſhall 


immediately cauſe the Priſoner to be diſcharged on 


: ſuch Aſſignment of his Effects as aforeſaid, unleſs | 
ſuch Creditor do inſiſt upon his being detained in Creditors in- 
© Priſon, and agree by Writing under his Hand, to pay /ifing on a De. 


aud allow weekly, a Sum not exceeding 2 . 4d. per 
Week, on the firſt Day of every Week, ſo long as 


be ſhall continue in Prifon at ſuch Creditor's Suit; 


and on Failure of any Payment, he ſhall forthwith 


on Application to the _ be diſcharged by Order, 
| AS 
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as aforeſaid. But if the Priſoner refuſe to take the 
Remandexd on ſaid Oath, or be detected of Falſity therein, he ſhall 
falſe Oath. be preſently remanded, 

Priſoner diſ- - (10.) That Debtors ſo diſcharged, be never after 
charged, not to arreſted for the ſame Debt; yet the Judgment againſt 
be arreſted, &c. him ſhall ſtand in Force, and Execution may be 
but Vi Goods, taken out thereon againſt his Lands, Tenements, or 
dc. abi. Hereditaments, Goods, or Chattels (his wearing Ap- 

parel, Bedding for himſelf and Family, and neceſ\- 
ſary Tools for the Uſe of his Trade or Occupation 
excepted) as if he had never been taken in Executi- 
on for ſuch Debt. | 
If corvifed of (11+) If any Priſoner taking the ſaid Oath, ſha]! 
Perjur; how on an Indiftment of Perjury in any Matter or Par- 
punijhca, ticular therein, be convicted by Confeſſion or Ver 
dict, he ſhall ſuffer all the Pains and Forfeitures, 
which may by Law be inflicted on Convicts of will 
ful Perjury, and may be retaken upon any Proceſs 
de novo, and again charged in Execution for the ſaid 
Debt, as if he had been never diſcharged or taken in 
Execution, and ſhall never after have the Benefit of 
this AQ. 33 4 8 ; 
"rn: (12.) And if the Effects fo aſſigned, do not ex- 
_ tend to ſatify the whole 3 he is 
and Gabler to charged, and the Gaoler's Fees, there ſhall be an 
abate in Pro- Abatement in Proportion; and the Gaoler ſhall come 
Portion. in as a Creditor in Proportion with ſuch other 
Creditors. | 5 

it} Alutnal Debts to (13.) Where mutual Debts are between Plaintit 

[ 10 be [ct one againſe and Defendant, or if either Party ſuc, or be ſucd, as 

i ih Tie os ger. Executor, or Adminiſtrator, where mutual Debts 

# | are between a Teſtator or Inteſtate, and either Party, | 
it one Debt may be ſer againſt the other; and ſuch 

Matter may be given in Evidence on the Gene— 
ral Iſſue, or pleaded in Bar, as the Nature of the 

Caſe is, ſo as at the Time of pleading ſuch Genera! 
Iſſue, where any Debt of the Plaintiff, or his Teſta- 
tor, or Inteſtate, is intended to be infiſted on in 
Evidence, Notice be given of the particular Sum 
or Debt ſo to be inſiſted on, and upon what Account 
it became due; otherwiſe ſuch Matter ſhall not 

be allowed in Evidence on the Genera! Iſſue. 


1 of (14. & 15.) This Act to continue for five Years, 

the aft. and to the End of the next Seſſion, and no longer, 
and not to extend to Sind. 3 
| 1 | C16.) That 
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16.) That every Sheriff, Under- Sheriff, Bailiff, Penalty on a 
Serjeant at Mace, or Officer or Miniſter aforeſaid, Ge Kc. 
offending againft the Act, ſhall (over and above the Hs: 
Penalties or Puniſhments'ro which he was before 
liable) for every Offence, Forfeit, and pay to the 
Party grieved 501. to be recovered with treble Coſts 
of Suit by Action of . Debt, Bill, Plaint or Informa- 
tion, in any Court at Weſtminſter; and no Eſſoin, 
Protection, or Wager 0z Law, or more than one 
imparlance. 


Alſo in the ſame Seſſion, another Act (viz. 2 Geo. 2. Sta. > Gen. =; 
cap. 23.) paſſed for better Regulating of Attornics, C. 23. 
and Solicitors, to the following Effect, viz. 


(1.) No Perſon to practice as an Attorney, or ſue For Regulating 
Attarmes, &c. 


gut any Writ or Proceſs, or commence, carry on, 
or defend any Action, or other Proceeding, before or 
after Judgment, in the Name of any other, in R. N. 
C. B. or Exchequer, Dutchy of Lancaſter, Grand Seſſions 
of Wales, County Palatine of Cheſter, Lancaſter, or Dur- 
ham, or other Court of Record (in England) wher 

Attornies have been accuſtomably admitted and 


, * 7 9 e. = 
ſworn, unleſs he take the Oath infra, and be admit- He, 0 


| : . _ ſworn, & c. 
ted and enrolled before the firſt of December 1730. in!?“ 


ſuch Court where he fhall act as Attorney, or be 
ſworn, admitted, and enrolled in ſuch Court, after 
the ſaid firſt of December, in the Mannner hereafter 
cireted. 

(2.) That the Judges of ſuch Court (or one of / #255 e 
them) before they admit any to take ſuch Oath, ſhall 
examine and inquire by ſuch Ways and Means as they 47, 
they think Proper, touching the Perſon's Fitneſs and 
Capacity to act as an Attorney; and if they are cer- 
tied that he 1s duly qualified, then, and not other- 
wiſe, they are authorized to adminiſter the ſaid Oath, 
and may after cauſe him to be admitted as an At- 
torney of ſuch Court; and his Name is to be enrolled 
as an Attorney therein, without Fee or Reward, 
other than 1 s. for adminiitring the Oath ; which Ad- 
miſſion ſhall be written in Parchment in Eugliſb, in 


CC 


a common legible Hand, and figned by ſuch judge, 
or Judges (whereon the lawful Stamp ſhall be firſt 
imprefled) and then delivered to the Perſon admit- 
ted. See the Stamp Acts, viz. 5. W. M. c. 21. 9 V. 3. 
e. 25. 12 Anne © 9% | 
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(3. & 4.) The like Clauſes (mutatis mutandis) for 
Solicitors in Courts of Equity, Sc. as Se. 1, and 
Sect. 2. ſutra. | 

(F.) After the ſaid firſt of December 1730. none to 
act as an Attorney, or ſue out any Writ or Proceſs, 
or commence, carry on, or defend any AGion or 
Proccedings, before or after Judgment, in the Name 
of any othey, in any Court of Law, unleſs he has been 
bound by Contract in Writing, to ſerve as a Clerk 
for 5 Years to an Attorney, duly and legally ſworn 


and admitted at ſupra, in ſome or one of the ſaid 


Courts tra, and during the ſaid 5 Years continued 
in ſuch Service, and afterwards examined, ſworn, 


admitted and enrolled »t ſupra. 


» 


(6.) That the Judpes of the ſaid Courts, or one of 


them, before they, Gi. as Sect. 2. ſupra Verbatim. 


(7- & 8.) The like for Solicitors, as (5. and 6.) ſupra 
are for Attornies, mutat. mutand. 

(9.) Not to exclude ſuch from being examined, 
ſworn, admitted, Sc. who before March 25. 1729. 
were bound only for 4 Years. | 

(10.)JAttornies and Solicitors ſo ſworn of one Court, 
with Conſent of Attornies or Solicitors of other 
Courts, may ſue out Writs and Proceſs, and proſe— 
cute and defend Actions in ſuch other Courts, 

(11.) The Judges not to ſwear, Sc. a greater 
Number of Attornies, than by ancient Uſage have 
been formerly allowed. Quere. 


(12.) Attorney's Clerks on Death of their Maſters, 
may be turn'd over to others. 

(13.) Attornies, before Admiſſion to take the 
Oath, viz. I A. B. do ſaear, That I will truly and ho- 


nefily demenn my ſelf in the Practice of an Attorney, accor- | 


ding to the beſt of my Knowledge and Ability. 
x So help me God. 

(14.) The like Oath for a Solicitor, before his Ad- 
miſſion. : 

(15.) No Attorney or Solicitor to have more than 
two Clerks at one Time. | 

(16.) But Prothonotaries or Secondaries of any the 
{iid Courts may have three. 

(17.) Sworn Attornies permitting ſuch as are not 
fo to iſſue Writs, Sec. ſhall be diſabled from prac- 
£11Ng. | 
_ (15.) Atrormes and Solicitors, to be inrolled in 
ther proper Courts. (19.) 


ö 


* 
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( 19.) Attornies to be admitted, c. without Stamps, 
zi ſworn before Fune I. 1729. 


5” 
96 
3 


(20.) Sworn Attornies may be admitted Solicitors 


3 ithout Stamps. | 
2 (21.) Sworn Solicitors of one Court of Equity, 


may be ſo another. 


- 9 Fr 
LY 
5 


"retained by the Plaintiff in the Action or Suit, then 
alſo with the Name of the Attorney or Solicitor, 
ſo immediately retained or imployed; and that every 
Copy of any Writ or Proceſs before Service thereof, 
be in like manner ſubſcribed or indorſed with the 
Name of the Attorney, &c. immediately imploy'd, 
2 (23.) No Attorney or Solicitor of any Court afore- 
ſaid, ſhall commence or maintain any Action or Suit 


for any Fees, Charges or Disburſments, at Law or in 


Equity, till one Month after he has delivered to the 
Party, or left at his Dwelling-houſe, or laſt Place of [:vered. 
Abode, a Bill of ſuch Fees, &c. written in a common 


legible Hand, and in Engliſp, (except Law-Terms and 


TT OR or EX 


Names of Writs) and in Words at Length (except 


Times and Sums) and ſubſcribed with his proper 
Hand; and on Application of the Party charged, or 
any other thereto authorized, to the Lord Chancellor, 


25 


2 (22:) That all Writs and Proceſs for arreſting the g. 4,1, 
Pocy, and Wrirs of Execution, or ſome Label an- Names to be ſub- 
next thereto, and every Warrant made thereupon, ſcrib'd to Writs 

Mall, before the Execution or Service thereof, be ſub- and Proceſs. 

ſeribed or indorſed with the Attorney, Clerk in 

Court, or Solicitor's Name (in a common legible 
Hand) by whom ſued out. And if ſuch Attorney, 

Clerk or Solicitor, be not the Perſon immediately 


Not to com- 

mence Actions, 
&c. till a Monti 
after Bills de- 


; „&c. to 
or Maſter of the Rolls, or any of the Courts. ſupra, Ur? ro be 


þ or any Judge or Baron, where the Buſineſs in 
Hill, or the 


uch taxed without 
greateſt Part thereof, in Amount and Men brought 


Value was tranſacted ; and on Submiſſion of the ſaid into Court, &c. 


Party, or Perſon ſo authorized, to pay the whole 
Sum that on Taxation of the Bill ſhall appear 
due, the ſaid Lord Chancellor, Maſter of the Rolls 
Courts, Judges or Barons, are to refer ſuch Bill, 


and the Demand thereon (though no Action or Suit 
be then depending in ſuch Court touching the ſame) 
to be taxed and ſettled by the proper Officer of ſuch 


Court, without any Money brought into Court for 
that Purpoſe, And if the Attorney, Solicitor, or 
Party 
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Party chargeable, ſhall, on due Notice, refuſe 6: 
neglect to attend ſuch Taxation, the Officer may 
proceed to tax it ex parte, (pending which Reference 
and Taxation, no Action ſhall be commenced or pro- 
ſecuted on ſuch Demand) and on Taxattion and Set. 
tlement of ſuch Bill and Demand, the Party ſhal! 


forthwith pay to the ſaid Attorney, or Solicitor, or 
Perſon authorized to receive it, and preſent at the 


Taxation, or ſuch other as the Court {hall dire, 


the whole Sum found due; which ſhall be a full Di- 


charge of the ſaid Bill and Demand. And in Default 
thereof, he ſhall be liable to an Attachment, or 
Proceſs of Contempr, or ſuch other Proceedings, at 
the Election of ſuch Attorney, or Solicitor, as he 


Was before liable to; and if on ſuch Taxation it be 


found, that the Attorney or Solicitor is over paid, 
they ſhall forthwith refund, and pay ro the Party, 
or ſome other authorized to receive it, if Preſent, or 
elſe to ſuch other, or in ſuch manner as the Court 
Mall direct, all ſuch Money as the ſaid Officer ſhall 
certifie to be ſo over-paid: And in Default, the ſaid 
Attorney, or Solicitor, ſhall he liable to Attachment, 
Contempt, or ſuch other Proceedings at the Party“ 
Election, as he was before this Ack. And the ſaid 
Courts are to award Coſts of Taxation, viz. If the 
Bill taxed be leſs by a ſixth Part than the Bil 
delivered, the Attorney, or Solicitor is to pay 
the ſaid Cofts; but if not fo, the Court in their 
Diferetton ſhall charge either the Attorney, or 


reaſonableneſs of ſuch Bills. 
(24.) After December 1, 1730. 
his own, or another's Name, ſues out any Writ, or 


Proceſs, or commences, proſecutes, or defends, any 


Action or Suit, or any Proceedings in any of the 
ſaid Courts, as Attorney, or Solicitor, for, or in Ex- 


the Client, according to the Reaſonableneſs or Un- 


If any Perſon in; 


pectation of any Fee, Gain, or Reward, without be- 


ing admitted and enrolled as aforeſaid, he ſhall for 
every ſuch Otfence forfeit, and pay 50 J. to the Uſe of 
him who ſhall proſecute, and alſo:be made incapable 


to maintain or proſecute any Action or Suit in any 
Court, for any Fee, Reward, or Disburſments, on 
Account of proſecuting, carrying on, or defending 


any ſuch Action, Suit or Proceeding. 
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28.) Alſo not to extend to Solicitors of the Trea- 
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(25) Penalties and Forfeitures on this Ac, may Penaſties and 


be recovered by Action of Debt, Bill, Plaint, or 4% ferriives re- 
formation, in any Court of Record ar Weſtminſter, , 
6 5 OC ot z 


Founties Palatine of Cheſter, Lancaſter, or Durham, or .._ . O14rter 
vo WS ws 


Courts of Grand Seſſions in Wales, for Offences with- Se ſlunc. 


their reſpective Juriſdictions, or at the Aſſizes or 


'© eneral Quarter-Seflions of the County, Riding, or 
"Diviſion where committed, by 


.any Perſon ſuing 
W$ichin Twelve Months after, with treble Coſts of Suit; 


90 Eſſoin, Protection, or Wager of Law allow'd, 
Ind only one Imparlance: 


Alſo no ſuch Bill, 
Plaint, Suit, or Information, nor any Proceedings 
Fhercon, ſhall be removed before judgment, or 
Bayecd by Certiorari, Habeas Corpus, or other Writ. 

® (26.) This Act not to extend to the Examination, „ 


K . 8 . 07 fo extongd 
wearing, Admiſſion, or Inrolment of the Six to the Six Clerks 


TLlerks in Chancery, or the ſworn Clerks in that Of- n Chancery, or 


ce, or their waiting Clerks, or the Curſitors of that their Clerks, 
Tourt, or the Clerks of the Pety-bag Office, or Cur/itors Clerks 
T'lerks of the King's Coroner, and Attorney in B. R. Fr Pet y-Bag, 
br of the Filazers of that Court, or C. B. or of the — 
Attornies of the Dutchy Court, or Court of Exche- &. p 
guer, at Cheſter, or of the Courts of the Lord-Mayor, 

and Sheriffs of Londen reſpectiveiy; but that they 

may be ſworn, admitted, and practice in thoſe 

Courts and Offices, as heretofore. 

(27.) Alſo, not to extend to the Examination, &#c. ; 

of Attornies, or Clerks of the King's Remembran- G 
Fer, Treaſurer's Remembrancer, Pipe, or Office of Exch:quer, r 


Pleas in the Exchequer ; but that they may be ap- Pipe, &c. as 
proved, ſworn, admitted, and practice in the ſaid Heretofere. 


Court of Exchequer, or practice in any other Court 
of Record ſutra, in the Name, and with Conſent in 
Writing ſigned of ſome ſworn Attorney of ſuch 
Court, as they might heretofore: And any Perſon, 
*ſworn, admitted and. enrolled an Attorney, or Solt- 


#citor, in any of the ſaid Courts ſupra, (ut ſupra) may 


practice and ſolicit in the ſaid Offices, as heretofore. 


2 


9 


Nor to $9" 1ci tors 
of the Treaſury, 


ſury, Cuſtoms, Exciſe, Poſt-Office, Salt, or Stamp- 


Duties, or of any Branch of the King's Revenue, Caen, Exciſe 


nor to the Solicitor of the City of London, or the &c, 


ZFAthit:2+ to the Council for Affairs of the Admiralty 
and Navy, but that they may be admitted, &#c.. and 


(29) The 
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(29) The Act to continue from Fune 1, 1729, for 


Nine Years, and to the End of the then following 
Sellion, and no longer. 


Alſo in the laſt Seſſion of Parliament, an Act, viz, ; 


3 Geo. 2. c. 25. palled, For better Regulation of Furie, 
which Enacts, | | 

(1.) That all Perſons, who by Stat. 7. & 8. W. z. 
and by a Clauſe in Stat. 3. & 4. Anne, were to give 


in, or by this Act are to make up true Lifts of the 


Names of Perſons qualified to ſerve on Juries, in 
Order to aſſiſt em in compleating ſuch Liſts, ſhall 
(on Requeſt to any Pariſh-Ofticer, having in his 


Cuſtody the Rates of the Poor, or Land-Tax) have 


free Liberty to inſpe& ſuch Rates, and take the 
Names of Freeholders, Copyholders, or others 
qualified to ſerve on Juries within their Pariſhes or 
Precincts. And ſhall yearly, twenty Days ar leaf 


before Michaelmas, on Two or more Sundays, fx on 


the Door of the Church, Chapel and other Places 
of Religious Worſhip within their Precincts, an ex- 
act Liſt of Perſons to be returned by them to the 
Quarter-Seſſions, and leave a Duplicate thereof with 
the Church-warden, Chapel-warden, or Overſeeer of 
the Poor, to be peruſed by the Pariſhioners without 
Fee or Reward ; That ſo Notice may be given of 
Perſons qualified, who are omitted, or of Perſons 
inſerred by Miſtake; and if any not qualified to 


ſerve Juries ſhall find his Name in the Liſt, and 
the Perſon who made it ſhall refuſe to omit him, 
or think it doubtful whether he ought to be omitted, 
the Juſtices at the Quarter-Seſſions, on the Com- 
plainant's Oath, or other Proof, are to order his | 
Name to be firuck out of ſuch Liſt, and not en- 


tered in the Clerk of the Peace's Book. 


If any, required by the ſaid Acts to make ſuch 
Liſts, wilfully omit any, whoſe Name ought to be 
inſerted, or ſhall wiltully inſert any who ought to be 
omitted, or take Money, or other Reward, for omit- | 


ting or inſerting any, he ſhall forfeit 20s. for every 


fuch Offence, on Conviction before one or more | 
Juſtices of Peace, on Confeſſion of the Offender, or | 


Proof by one or more Witneſſes; one Half ro the 
Informer, and the other to the Poor of the Pariſh ; 
and if not paid in five Days, levied by Diſtreſs ood 
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Sale of Goods, by Warrant from one or more Juſti- 
ges, who ſhall certify the ſame to the next Quarter- 


Seſſions, and the Juſtices there ſhall direct the 
„ Nr. 


Clerk of the Peace to inſert or ſtrike out Name 
omitted or inſerted in the Liſts. 

Duplicates of the Liſts to be tranſmitted by the 
ſaid Clerk to the Sheriff of the County, or his Un- 
der Sheriff, during the Quarter Seſſions, or within 
en Days after, for his returning Jurics thereour, 
Ind the Sheriff or Under- Sheriff ſhall enter the 
Kames alphabetically, with their Additions and 
Places of Abode in a Book for that Purpoſe; and 
every Clerk of the Peace neglecting his Duty therein 
Forfeits 20 J. to ſuch as ſhall inform or proſecute for 
the ſame, until the Party be convicted thereof on an 
Indictment at any General Quarter-Seſſions for the 
nme County. | 
If any Sheriff, or other Officer, to whom the Re- 
urn of Juries belongs, ſummon any in any Cauſe to 
he tried before the Juſtices of Aſſize, or N. Pr us, 
or judge of the Great Seſſions in Males, or of the 


Counties Palatine, whoſe Name is not in the Dupli- 


gate; or if any Clerk of the Aſſize, Judge's Aſſociate, 
or other Officer, record the Appearance of any who 
did not appear, the Judges ſhall, upon Examination, 
a ſummary Way, Fine ſuch Officer, for every Per- 
n fo ſummoned, or whoſe Appearance ſhall be 
fly recorded, as they ſhall think meet, not ex- 


* Recding 107. nor leſs than 409. 

And for preventing Abuſes by Sheriffs, Under- 
- Sheriffs, Bailiffs, or other Officers concern'd in Sum- 
moning or Returning Jurors, none ſhall be returned 
Jo ſerve on Trials at any Aſſizes or Mi Pr. ut, Ec. 
Who have ſerved within (one Year before in Cem. 


| Rutland, four Years in Com. York, or) two Years in 
Iny other County; not being a County of a City or 
own; and if any Sheriff ſhall tranſgreſs herein, 


| Offence, | 
The Sheriff, or other, to whom Return of Juries 
belong, ſhall enter in a Book, to be kept for that 


Purpoſe, the Names of Perſons ſummoned, and 
ſerving as Jurors, with their Addirions and Places 
et Abode, alphabetically, and alſo the Times of their 
By | | Services: 
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The Introduction. 

Services; and every one ſo ſummoned and atten. 
ing, or ſerving, ſhall (on Application to ſuch Sherif, 
Under-Sheriff, or other Officer) have a Certificae 
teſtify ing ſuch his Attendance or Service, Which 
they are to give without Fee or Reward ; and th 
Book ſhall be tranſmitted by the Sheriff, Sec. to hi 
Succeſſor. | =” *2 

No Sheriff, Bailiff, or Officer, ſhall take any Re. 
ward to excule any from ſerving, and no Bailift ſil - 
fummon any, but ſuch whoſe Names are ſpecified i 
a Mandate ſigned by the Sheriff, and directed 
ſuch Bailift, on Penalty not exceeding 10 J. accordir; 
to the Nature of the Offence, | 1 

And whereas by ſaid 7 & 8 of Milliam 3 ai: 
3 © 4 Anne, all Conſtables, &c. are to give in tv: 
Liſts at the Quarter-Seſſions for each County, whic: 
hath been found inconvenient and expenſive to Co- 
ſtables, Sc. ſuch Quarter-Seſhons being often hel: 
at a great Diſtance from their Abode: For Remech 
whereot "tis enafied, That after the firſt of Sepreritr 
1 730. it ſhall be ſufficient, after they have compleat! 
ed ſuch Lifts for their ReſpeGive Pariſhes or Pre! 
eint, to ſubſcribe rhe ſame before one or more ju 
ſtices of Peace, and at the ſame Time atteſt th} 
Truth.of ſuch Lifts upon Oath, to the beſt of then 
Knowledge; and the ſaid Lifts being ſigned by th, 
Juſtice, ſhall be delivered by the Conftable to thi 
Head or Chief Conſtable of the Hundred or Diviliog 
who is to deliver in ſuch Liſts to the Quarter-Seſſop 
in open Court, atteſting on Oath his Receipt of therp 
from the Conſtables ; and that no Alteration has beei 
made therein ſince his Receipt thereof; and th 
Liſts fo delivered, Sc. ſhall be as effectual as if def 
liverea in by the Conſtables. | 

And further, That the Name of each Perſon ſun# - 
mon'd and impanelled, ſhall be written, with hy! 
Addition and Place of Abode, in diſtin& Pieces F' 
Parchment or Paper of equal Size and Bigneſs, a4. 
delivered to the Marſhal of the Judge of Aſſize, ag 
Niſs Prius, &c. by the Under-Sheriff or his Agen 
and ſhall by Direction of ſuch Marſhal be rolled Þ 
all in the ſame Manner, as near as may be, und pi 
in a Box or Glaſs; and when a Cauſe is brought | 
be tried, ſome indifferent Perſon, by Direction Bf 
the Court, ſhall in open Court draw out "Twelve 
| = | th 


The Introduction. 


the Parchments or Papers, one after another; and if 


ttenc. 
any of the Perſons drawn ſhall not appear, or be 


herif, = 
>a YI challenged and ſet aſide, then a further Number, till 
which Twelve be drawn, who ſhall appear; which ſhall be 
\d the the Jury to try the Cauſe; and the Names of the 
to h, Perſons ſo drawn and ſworn, ſhall be kept apart in 
2 ſome other Box or Glaſs, till they have given in 
y Re their Verdict, and the ſame is recorded, or till 
&q., they ſhall, by Conſent of the Parties, or Leave of 
led! the Court, be diſcharged; and then their Names 
rede f ſhall be rolled up again, and returned to the former 
ordi Bex to be kept with the other Names, as long as any 
Cauſe remains to be tried. | | : 
3. an 4 Every Perſon whoſe Name ſhall be drawn, and 
in tu 2 ſhall not appear after three Times Calling, upon 
whic: Oath that he had been lawfully ſummoned, ſhall for- 
„ Cor feit and pay for every Default not exceeding 5 l. nor 
n bek | leſs than 405. unleſs reaſonable Cauſe of Otfence 
emen, 2 (Abſence) be proved by Oath or Affidavit, to the Sa- 
% tisfaction of the Judge who fits, 
npleat} Perſons having Eſtates in Land in their own 
» Prot Right, of the yearly Value of 207. over and above 
177 J 4 the reſerved Rent payable thereout, being held by 
eſt tl Leaſe for the abſolute Term of Five hundred, or 
7 theil 3 Ninety-nine Years, or any other Term determinable 
by 1 on one or more Lives, ſhall be inſerted in the Liſts 
o i and in the Frecholders Book; and the Perſons ap- 


yivifad ; pointed to make ſuch Liſts are hereby directed to in- 
ſert them accordingly; and ſuch Leaſe-holders may 


Seſhiors 5 ; 
be ſummoned and impanelled to ſerve on Juries as 
: 
6 
* 


»f then 7 | | 
as bee 4 Execbolders may, and ſubject to the like Penalties 
nd tg for not appearin AAS 


* 1 5 We 
s if de 


The Courts at Weſtminſter, on Motion made in 
Behalf of the King, or of any Plaintiff or Defen- 


In ſank 4 Gant, in any Indictment or Information for any Miſ- 


vich 148 demeanor, or in any Action or Suit whatſoever, 
cos brought or preſented( proſecuted) in any Court there, 
i, an are to order a Jury to be ſtruek before the proper 
ze, of Officer, for the Trial of Iflues joined, and triable 
Agen by a Jury of twelve Men, as ſpecial Juries are uſu- 
edi 8 iruck in thoſe Courts; and the Jury ſo ſtruck 
und pi _ be tne Jury returned for the Trial of that 
aght ih IO The Perſon, who ſhall apply for ſuch Jury, 
&ion ol wall pay the Fees for ſtriking it, and ſhall have no 
velye Allovance fer the ſame, on Taxation of Cofts. 


_— 


* 
Sherifts 


32 The Introduction. 
Sheriffs ſhall not return any Perſon to ſerve on a 
Jury for Trial of any Capital Offence, who would not 
be qualified in Civil Cauſes. 7 
This Act ſhall be openly read once in every Tear, at the 
General Quarter-Sefſions in England and Wales. 
3 Geo. 2. c. 26. And Note, That in the ſame Seſſion, (viz. 3Geo. 2. c. 26. 
Explaining another Act paſſed for explaining and amending the 
. Act of 2 G. 2. c. 22. For Reliefof Debtors with Reſpect to 
19, 20. the Impriſonment of their Perſons ; which _— Sect. 8. 
255 of the ſaid former Act, and that it had been found in- 
convenient to bring Pri ſoners to the Courts at Weſi- | 
minſt er from diſtant Priſons, &. For Remedy where. 
of, and that Creditors may be better enabled to en- 
quire into the Eſtate of Priſoners given in their Ac- 
counts, Sc. Enacts. 5 
priſoners in (I.) That before any Priſoner (except thoſe in Lon- 
Country Gaols don, Weſtminſter, and Southwark,) ſhall ſo Petition 
zo give Notice any Court at Weſtminſter, he ſhall give Notice in Wri- 
my _ of ring to the Creditors at whoſe Sui the is charged, their 
- "ph 61411 Executors, Adminiſtrators, Attorney or Agent 1n the 
Suit, that he intends to petition the Court; and alſo 
a true Copy of the Account of his Eſtate which he 
intends to deliver in, Ec. 
And ſummon (2.) That on ſuch Petition to the Court whence 
their Credicors the Proceſs iſſued, the Priſoner is by Rule of Court, 
ro attend at the to be brought to the next Aſſizes, or Grand Seſſions |. 
net Aces. in Wales; the Expence at 12 d. per Mile, to be de. 
duced out of his Goods, or (if not ſufficient) out of 
the County Stock. Creditors are to be ſummoned to 
appear there in Perſon, or by Rule of Court to be 
ſerved on them, or left at their Abode 30 Days be- 
fore ſuch Aſſizes or Seſſions. | : 
Judges there ts (3.) Judges at the Aſſizes, &*, to appoint a Time 
proceed ſwmma.. for hearing, &. and on Appearance of the Creditors, 
rily, and their or Aſſidayit of Service of the Summons, Copy of the? 
Juagrent Re- Account, and Rule of Court for their Appearing, |. 
_. c. to proceed ſummarily, and their Judgment to- 
be entred of Record, & . | | 
(4.) Judges of Wales and Cheſter, to have the like 
Power. | 
( Orders for bringing ſuch Priſoners to Weſftmin | 
er- Hall, vacated. | 
(6.) Perſons arreſted refuſing to go to ſome Honſe 
with the Officer, may be carried to Priſon immedi 
ately, Sc. See the Act at large. | 01 | 
2 | 
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Ace- 
. E NG LAND 
tition . 8 ws 
Wri- 7 | | | 2 
their | | N 
4 > 1 HE preceding Statutes, (having altered the 
a1 Common Law 1n ſeveral practical Poi 
ch he al practical Points) as 
9 alſo all other Statutes introductive of New 
3 . Law, muſt be carefully heeded by all Practi- 
>ourt, dioners, Who will effectually ſerve their Clients. 
hon: „This ſhews how neceſſary it is to know the ſeveral 
a Parts or Branches, which conftiture the Body of the 
Law of England, viz. Firſt, General Cuſtoms. Secondl 
out of FI . 8 Soi " 12 Ys 
_ Particular Cuſtoms. Thirdly, Acts of Parliament. vie 2 Bulſt 
to be! All which are comprehended in this Diftich, vix. 11 „ 
ys be 3 3 commune vetus; Mores ; Conſulta Senatus : 
Time N Haec tria Fus ſtatuunt, (Terra Britanna) tibi. 
_ . The firſt of theſe is properly call'd Common Law ; 1. Common Law. 
-aring. being the common Cuſtom of the Realm before any 
ic 6 Statute made, and call'd Lex non Scripta, or the un- 
> written Law, becauſe not reduced to Writing by that 
ne like Authority which Statutes were ; this is of Force all 
* | © the Kingdom over, unleſs reſtrain'd by particular Cu- 
To Amin ſtoms, or altered by Acts of Parliament. 
7 hp The ſecond is called Cuemary Law, conſiſting of 2. Cuffomary 
Honſe ! Uſages and Cuſtoms peculiar to certain Places; As the Lam. 
hag Cuſtom of Gavelkind in Kent; where Lands deſcend to, 
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3. Statute Law. 


funk. p. 2. 


Caſes gajudg a. 


and the Rules and Orders they make, do paſs for Lay! 
in the reſpedive Courts, and muſt be regarded a 
ſuch by all Practitioners: As where an Attorney} , 
does not plead in Time, or otherwiſe obſerve the 
Rules and Practice of the Court, Judgment is often 
had againſt the Client without Remedy. 


Ok the Laws of England. 


not forfeited by the Anceſtor's Attainder, and Exc- 
cution for Felony ; ſo the Cuſtom of Burrough Engliſy 


in many Manors, where Lands deſcend- to the 


Youngeſt Son, and in ſome to the Eldeſt Daughter; 
and hither alſo may be referr'd many Privileges and 
Uſages claim'd by Preſcription in Boroughs and 
Towns Corporate, which being praGis'd and enjoy'd 
Time immemorial, do in thoſe Places prevail over 
Common Law and the general Cuſtom of the 
Realm. 


Note; All particular Cuſtoms are triable per pais, and 


muſt be ſpecially ſer forth in the Declaration : Bur 


general Cuſtoms being the Common Law are to be 
determin'd by the Judges, and may be generally al- 


ledged. 


The third Part is called the Statute Law, Which 
conſiſting of Acts of Parliament reduced into Writing, 
is as it were a tripartite [ndenture between the King, 


Lords, and Commons, and therefore termed Le. 


Scripta, or the Written Law. This 1s far Superior to 
both the other, and is of Force to Aboliſh and Re- 
vive, Explain, Alter, or Annul any Law whatſoever, 

And Note; Where a Statute is made in Derogation 
or Reſtriction of the Common Law, ſuch Statute i; 
to be ſtrictly and literally expounded ; and there- 


fore, though in the Statute 4to. Anne c. 16. tis ſaid, | 


That on Demurrers joined the Court ſhall proceed ac 


cording to the Right of the Caſe and Matter in Law, 


not regarding Omiſſions of Forms, &c. Yet ſuch Omiſli- | 
onsof Form, if expreſs'd as Cauſes of the Demurrer,: 
may be EffeCtual, ſeeing the Statute is reſtrictive, and 
the Judges are to regard ſuch Defedcts, as the Party ſnal 


aſſign in his Demurrer as the Cauſes of the ſame. 


To theſe may be added the Reſponſa Prudentum, i. e 


Caſes ſolemnly adjudg'd in the ſeveral High Cours! 


of Juſtice, which are receiv'd for Law; and even the! 


Practice and Method of Proceedings of thoſe Courts 


By! 


9 6 - 


Exc- > But the Civil and Canon Law (tho' uſed here, in the Civil and Ca- 
81%“ Admiralty and Spiritual Courts) cannot be ſaid to be ven Law. 
the 2 any Part of the Law of England, the one being found- 
Wer; > ed on the Emperor's Conſtitutions, and the other on the 
and Pope's Decretals ; and neither have any Force, if 1n- 
h = > conſiftent with the Law of the Land. | 
07 | = 
over . - 
the Of the Terms, Eſſoigns, Exception-Days, &c. 
„ And Efore I come to a particular Diſquiſition of the 
But © B Courts of King's Bench and Common Pleas, and ſhew 
to de i che Prattice and Forms peculiar to each, it will be 
Ly al- needful to mention ſome previous Points, wherein 
neh they jointly concur: And ſeeing both Courts obſerve 
hic the ſame Times in holding their Aſſemblies for the 
110% Dittribution of Juſtice, which are called Tempora Furi- 
King, dica, ar Law-Terms, it will be proper in the firſt 
0 Lf place, to deliver ſome few Rules touching the ſame, _ 
1% Theſe Terms are in Number four, Annually, and - 
d Re. according to common Computation, begin and end 
derer BY follow, viz. | 
Salo Iichaelmas Term begins the 23d of October, if not 
cute HY Sunday, but if Sunday the 24th, and ends the 28th 
there. of November, if not Sunday, and if Sunday, the 29th ; 
E ſaic, : and hath fix Returns. 
ed ae Hillary Term begins the 23d of January, if not Sun- 
N Lau, 3 day, and if ſo, the 24th, and ends the 12th of February, 
Imiſſ-} jf not Sunday, and if ſo, the 13th; and hath four 
WITT PZ Returns. | 
e, an, Eaſter Term begins the Wedneſday Fortnight (or 
ty ſal} * ſeventeen Days) after Eafter, and ends the Monday 
next before Whitſunday ; and hath five Returns. 
m, reg Trinity Term begins the Friday Sevenight after Whit- 
Cours 1 ſunday, (i. e. the next Friday after Trinity Sunday) 
yen toe and is always the ſame Day of the Month that Eafter 
Cours Day is in its Month, and ends the Wedneſday Fort- 
or L night after it begins; and hath four Returns. 
ded a i But in Law, the firſt Eſſoign-Day (which is the 
ttorne) Ath Day incluſive before what is commonly called the 
ve che frſt Day) is accounted the firſt of the Term; and on 
is often that Day one of the Judges always firs to take Eſ- 
boigns, Sc. ſo that the 4th Day aficr, commonly 
But © called the firſt of the Term, ſeems to be but a Day 


Of the Terms. Eſſoigns, &c. 


D 2 of 
% 


35 


— 


+ 
* N '8 FIREE. FR 
— 8 0 a - ITY 
. DE ks, 
— Ny 
. — — En — 3 
—— — 7 5 — 2 
— * — *%, 
OI 1 —— 9 
- ———— — 2 1 
.. 22 4 «i b 75 
> I boy 
- ——— — = * 


E 
— — 
— n 
— — Det ae. 


36 Exception⸗Daps, &c. 
of Grace given by the Court for the Parties appear- 
ing, c. And in Practical Regiſter, Fol. 530. tis ſaid, 
That the 4 Days in Term are, iſt, The Day of Eſ- 
ſoign. 2d, Of Exceptions. zd, Returna Brevium. 
And the 4th, or Quario die poſt, is the Day of Appear- 
ance, whereon the Courts fir. 
Yet the Statute 32 H. 8. c. 21. ſeems to make a Di- 
ſtinction, viz. That the Eſſoign, the Exception and 
the Returna Breuium Days, are puiſne or ſemy Term; 
and from the Day of Appearance, or Quarto die poſt, 13 | 
full Term: The Words of the Statute are; That 
« Trinity Term ſhall begin the Monday next after 
« Trinity Sunday, for keeping the Effoigns, Returns, 
«© Proffers &c. And that the full Term of the ſaid 
« Trinity Term ſhall yearly, for ever, begin the Fri- 
« day next after Corpus Chrifti Day. | 
As every Term is ſaid to begin on the Quarto dit 
poſt of the firſt Return thereof, ſo it always ends the 
uarto die poſt of the laſt Return: But if the Quarto die 
fall or. Sunday, then the Term begins or ends on the 
Monday after, except only in Trinity Term, the Eſſoign- 
Day of the firſt Return whereof is always Monday, 
and regularly the Quarto die is the Thurſday after, but 
(that being Corpus Chriſti Day, & dies non juridicus) it 
is held the Friday after. | | 
Tho' the Eſſoign-Day falls on a Sunday, yet the 
Quarto die poſt is computed from that Day as from any 
other, and is to be the Wedneſday following: Where. 
as had the Eſſoign- Day been Monday, the Quarto dic | 
would have been Thurſday : And if the Onarto die, | 
Return Brevium, or Exception-Days, fall on Sunday, 
the ſame are kept on the Monday next following; and 
ſo is the Eſſoign- Day when it falls on Sunday; and in 
ſuch caſe the Exception and Rez. Brev. Days are in- 
eluded in one, ⁊i . the Tueſday. | 1 
The firſt Eſſoign- Day of Michaelmas Term is 6 lway'| | 
on the zcth of October; of Hillary Term, on the 20th 
Fanuary; of Eaſter Term, on the Sunday Fortnightaf-| 
ter Eaſter; and of Trinity Term, on the Monday (ot 
Morrow) of Trinity Sunday. And all the Effoign| 
Days in Eafter Term fall on Sunday, except Craſftin| 
Aſcenſionis ; And fo alſo do all of Trinity Term, Cxce\'Þ | 
Craſtin Sie, Trin. . 
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Ok the Returns, and Method, &e; 


Note, That the ſame Day of the Week that Ai 
chaelmas Term begins, the enſuing Hillary Term ends; 
and the ſame Day of the Week that Michaelmas Term 
ends, the enſuing Hillary Term begins, and both Terms 
begin the ſame Day of their reſpective Months: 
Which is a very uſeful Obſervation, by reaſon you 
have often Occaſion in Michaelmas Term to make Writs 
Returnable in Hillary Term, before the Common Al- 
manacks are publiſhed ; ſo that by theſe and the fore- 
going Directions, you may eaſily find the Beginning 
of any Term. 

The ifſvable Terms are Hillary and Trinity only; and 
are ſo called, becauſe in them the Iſſues are join'd and 
the Records made up, which are to be carry'd down 
and tried at the Lent Afizes, and the Summer Aſſizes, 

> which immediately and reſpectively follow each of 

theſe Terms. And Wote, That the whole Term in 
Conſtruction of Law is accounted but one Day to 
many Purpoſes : And therefore a Judgment had, or 
Plea put in the laſt Day ofa Term, is as effectual as 
on the firft Day of the Term. | 


+ Of the Returns, and the Method obſerv' d ting's Bench. 


therein by the King's Bench. 


H E Returns are certain Days in each Term, 
whereon rhe Writs and Proceſs are made re- 


turnable, z.e. are by a Clauſe in the ſame directed 
% to be brought into Court; and of theſe Returns, 

Michaelmas Term has ſix, Eaſter Term five, and Hilla- 
y and Trinity four each. But a more diſtin& Account 
©! > hereof, and of the different Forms obſery'd herein by 


the reſpective Courts, ſee hereafter in the Introduction 
to the Court of Common Pleas. | 
But it may be here obſerved, that in each Return 


"2 throughout the reſpective Terms are theſe four Spe- 


cial Days before mentioned, iz. iſt, The Eſſoign- 
Day, 4. e. the Day in the Writ mentioned. 2dly, The 
Exception-Day. 3dly, The Returna Brevium Day: 
And qthly, The Day of Appearance; which is the 
laſt of the Return. | | | 

And Note, That, whatſoever Day of the Week any 
Term begins, is a good Day to make all Proceſs by 
| | D 3 | Bill 
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Iſuable Terms, 


Returns. 


Four Special 
Days in each. 


Ok the Returns, and Method, &c. 


Ning 's Bench. Bill returnable upon prox' poſt, every other Return 
| of ſuch Term, except the laſt Return, which has no 
dies poſt. But St. Jobn Baptiſt's Day, when it falls in 
Dies non juri- Trinity Term, and all Non-juridical Days, muſt be a- 
voided, being no Days in Court, viz. Every Sunday 
in any Term, the Fcaſts of All Saints and All Souls, in 
Michaelmas Term, the Purification in Hillary, the Aſcen- 
fron in Faſter, and St. John Baptiſt's Day, when it 
falls in Trinity Term. | 
And all Proceſs in this Court upon Bill of Middleſex, 
Latitat, Alias, Pluries, Diftringas nuper Vic. Hab. Corp. 
ſuper Cepi Corp, and Hab. Corp. ad faciend. & recipiend 
both before and after Judgment, muſt be made return- 
able at Days certain; and may be ſo made upon any 
Day in Term, (which 1s dies juridicus) 
the before-mentioned Returns. 
Therefore, if you make your Writs in this Court 
returnable upon the Eſſoign Day of any Return in 
Term-time, as you may do (tho' it be ſeldom uſed 
but on Trials) you muſt alſo expreſs the Day of the 
Week certainly, as Die Lune in Menſ. Michaelis, or 
the like; but if your Eſſoign-Day happens on a Sun- 
day, and therefore your Writ 1s returnable on the 
Monday after, you ſay Die Lune prox. poſt. Menſ. Mi- 
chaelis, and not in Menſ. Michaelis: But the Form is 
otherwiſe in the Common Pleas. | 
So that all Proceſs by Bill in this Court is returnable | 
at a Day certain, raming the Day of the Week, c. 
thus; Coram nobis apud Weſtm. die Fovis in Craſtino 
Purificationis beate Marie, or the like: But if the Pro- 
ceſs is by Original, then 'tis coram nobis (naming nei- 
ther the Day of the Week, nor the Place) in Cra- 
ſtino Purificationis beate Marie ubicunque tunc ſuerimus in 


prox. poſt any of 


Of 


F 
5 Je ISP 


F . 
8 

ke) 

i 

** 

4 

as 

* 

1 

Y 


And Note, That all Writs returnable Ubicurque in 
this Court are grounded upon Originals out of Chan- 
eery, or upon Writs of Error out of the Common 
Pleas and inferior Courts. | 
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= clin'd, and the Court was at length reſtrain'd to an or- 
dinary and limited Juriſdiction, 
grew that extraordinary and Excentric Power of the 
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conſtituent Attendants. 


HEN the King himſelf ſat here in Perſon, 
and that Grand Officer the Summus Fuſticiarius 


Anglie was his Vicegerent in the Kingdom, the Power jviticiar. preti- 


and Authority of this Court werecertainly much more 
extenſive than at preſent : But when the King with- 
drew his Preſence, and the Court was left to it ſelf, 
the Authority of the chief Juſtice of England ſoon de- 
And from hence 
Chancery, 1n controverting and controuling the Judg- 


But in many Caſes it ſtill retains ſome Shadow of its 


Original Juriſdiction, in eorrecting Errors, and rever- 


Pl 
39 
& 12*s Bench. 


11 


Lib. nigr. in 
Scace“ Capit. 


det primus ia 
Reg no. 


ſing Judgments in the Common Pleas, and inferior 


Courts; (for tho* this Power is given by ſeveral Sta- 
tutes, yet tboſe Statutes are but declaratory of the 
Common Law:) and this may be alſo ſeen in that 
double Juriſdiction it ſtill retains, being a Court both 
for Criminal and Civil Caſes, and is accordingly di- 
vided into two Sides or Branches. 


The firſt is the Crown Side, which takes Cognizance 


of all Criminal Matters, (wherein the King is Plaintiff) 


as Treaſon, Felony, Murther, Rape, Robbery, Riots, 
Breachof the Peace, and all Caſes proſecuted by Way 
of Indictment, Inquiſition, or Information; and from 
hence are iſſued Mandamus's for Electing, Reſtoring, 


or Swearing any Perſon into a publiek Office. The 


| Second is the Prothonotary or Plea-Side, and holds Plea 


of all perſonal Actions proſecuted by Bill or Writ, as 


Actions of the Caſe and on Penal Statutes, as alſo 


Debt, Detinue, Covenant, Account, Ejectment, Quare 


Impedit, Replevin, Treſpaſs, Trover and Waſte. 

The Supreme Officer here is the Lord Chief Juſtice, 
who at preſent is Robert Lord Raymond, Baron of Ab- 
bots-Langley, | 

The Three other Judges his Aſſiſtants are, Sir Fan- 
i Page, Knt. Edmund Probyn, and William Lee, Eſq; 
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King's Bench. 


1 


Clerks and Of- 
Cars, 


Prot hoxot ary, 


Ok the Authozity of this Court. 


The Subordinate Officers on the Crown- Side are, 


The Clerk of the Crown-Side, William Bellamy, Eſq, | 
The Secondary of the Crown-Side, Henry Maſter- 
man, Fiq; 
The Clerk of the Rules there, Mr. Walrond. 
The Clerk of the Arraigns Mr, Matthews, and a. 
bout fix other inferior Clerks. 5 


On the Plea- Side are, 


The Chief Clerk or Prothonotary of the Court, 
Edward Ventris Eſq; who is Maſter of the King's Bench 
Office, and hath his Secondary, who executes his Office, 
and his Clerks are the proper Attornies here, who en- 


ter all Declarations, Pleas, and other Proceedings, 


Secondary. 


Deputy Stam- 
per. 


Signed Ventris, and are accountable to him for the ſame. 

His Secondary is Samuel Clerk Eſq; who is com- 
monly call'd the Maſter, and conſtantly atrends the 
Sitting of the Court, to receive Matters referr'd to him 
by the Judges, ro be Examined and Reported to the 
Court; he Signs all Judgments, Taxes Coſts, and © 
gives Rules to Anſwer and Reply, and for Trials by 
Proviſo, &c. informs the Court in Points of Pra- 
ctice, &c. | 5 
He has alſo a Deputy, Mr. Hawley, who keeps 
the Stamp for Signing all ordinary Writs and Proceſs | 


of this Court. Ke alſo keeps Remembrances of all 
Records, and ſuch Writs as are ſo iſſued ; ſo that you 


may caſily find any Record, if you know the Term 


| wherein it was entered, and the Attorney's Name. 


Cuſtos Brevi- 
um. | 


Alſo all Writs returned, Poſteas, and Writs of Er- 
ror, and common or ſpecial Bails, after they are 
accepted, are filed in this Office. 

The Cuſtos Brevium is Thomas Gecodall Eſq; He files 
all Originals, and other Writs, whereon you proceed 


to Outlawry. He alſo Examinesand Seals all Records 


of Niſi prius for Trials at the Aſſizes; He is alſo Clerk 
of the Eſſoigns and Warrants of Attorney, and Clerk 


of the Treaſury ; and has ſeveral Clerks under him, 


Clerks of the 
Papers. 


for making up Records throughout Fxgland. 


Two Clerks of the Papers, viz. Mr. Benton 


and Mr. — New : Theſe receive all Special ee. 
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io be arreſted, c. on the late Act. 


are 


Ot the Authozity of this Court. 


ſel, and make up the Paper- Books thereof, which 
The Plaintiff 's Attorney moſt commonly ſ peaks for, 
Land they afterwards give a Rule on the Side of the 
Boole for the Defendant's Attorney to bring it again 
to be entered in Four Days, or elſe Judgment to go 
FE Default. They alſo conſtantly attend the Court 
to read Affidavits, Records, and proceedings there; 


3 Land enter in their Book the Names of ſuch Cauſes as 
E are made Conciliums. 


The Clerk of the Declarations, Mr. 


with him are left Copies of Declarations, where the 


Defendants Attorney can't be found, &c. 
The Signer and Sealer of Bills of N 'ddleſex, Mr. Scaler of Bills 
Typo. Moore of New-Inn, who keeps a Book, where he of A 


enters the Plaintift's and Defendants Names in all 
ſuch Writs, and the Defendants therein enter their 
| ce with him ; and where the Defendant 1s 


The Clerk of the Rules, Mr. 


F 3 Notice of all the Rules and Orders made in Court, 


except thoſe of the Crown Side) and afterwards 
draws them up, and enters them in a Book at large, 
for which he has 8 d. and for the Copy of each Rule 
4 d. if in Term, and 8 d. out of Term: Alſo he, or 


the Clerks of the Papers, files all Affidavits uſed in 


Court, and makes Copies of em at 4 d. per Sheet, and 
with him are given all Rulesof Courſe, as to Plead, 
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Corbus; and for Procedendos, Poſteas Writs of En- 
quiry, Cc. 

The Clerk of the Errors, Mr. Filmer (whoſe De- 
puty is Mr, Boſevell) who allows all Writs of Error, 


and makes Superſedeas therenpon into what and as ma- 
nun) Counties, as you pleaſe : 
ſeripts of Records, to be.carried either into the Ex- 
chequer Chamber, or Houſe of Lords. 


He alſo makes 'Tran- 


The Clerk of the common Bails and Poſteas, Mr. 


* 9 
3 1 . 
Nas 


. 3 Fam. Clerke, who files the Bail- Pieces, and Marks the 


Sehen, & c. and he or his Deputy attends in the King's 


Zench Office for that Purpoſc. And with him you 
file 
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. Demurrers, and other Pleadings Signed by Coun- King's Bench. 


Day, who Clerk of the 
3 fles all. Declarations after they are engroſs'd Declaratiuns. 
in Parchment ; and continues them on their Back | 
q from the Term you Declare, till Iſſue joined. And 


Earle, who takes Clerk of the 


Rules. 


Reply, Rejoin, &c. and on a Ceti Corpus, or Heboag | 


Cl-yb of rhe 
Errors. 


+ 


Clerk of ruhe 
Bails, KC. 


Ok the Authozity of this Court. 


Kinz's Bench, file all Affidavits of Service of Proceſs for common - 


C ierk of the 
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Bail, where the Defendant does not appear. 

The Clerk of the Docquets is Mr. Lantroau: He 
Enters all Judgments, Iſſues and Proceedings in this 
Court, and keeps Docquets of all ſuca Judgments 
and Entries, ſo that with him you may find if any - 
Judgment be entred, or any Record filed, and the 
Number- Roll thereof. He alſo keeps a Book for 
entring Commitments and Surrenders, and another 
Book for entring general Iſſues. | 

The Clerk of Niſi prius, Mr. Billingſley, who at- 
tends all Trials at Sittings in London and Middleſex, 
calls the Jurors Names, and takes Notes of their 
Verdict, &c. : | 

There are alſo Filacers in this Court, among whom 
the ſeveral Counties are divided, who make out the 
mean Proceſs after the Original, in ſuing to the Out- 
lawry, and have the Benefit of all Copies thereof, 
and Entries made thereupon. But the Perſon chiefly 
nied herein is Mr. Vaughan of Hare-Court, in the 
Temple, who is Filacer and Exigentor for London and 
Middleſex : So that when you Sue by Original, Affi. 
davits of your Debt are to be filed with him, and he 
makes out your Writ, and with him you enter 
your Appearance, give Bail, &c. . 

Here are alſo about twenty Curſitors, between 
whom the ſeveral Counties are divided, whereof 
four are for London and Midaleſex, viz. Mr. King, Mr. 
Buxton, Mr. Dean and Mr. Burgh. 


The Maſter of the Seal-Office is . Who 
keeps the Great Seal for ſealing all Writs ifluing out 
of this Court. | 


The Marſhal of the King's Bench, Robert Mullin | 
Eſq; who by himielf or Deputy ought always to at- 
tend the Court, to receive into Cuſtody tuch Priſoners | 
as ſhall be committed. And every one ſued here ß 
ſuppoſed by the Declaration to be in his Cuſtody ; 
for till the Statute 4, 5 W. & M. which ſee hereat- 
ter, if one were arreſted in the Country, and remain d 
in Priſon there for want of Bail, you were firſt to re- 
move him by Habeas Corpus to the Cuſtody of the 
Marſhal, before you could Declare againſt him. 
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Pe actions and Arreſts. 43 


mon The Crier makes Proclamations of ſummoning and King's Bench. 
adjourning the Court, calls Nonſuits, and ſwears CYN/NJ 
He Witneſſes, Jurymen, &c. Crier. 


2 Actions, Arreſts, and Firſt Proceſs of 

iche 8 this Court. 

for 7 

ther © H E Stat. 12 Geo. 1. c. 29. and the Rules of Vide ant. 1. 2. 
| 1 Court made thereupon, (which ſee before) ec. 

0 at- having ſufficiently ſhewn how and in what Caſes you 


leſex, are to proceed, either by way of ſerving a Copy of 
their the Proceſs, or by way of Arreſt, need not be here 

recited. But before you commence your Action, con- 
vhom ſider whether the Defendant be not privileg'd from 
t the an Arreſt in ſome other reſpect; for Peers of the Privilg'd Per- 
Out- Realm, and Members of the Houſe of Commons (du- %. 
>reof, ring the Time of Privilege) are not, and Corporati- om £ 
niefly ons and Companies cannot be arreſted ; but againſt*”* *--<* 
1 the theſe you muſt proceed by Diſtringas, Sc. allo Attor- : 


n and nies, Clerks of the Office, and Officers of the Court, 
Aﬀi- ure not to be arreſted ; for if they are they may plead 
d he their Writ of Privilege, and come off without Bail. 


enter The Method of Proceedings againſt each of theſe, ſee 
| hereafter in the Title of Privileg d Perſons. | | 
tween | Alſo the Place, where the Party lives, is to be con- Au places 
nereof ſidered; for a Latitat is not of Force in Wales, nor in ; 
7, Mr. 4 County Palatine, nor in the Cinque Ports, or their 
* Dependencies, as Romney, Haſtings, Feverſham, &c. 
Who] So that if your Suit be againſt any living in thoſe 
1g out] Places, your beſt Way is by Qu, Minus out of the 
Exchequer ; yet a Special Lat. in the enſuing Form Special Latirat, 
Hullin may be executed in a County Palatine. | 
to at- | Georgius Secund', &c. Camerario noſtro Com Palatin: 
ſoners voſtri Ceſtr' ſive ejus Locum ibim” tenenti ſaltm'. Cum Vic” 
nere is tro Midd nup preceperimus ( c. as in other Latitats) 
ſtody; deo tibi Precipimus qd' breve noſtrum ſub ſigil' Com" noſtr: 
icreat- | Palatini pred. debo modo conficiend* & Vic Com” Ceſtir di- 
main} vigend' mandari fac eid' Vic. quod capiat pred. A. fs in- 
to re- | vent fuerit in Balliva tua, &c. 5 
of the But if the Defendant be not privileg'd in Perſon or 
m. Place, and if the Plaintiff is not an Attorney or Clerk 
ef the Court, (for they may have an Attachment of 
The Privilege) the firſt Proceſs is zenerally a Bill of Mid- 
4 | | Aleſex, 
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Fin Bench. Adleſex, which is to arreſt the Defendant in Midle(y * 
0 only, and not elſewhere: But if the Defendant live 
| in Lordon, or any other County, you muſt make ou 
a Latitat, (which recites a Bill of Middleſex to hav 
preceded) and is directed to the Sheriff or Sheriff; 
of the County or Place, where the Defendant lives. 
When you ſue here by Original, your Writ muſt be 
returnable, Ubicunque tunc fuerimus in Angl. (and not 
apud Weftmonaſt.) purſuing the old Method: But after 
this Court was ſettled at Weſtminſter, a Bill of Middleſn © 
was given to arreſt Perſons living in Middleſex, andi 
not found there, the Sheriff returned a non eft invent, 
and then a Latitat iſſued to take the Defendant in any | 
other County; ſo that the Latitat was in the Natur: * 
of a Teftatum Bill of Middleſex (as appears by the Wort 
Teftatum therein), and always ſuppoſes a Bill of At 
dleſex to be taken out and return'd, tho' the taking - 
out ſuch Bill (except for Middleſex) hath been lorg 
fince diſuſed. ts 
Note; Tho' it is generally called a Bill of Midaleſet 
yer if this Court reſides in any other County, it muk 
be ſa id to be a Bill of that County; as when the Cour 
was held at Oxford, it was then a Bill of Oxford, and 
ſo ſuppoſed in the Latitat: Alſo the old Prattice was, 
that the Plaintiff's Declaration (which in the Recor | 
of Niſi prius, &#c. is alſo called a Bill) being engroſs 
in Parchment, was filed in the Office, (as is often. 
times ſtill uſed ; ſee for this, the Stat. 12 Geo. 1. and 
the Rules in B. N. made thereupon, ant.) and the 
Return of the Bill of Middleſex was endors'd upon it; 
ſo that when the Proceeding is not by Original or D.. 
ſtringas, the firft Proceſs is (at leaſt ſuppoſed) this Bl 
of Middleſex, viꝝ. : 


5 
5 


Bill of M da. Midd' fl. Precept eft Vic. quod capiat A. ſi inventus ſt 
in Ballioa ſua, & eum ſalvo cuſtod. ita quod heat Corjv 
ejus coram Domina Regina apud Weſtm'* die Fovis prox. ji 
tres ſeptimanas Sant. Michael. (the Day of the Return) 
ad reſt ond. B. de Placito Tranſgr. Et beat” ibi tunc hoc Precept 

; | | Per Bill. Ventris. | 


> 
— 


Note; The Attorney's Name and Sum is to be 
endors'd by Stat. 12. Geo. I, and 2 Geo. 2. c. 23. Set. 2: 


And 
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And on the back Side write the Clerk's Name that Kng's Bench, 
ſues it out, and the Day of the Month; And Note, 
Fou may put Four Defendants in ſuch a Writ. See 


o have hg 
deri how the ſaid Stat. 2. Geo. 2. c. 23. Seff. 22. ante. Special Bail 
ives, But if the Action requires good Bail, as 101. Debt, 
nuſt be or above, after de Placito Tranſg add Aceciam Bill. ipſius 
nd no B. verſus prefat A. pro decem Libris (or other greater 
t afe: Sum) de Deb ſecund Cons Curie ipſius Domini Regis cor 
id dleſer 3 | TI Rege exhibend. Et beat, c. ut ſupra. f 
and if. 1 Or if there be any other Cauſe for Special Bail, it 
wenty;, muſt be added with an Aceciam Bille, & c. as if for Treſ- 
in an paſs and taking away Goods, ſay, Aceciam, &c. pro 
Natur Paptione & aſportatione Bonor & Catallor ipſius B. ad 
Wort Dampnum viginti Libr” Secund Conſ. c. 
f A If for Detinne, ſay, Pro detention bonor & catallor 
taking 3 ipſins B. ad valenc 40 l. Secund. &c. 
n lore. 1 If Trover, Pro converſione & diſpoſitione bonor', c. ad 
valenc 40 J. Secundum, &c. | 
dileſe J. If Covenant, Pro fractione Convention" ad Dampnum 
it mut us B. 60 J. Secundum, &fc. | 
Cour: . If Af umpſi t, Pro non per formation prom ion &? aſ- 
4, ant Jump on ihſius A. ſecundum, Qt. Or thus. 
e w, Pro fractione promiſſion & aſſumption ad Daminum ip- 
Locort 3 us B. 20. Ur thus, Pro 20 J. ſuper Aſſuniption, which 
große {| moſt uſual. And in theſe Caſes (if the Writ be 
1 mark d and endorſs d, ut ant.) the Sheriff can take Bail 
1. ane Jccordingly. 1 
id the But in caſe for Words, or Ejed ment, or Treſpaſs only, 
on it; I Special Bail is required; yet ſec 1 Lev. 39. and Ray, 
or D. 4 Special Bail ordered in Caſe for calling one of Qua- 
"IN Bu Wb Whore, whereby ſhe loft her Marriage. And if it 
'F be a dangerous Battery, as breaking one's Skull, in- 
Y cangering one's Eye, &c. the Plaintiff may ſer forth 
ntus ſi 1 his Cale by Petition to a Judge, who will order Bail C:mveron? 57, 
c eee Sum as he thinks fit; and then tis uſual to oe „ 
ox. ji 0 ſert in the Writ thereupon, Aceciam Bil , Ec. jro 201. nt 4, lane 
erm)” erden c. yet ſee 1 Mod. 2. in Battery for putting :/e Fats | 
_ one's Arm out of Joint, and 6 Med. 2 30. for biring of 
tric. Attorney's Thumb, Special Bail deny'd per Cir”. 
Vote; The Plaintiff's Attorney ought to be careful 
to be : in holding to Bail, leſt after Trial the Defendant be-— 
. 2208 5 Caſt abſents himſelf. 
| + Having made your Bill of Middleſex on 2 Picce of 
An archment, you mult alſo make a Note in Paper, and 
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Of Actions and Arreſts. 


King's Bench. Carry both to the Bill of Middleſex Office in New-Iny, ? 
NY NN) where your Writ is figned, for which you pay in : 


The Note is thus; Midd. [. Bill. pro B. D. verſus A. C. 


Term- time 6 d. in the Vacation 104. 


ret. Fovis prox. poſt tres ſeptim. ſti. Miob'. 
| Sherrard. 


If it require good Bail, mark the Defendant's Chri 


ſtian Name with h. and his Sirname with m. ut ſupra, 
theſe Letters ſignifying bon; Manucaptores; and this 
Note is left at the Office. 5 


But carry your Bill to the Sheriff of Middleſex's Of. | 
fice, where you have a Warrant made thereon, 


which, if General, coſts in Vacation 10 d. if Special, 


25. 44. If the Defendant is not taken on the Firſt 


Bill, you may make an Alias, and if not upon that, 1 
Pluries, which are in the ſame Form, only adding af. 
ter Vic ( ſicut alias (or pluries) ſibi precept” fuit ) quod 
cap. Mc. for ſigning of which you ought to pay but 
24, if within a Year after the Firſt Writ ſued out. 


The Form of a Latitat. 


Nn may put 4 


Defendants, aud : | „ 3 
there is but a FEorgius Secundus, Dei pra. Magn. Britannie Frans 
Defenaant, and Hibernie Rex Fidei Defenſor, &c. Vic. Devon. 


our Biank is in Fajutem. Cum Vie. noftro Midd. nuper preceperimus quod 


che plural Num- caperet A. M. & C. N. ſi invent. fuiſſent in Balliva ſua 


ber, jou may adi 


Johann. Doe, or V eos ſalvo cuſtod. ita quod heret. corporà Cor. cor. nob. apud ; 


R. Roe, but take W. ad cert. Diem jam preterit. ad reſpond. B. D. de pla- 
10 notice of thim cito tranſg. [* Aceciam ſeparal. Bill ipſius B. verſus prefat 
4 Long Note for A, & C. pro decem Libris de Debit. ſecundum Conſ. Cur. 
rhe Office. „ noſtr. cor. nob. exhibend.*] Dictuſque Vic. nr. Mid. ad dien 
* it be only in . 

Treſpaſs, leave il. nob. retorn. quod pred. A. &C. non ſunt invent. in Bajliua 
out = aceci- ſua, ſuper quo ex parte pred. B. in Cur. noftra cor nobis ſuf 
am tgexhibend. #cjent. Teſtatum eſt quod pred. A. & C. latitant & diſcur, 
5 i the Conne) in Com. * [tuo] Ideo tibi precibimus quod capias eos ſo in 
ve Ster , ont. ſuerint in Balliva tua & eos ſalvo cuſtodias ita quel 
zt muſt be veſtro, | F "th 
& vebis and ſo habeas corpora eor. cor. nob. apud Weſtm. the Day of the 
thereſtpiuraſly Return) ad reſpond. prefato. B. de placito & Bill, pred. 
Aud no aceci- Et habeas ibi tunc hoc breve. Teſte Raymond. apud 


am 4 Aga ſt WWeſtm. de.. » Anno Regn. noſtr. quarts. Ventris 


Execntors, 4 
gainiſtrators, or Tf it be againſt ſeveral Defendants for unequal Sum: 


Heirs 97 Law, ſeverally, ſay, Verſus prefat. A. pro... libris & verſus | | 


pref 


4 Cn oat 
* 


1d diem 
Balliva 


bis ſuf: : 


di ſcur. 
4 fe in- 


ta qued 
of the 
A pred, 

apud 
/ entris 


1] Sums 
5 werſis 


pref) 


7 


2 
» 
Y 


} i Jovis prox. poſt tres Mich, | 


Df Uirits and Pꝛocels. 


prefat. C. pro libris de Deb. ſecund. Cons. Ec. But 
if the Sums be alike, but ſeveral, ſay, Aceciam ſepa- 
rat. Bill. ipſius B. or thus, Aceciam Bill. ip. B. verſus pre- 


fat. A. & C. pro decem libr. de Deb. ſeparatim, ſecund. 
Conſ. Cc. Vide infra, and pag. 


You muſt alſo make a Note on Paper in Court- hand, 


g marking it as before, if good Bail be demanded. Viz. 


hb. m. 5. N. 


Devon. ſſ. Lat. pro B. D. verſus A. M. & C. M. ret. 
Sherrard. 


The Latitat fill'd up you carry with the Note to 


| the King's Bench -· Office to be ſigned; the Fee is 


25. 6d. and leave the Note there. Thence you carry 


the Writ to the Seal-Office in Caftle-Yard, where it is 


1 ſeal'd, and the Day ſtamp'd on the Back, for which 


you pay 7d. and then get a Warrant upon it from 
the Sheriff of the County. If the Defendant can't be 
arreſted on the Latitat, you may have an alias Capias ; 


and if not taken on that, a pluries Capias. The Form 


| of an alias Capias is thus : 


Georguis Secundus, &c. Vic. D. Salutem Precipimus tibi 


| ficut alias tibi preceperimus quod capias A. M. & C. N. 
i invent (c. ut ante to) ad reſpond B. D. de placito 
| tranſe' Aceciam ſeparal. Bill, ipſius B. verſus præfat. A. & C. 
pro decem libr de debo. ſecundum conſe Curie ure cor nobis 


i exbibend. Et habeas ibi tunc hoc brev T. Raymond. apud 
; W. ... die Ann. regn noſtr. quarto. | 


Ventris. 


And endorſe the Clerk's Name, that ſues it out, 


1 and the Day of the Month. 


Note; If this or the Pluries be made in Term, the 
Tefte 18 the Firſt Day of the Term; if in the Vaca- 


dion, the laſt Day of the preceding Term. Vide be- 
fore for Returns. 


The Pluries Capias is in the ſame Form, only inſert- 


ing plaries inftead of alias, and in both make the like 
Note for the Off e, as before for the Latitat, where 
they are Sign'd without Fee. But you ought to find out 
the Latitat upon the Roll in the Office, or bring your 


Book ro ſatisfy the Signer that a Latitat has been ſued 
out before, elſe he will not ſign em. 


H 
Nele : 
| Aſter 


Ring s Berner, 


6 


Stat. 5, 6. W. 
M. c. 21. 


Alias Capias. 


Vid. Supra. 


Plories, 
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48 Ok Writs and Pꝛocels. 

Kirgs Bench. After they are ſign'd, you get em ſeal'd as abore, 
and pay 74. for each. 5 
Lou may continue your Pluries Capias from Term 
to Term, till the Defendant be arreſted. But Note, i. 
the Latitat be not renewed within Five Terms after 
taken out, then you can't renew it by alias or pluries, 
but mult ſue out a new Latitat. 8 | 

x7 When there are ſeveral Defendants in one Writ, | 
ſome of them Special, and ſome not, as if it be again 
A. M. for 101. de Deb. (C. N. in Tranſ.) D. O. pro 17 
8 5. ſuper aſſump. & E. P. pro converſion. & aſportaticy, 
Bonor. & Catal. ad dampnum. 50 l. Then ſay, Ace. 
am Bill. ipſius B. verſus prefat' A. M. pro decem libri. 
de debo, ac verſus prefat. D. O. pro ſeptendecim libris c, 
octo ſolid. ſuper aſſumption. ac verſus prefat. E. P. pro cer. 
werſion', &ec. 5 

If Two of the Sums be alike in Debt, or on Pro- 
miſe, as verſ. A. M. & C. N. pro 40 J. Debt, and D. 0 
in Tranſ. Then ſay, Ace iam ſeparal. Bill. &c. ver. pre. 
fat. A. M. & C. N. pro quadragint. libris de Debo. ſecundun 
Conſ. &c. and ſo mutat. mutand. if it be pro Convention 
Super aſſump. or the like. : 

tz Yet the uſual Words are Aceciam Bill. & c. ver, 
preſat. A. M. & C. N. pro 40 l. de Debo. ſeparatim ſecui-| 
dum Conſe. Ec. | 

If any of the Defendants live in a Liberty, when 
the Sheriff may not enter, get the Sheriff ro direct þ 
his Warrant on your Writ to the Bailiff of ſuch a Li-. 
berty to execute it; which if he do not, get the She- 

rift at the Return, to return a Mandavi Ballivo there. 
upon; and then you may make a Non Omittas, upon] 
which the Sheriff's Officer may, with the Sheriffs 
Warrant, enter and execute it within ſuch Liberty. Þ 
King's Bench. Georgius Secundus, &. Lic. D. "ang Precipimus tii 
ittas, quod non omittas propter aliquam Libertatem in Com. tu 
pos "Fo." orice A 0 1 Os {mu the Dies Capia)il 
ut the uſual Practice is to ſend down a Non omittaF 

with the Latitat for Diſparch. | | 

g, When the Party isarreſted, the Sheriff by his Off 
2 cer takes a Bond, with two good Sureties for Spe-] 
cial Bail, as the Nature of the Action is: But if the 
Debt or Damages be under 10 1. the Defendant is not 
to be arreſted, but ſerved with a Copy of the Procels, 


c. as before is directed by Stat. 12 Geo. 1. c. 29. V's 
| | arte 


Mandavi Balli 
vo. 


Appearnce ana 
Bail, polt. 
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Ok Appearances and Bail. 


enter an Appearance for the Defendant. 


Term 
te, if 
after 
luries, 


Writ, 
gain 
yo 17 
Fatih. 
Acedi- 
2 libri 
ris & 
ro con- 


1 Pro- 
D. O. 


Fo pre. : 
ders an Appearance for himſelf, it will nor be received 


#unaun 


vention. | 


c. Der. 


where: | 
direct Þ 


1a Li- 
ge She- 
there 


„ Upon; 
A* let the Defendant eſcape) then the Plaintiſp's Attorney 
muſt give a Rule with the Clerk of the Rules, and ſerve the 
Pberiff with a Copy, for him to return the Writ; and if he ge fo Return 
does not return it at the Time mentioned in the Rule, % #517, 
the Plaintiff's Attorney may move the Side-Bar to 
ave the Sheriff amerced, ſhewing the Rule, where 
nith he was ſerved; and the Clerk of the Rules, who 
always attends there, will draw up the Side-Bar Rule, 
and then you may eſtreat the Amercement into the 
Croun- Office, which coſts 2 5. a- piece; but the uſual 
{Courſe is to ſhew the Sheriff the Rule, and tell him 


herift's 
berty. 

mus till 
om. tu 


Cafias) 


omittaihn 


is Offi 
or Spe- 
t if the 
t is not 
proceſ, 
2 9. Viat 

ante: 


Note; If before a Writ taken out, an Attorney pro- 
miſes to appear to it, and then tis taken out and ſhewn 
to him, tho' he ought to appear, yer *ris no actual 
Appearance; contra where he ſo promiſes after tis 

taken out; per Holt. 6 Mod. 42. and 6 Mod. 16. a Writ 


as taken out againſt Husband and Wife, and an At- 


torney on Sight thereof promis'd to appear for them, 
but afrerwards refuſed ; whereupon the Plaintiff de- 
"Jivered him a Declaration, which he received de bene 
eſe, but Judgment was enter'd for want of a Plea, 


he Court ſet aſide the Judgment for Irregularity, 


and ordered the Attorney to be laid by the Heels; 
and 'twas ſaid, if an Attorney undertakes to appear 


and will not, upon Summons before a Judge he ſhall 
be compelled to it, and it is a Contempt off 

if he does not. 6 Mod. 86. | | | 
In an Action againſt Husband and Wife, if he or- 


without an Appearance for the Wife alſo. But if a 
Feme Covert be arreſted, ſhe ſhall on pleading Cover- 


I ure be diſcharged on filing Common Bail, 
2 ſecun-Þ} 


but in Actions where the Writ is mark'd for 107. or 
upwards, if the Defendant does not appear, i. e. does 


not find Special Bail, then chePlaintiff's Attorney muſt 


call on the Sheriff for a Return of the Writ, i. e. an An- 


ſwer endorſed thereon, whether the Defendant be ar- 


zurn the Writ : If he ſtill delays, you may Summon 


| Teſted or not: If the Sheriff makes Delay (as oft he 
does, when the Bail-Bond is not brought into his Office, 


dr when the Officer has taken inſufficient Bail, or has 


Jou will eſtreat rhe Amercements, if he does not re- 


him 


te p. 9. 10, &c.) whereas the Plaintiff is enabled to King's Bench. 


the Court, 
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Ok Appearances and Bail, 


King's Bench, him before a Judge to ſhew Cauſe, or at laſt move 


tue Court againſt him. 


ide the Stat. 
ant. Sec. 21. 


DN 


| 
| 
| 
: 
! 
[ 
: 


nes — -- - 
_— = 


For the Defen- 


When a Go Corpus 1s return'd, if there be no Ay. 
pearance or Bail, you muſt ger another Rule for the 
Sheriff to bring in the Defendant's Body on Pain 
of 40s. and ſerve it as before. If the Defendan 
docs not yet put in Bail, you may have a Haben 
Corus on the Cepi, or you may proceed by Amerce- 
ments as before; and ſo you may if the Sheriff doe 
not return the Habeas Corpus. And by 1 Mod. 57.1! 
the Sheriff brings not in the Body thereupon, th: 
Plaintiff may either Amerce the Sheriff, or have 4 
Action for the falſe Return. But generally the She 
riff, having taken good Bail, will on a Rule return: 
Cepi, and aſſign the Bail-Bond to the Plaintiff, ant 
often on Requeſt without a Rule; and then you maj 
arreſt the Defendant, and the Bail on the ſaid Bond: 
your own Name, by Virtue of the Statute of 4 &; 
Annæ, $. 21. and, as ſome hold, require ſpecial Þ 
in that Action alſo, which you can't do if you ſu 
in the Sheriff's Name. Quere. | 

Note; The ſaid Clauſe in the Statute, and alſo th; 
Clauſes 13 O 14, about pleading Payment on Pen 
Bonds and bringing into Court, Principal, Interck 
and Cofts : Sce alſo the Clauſe, No 4. in the ſan! 
Statute, about filing Warrants of Attorney. | 

If you are for the Defendant, the beſt Courſe t: 
tay Proceedings on the Bail-Bond is to put in go 
Bail, if the Writ require it, and give Notice that yi} 
will move the Court that the Secondary may tax thk 
Coſts on the Bail- Bond, and alledge that you are rea 
to receive a Declaration in the Original Action, an 
to plead and try it that Term, and will not delay tis 
Plaintiff, Upon which Notice, and a Motion to tg 
like Purpoſe, the Ccurt will make a Rule, draw i} 
that Rule, and carry it to the Secondary, who willay 
point a Day when both Attornies ſhall attend hin“ 
and the Plaintiffs Attorney being ſerved with tp. 
Rule, brings in the Bill of Coſts, which the Second 
taxes, and the Defendant muſt fortwith pay, and | 
ceive a Declaration. But many times the Attorni 
agree thoſe Things without troubling the Court. 

If the Plaintiff excepts againſt your Bail, you mi 
deſire the Judge's Clerk, before whom it was tak'F 


move = 


o Ap- 
or the 
Pain 
endam 


Haben 


merce- 
I does 
57. U 
on, th 
ave al 
1e She 
2turn i 
iff, anc 
du May 
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re read, 


ion, auß 


lelay ti , 3 
ON to th . 
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o will ay 


end his [1 alias inde miſ. teipſu oneraſti habeas coram nobis apud W. 
w_ : (tali die) ad reſpond C. D. de pl'to tranſgr aceciam Bil 
Seconds 


Attor iu 


urt. 


you m 7 


as take, 


LES 
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Ok Habeas Corpus and Bail. 
to bring up the Bail- piece to Court, for which you King's Bench. 


ay him 2s. 6d. and then juſtify your Bail in Court. 
Far all Allowances of Bail at a Judge's Chamber, or 


out of Court, are but de bene eſſe. 

And Note, by 6 Mod. 24. one has 20 Days to except 
againſt Bail after Notice, and Bail can't be juſtify'd 
before a Judge at his Chamber, except by Conſent or 
for Neceſſity in the Vacation; but in the latter Caſe 
it ought to be juſtified again in Court in Term. And 
if it be an iſſuable Term, the Defendant may there- 
upon be compell'd to accept a Declaration, and go to 
Trial the next Aſſizes. And it is not enough to give 
Notice that Bail is put in, but it ought allo to be of 
their Names, Places of Abode, and Additions of their 
Trades or Vocations, S, that ſo the Plaintiff may 


8 know how to enquire after them; and there is no ſet 
Bondi. 


Time to juſtify or change them for better, bur it 


muſt be in convenient time. 


Sometimes a catching PraGiſer will bring the De- 
fendant into Court, and then he appears in Perſon, 
and is ſo mentioned on the Bail-piece ; and there- 
fore tis fit, when you have Notice of Bail to be given 
in Court, that you do attend; for then if the Defen- 
dant appears in Perſon, the Secondary (who takes the 
Bail) will give you Notice, and you muſt declare 
within Three Days, or elſe may be Non pros'd with 


The Form of a Habeas Cor 


is thus : 


Forgius Secundus, &c. Vic' D. Salutem. Precepimus Habeas Corpus 


Coſts by Statute 8 Eliz. cap. 2+ poſt. 31. 


pus upon a Cepi 


I tibi quod Corpus A. B. in priſona nra ſub Cu ſtod. tua 


detent. prout tu ipſe per Retorn” tuum in Cur” nra. cor. nobis 


ipſens C. verſus prefat. A. pro cent. libris de deb'o Secundum 
cons" Ec. Et habeas tibi tunc hoc Bre. T. Raymond apud. 
W. 28 die Novemb. Anno Regn nri. quarto. | 

Sometimes the Sheriff will return Ianguidus in priſona, 
and then you may have a Ducens tecum licet languidus--= 


F. 


— 
a+ 


Georgius 


51 


Dacens licet 
languidus. 


52 
King's Bench. 


- 


pro Det. 


B.:. I on Hateas 
1 0 pus and 


Cepi Corpus. 


Df Bail⸗Pieces and Appearantes. 

Georgius, &c. Vic. D. Salutem. Prec. tibi quod in propria 
Perſona tua accedas apud W. die Fovis prox poſt tres ſep- 
tim. Sci. Mich. ducen. tecum A. B. per te capt” & in priſona 
nra ſub Cuſtod. tua licet languidus detent. prout per Retorn 
tuum in Cur nra cor. nob. alias mand. ad reſpond. C. D. 
Ec. ut ante. 

At the Return of all or any of theſe, you may a- 
merce the Sheriff, as before is obſerved. : 

But if you are for the Defendant, and he is ſued on 
the Sheritt 's Bond for not appearing, and if the Plain- 
titt's Attorney will not otherwiſe agree, you may 
move the Court that you are content to appear (as of 
that Term the firft Writ was returnable) and accept 
a Declaration, and not to delay the Plaintiff 1n his 
Suit; whereupon the Court uſually orders the Suit on 
the Bond, to ftay on Payment of Cofts to be taxed; 
and if the Amerciaments be eſtreated, then on the 
iame Offer; and alſo to take off thoſe Amerciaments, 


the Court will make the like Order. Sed Vide the latc 


Act, & poſt. 
Of Common Bail, and Special Bail. 


IF the Defendant be indebted by Bill, Bond, or | 
otherwiſe to the Value of 101. or more, and Oath | 
made thereof wt ant. you may force him to good | 


Bail; bur in Caſe, for Words, Ejectment and Treſpaſs, | 
tis not inſiſted on (except in Special Caſes), nor on | 


Bonds with collateral Conditions, nor againſt Hears, 
Executors or Adminiſtrators, unleſs they have waſted 
the Teſtator's Goods. 5 

So, by Rules of Court, Special Bail is ordered in 


all Cauſes of Removal, be it by Habeas Corpus, Wrrit | 


of Privil. Certiorari, or the like, except where the De- 
fendant is ſued as Executor or Adminiſtrator, for 
there 'tis not required on ſuch Removal. But Note, 


6 Med. 21 by Mr. Clark, the Secondary, If one comes 
in upon Hab. Corp. and the Plaintiff docs not declare | 


againſt him in two Terms, he ſhall be diſcharged on 


filing common Bail without any Rules to Declare, | 


Sec. And if one comes in upon Hab. (Cepi) Corp. tho 
he after puts in Bail, yet if it be not at the Return of 
the Proceſs, he can't give Rules, but muſt wait two 


Terms; and then if there be no Declaration, he ſhall 
0 be 
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be diſcharged upon common Bail, vithout Cofts + King's Bench. 


Whereas had he put in Bail at the Return of the 
Proceſs, he might ſpur em on with Rules; or if the 
Plaintiff had without Rules paſſed two Terms with— 
out Declaring, he ſhould pay Coſts. But this ſeems 
altered by Stat. 12 Geo. 1. 8 

If Bail be put in on a Habeas Corpus retorn. immediate 
in Hillary or Trinity Term, and the Declaration is deliver- 
ed 8 Days before the end of the Term, the Defendant 
muſt plead to enter; but if in Michaelmas Term, and 
the Declaration is delivered before Craft. Animar. or 
in Eaſter Term before Menſ. Paſch. he muſt plead to 
try the ſame Term. Yet 'tis ſaid, 1 Mod. 1. That in 
Trin. & Hill. you can't compel the Party on a Habeas 
Corpus to Plead and go to Trial the ſame Term, as 
you may do in Mich. & Paſ. Vide poſt. 

The Manner of appearing in this Court is by Bail, 


either Common or Special, as the Court requires; 


and all Bail-pieces are to be witten on Parchment in 
Court-Hand, and filed in the Office, if Common, and 


taken before a Judge, if Special ; and are uſually cur 


in this Shape; 


Oath 3 


good | 
eſpaſs, | 
or on 
Heirs, | 
vaſted | 


red in 
Writ | 
ie De- 
r, for 
Note, 
comes 


eclare 
ed on 


<clarec, | 
p. tho! 
urn of 
it two 


A Common Bail- piece on a Ceps Corpus or A ppearance. 


Note, by the Statute 5, 6 W. 


| & M. Cap. 21. being the firſt 
Stamp- Act, the Defendant ſhall 
cauſe ſuch Appearance or Com- 
mon Bail to be entered or filed 
within 8 Days after the Return 
of the Proceſs, on Penalty of 5 1. 


to be paid to the Plaintiff; for 


which the Court ſhall immedi- 


ately award Judgment, and the 
Plaintiff may take out Execution. 


y the ſame AG the Stamp of 
| aComman Bail-piece is 64. and 
of a Special Bail-piece 124. But 
by a ſubſequent Statute theſe 


ic ſhall ! 


be 


Duties were doubled. 


Mad. J. A. B. qe Paroch. Sci. Clementis 
Dacoru. in Com. præd. Gen. 


Traditur in Badium Super 
Cepi Corpus. 


Joi Doe de Lond. Yeoman. 
O Rico. Roe de eod. Noman. 


Sherrard 
Attorn. Ad Sect. 
pro 5 J. K. 
Defen. Hil. 3. Ges. 2. 
in. B R. 


And now by the Stat. 12 Geo. 1. the Plaintiff may 


the Act ante. 
E 3 


fle a Common Appearance for the Defendant. See 


The 


34 
King's Bench. | | ED 
fe Special Bail-piece on a Cepi Corpus is 
of the like Shape, and runs thus. 


Devon. . A. B. de C. in Com. pred. Yeoman. 
Traditur in Balliu ſuper Cepi Corp. D. E. de F. Pi ſtor. 
G. H. de I/. Plumario (na ming the Bail, 
| their Additions, and Places of Abode.) 
| Sherrard 


Attorn. | Ad Sectam. J. K. 
fro. Def. Hill. 3. Geo. 2. 
in B. 3: | 


Note; No Bail is to be for a greater Sum than con- 
tain'd in the Proceſs. But one taken in Execution is 
not bajlable. | | 
On Hab. Corp. The like Form is obſerved in Bails, upon a Habeas 
Corpus before a Judge; only inſtead of [ ſuper Cepi Corpus, 
fay [ ſuper Habeas Corpus] And for [ad Sectam F. K. ] lay 
fad Sectam Quer. in Querel.] | 
See 6 Mod. 42. The Defendant ordered to give Bail 
to try a Cauſe that Term, or Sittings after. 


Bail before Commiſſioners. 


Y the Statute 4 . & M. Cap. 4. Bail may be 
B taken in the Country before a ſpecial Commiſ- 
ftioncr, authorized by the Judges or Barons. See the 
Stature. In taking whercof for the King's Bench, the 
following Orders made by the Judges of that Court 
are to be obſerved, viz. | 
Firſt, That the Bail-piece ſhall be fairly drawn and 
engrofled in Parchment in this Form, (ſee the Form 
and Shape before) only adding the Caption under the 
the Attorney's Name towards the Foot, Capt. & ocgnit.-- | 
die—1699. cor. A. B. un Commiſſionar. And the Recog- 
ras to be Pizance mult be taken in theſe Words: You (calling 
uſed. the Bail by their Names) do jointly and ſeverally under | 
Vide Pro. par. take, that if the Defendant (naming him) ſhat be con. 
I Lev. 225. demned in this Action, at the Suit of the Plaintiff (naming 
| him) he ſhall ſatisfy the Coffs and Condemnation, or renden 
himſelf into the Cuftody of the. Marſhal of the Marſhalſea | 
of the Court of King's Bench, ar you will pay the Cif's 
and Condemnation for bim, And 
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2 ſtead of the Plaintiff *'s Name, write ad Sectam Quer. 
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And if Bail be given upon any Action removed out King's Bench. 


: 3 of an Inferior Court by Habeas Corpus, and returnable Cy NOD 
in the King's Bench, then inſtead of ſuper Cepi Corpus, 


Cepi Corpus. 


ou muſt write ſuper Brev. de Habeas Corpus; and in- HabeasCorpus. 


in Querel, And the Cognizors muſt undertake, that 
if the Defendant be condemned at the Suit of the 


6 8 Nee 
CFFCCCT DER oro OSS 


> ſuch Bail ſhall be made either before ſome Judge of made. 
the King's Bench, to whom the Bail ſhall be tranſmit- 
ted, or before ſome Perſons impowered to take Affi- 
davits in Matters and Cauſes depending in the ſaid 


Plaintiff in the Plaint, that he will ſatisfy the 


Coſts and Condemnation, or render, Qs. ut ſupra. 


Secondly, That the Affida vit for due taking of every 4fdavit tate 


Thirdly, That all Bails taken by any Commiſſioner, Bail to be tranj- 
within torty Miles of London and Weſtminſter, ſhall be mittes. 
tranſmitted to the Lord Chief Juſtice of the King's 
Bench, or to one of the Juſtices of the ſaid Courr, 
within eight Days after the taking : And all Bails 
taken by any Commiſhoner above forty Miles from 
the ſaid Cities, ſhall be tranſmitted within fifreen 
Days after the Taking, unleſs all the ſaid Juſtices 
ſhall be in their Circuits, and then as ſoon as any of 
them ſhall be returned to his Chamber in one of the 
Sergeants Inns. | | 

Fourthly, Every Commiſhoner is to have a Book, Comm: /ſiners 
kept purpoſely for entering the Names of the Defen- B50k-. 


dant and his Bail, and of the Name of the Plaintiff, 


as it 1s in the Bail-piece, and of the Time of the 
taking, and the Name of him, by whom it is tranſ⸗ 


mitted, and alſo the Name of the Defendant's At- 


torney. | „ 
Fifthly, That the Plaintiff's Attorney ſhall be at Li- Bail jaſtiſj a 

berty to repair to the Commiſſioners Book for the 

Names of the Bail, to the end they may enquire of 


their Sufficiency, and if found inſuffieient, they may 
except againſt them within twenty Days after the ſaid 
Bail is tranſmitted, and Notice to the Plaintiff or his 
Attorney of the taking thereof, and then either the 
Defendant muſt pur in better Bail, or the Cognizors 


(halſea | 


he Co, 
And 


of ſuch Bail mutt juſtify themſelves in open Court, 


either by Affidavit taken before ſuch Commiſſioner as 


E 4 took 
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King's Berth. 


Three Kina's of 


Bail-pieces, 


Affidavit, | 


Time to Declare. 


Qu ere. 


1 


Ok Bail-pieces and Appearances. 


took the ſaid Bail, or by Oath made in Court, or be- 


fore one of the Judges of the ſaid Court. 


There are three Sorts of theſe Bail-pieces taken 
before Commiſſioners. SES 

The firſt is upon a Cepi Corpus, of Which you have 
a Precedent in the ſaid Orders. | 
| The ſecond is on a Habeas Corpus, for which you 
have Inſtructions therein alſo. | 

The Third is upon a Certiorari, in the ſame Shape 
and Form ut ante, only for ſuper Cepi Corpus, ſay ſuper 
Breve de Certiorari. And the Caption of all runs thus: 
Capt. & copnit. 12 die Octobris Anno Dom. 1722. coram 
me J. S. un Commiſſionar'. 

Theſe muſt be carry'd to be filed to a Judge's 
Chamber, with an Affidavit of their due taking, by 


one then preſent, viz. 
In Banco Regis. Inter R. R. Quer. & A. B. Def. 


T. B. of D. in the County of E. maketh Oath, that 
the Recognizance of Bail, or Bail- piece hereunto an- 
nexed, was duly acknowledged Oy naming the Bail) 
before F. S. Eſq; the Commiſhoner, who took the 
ſame in this Deponent's Preſence. 

Furat. 5 Octobris, 

Coram, &c. 


7. B. 


This Affidavit may be ſworn before the Commiſſio- 


ner and ſent up; or if the Party be above at the 


Term, then before a Judge of that Court. : 


If one brought into this Court by a Habeas Corpus | 
puts in Bail here, that Bail is liable to all Actions of | 
the ſame PlaintiF, wherein he ſhall declare againſt | 
the Defendant within two Terms next after; and ſo 


upon a Cepi Corpus, if he declare the ſame Term 
Bail is put in, elſe 'tis not liable. 
wiſe in C. B. 


And where Bail is put in, either Common or Spe- 


But this is other- 


E WT — N 


Py 


I, 


cial, a Stranger may declare thereon the ſame Term | 


ſitting the Court, but then it ſhall be but common | 
But the Party, at whoſe Suit he was | 


Bail to him. 
arreſted, may declare the ſecond Term after the 
Defendant's Appearance on Bail But quere if in ſuch 


But 


Cafe the Bail ſhall de liable. Nepatur, 


* 
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or be- 4 


taken 


1 have 


1 you 


Shape 
_ ſuper 
thus: 
coram 
udge's 
87 by 
. Def, 


„ that 
ro an- 
Bail) 
Kk the 


T. B. 


miſſio- 


© the 


ns f Tranſar. ſuper Caſum Convention. frat. &c. (as the Caſe 
us 4 Ric'us Roe, quequidem Billa ſequit. in hec verba FN. Lon- 


Term 
other- 


eee 


Ok making up Iſſues, Kc. 


But if he appear in proper Perſon, the Plaintiff is King*s Beuch. 


to declare within three Days, or elſe the Defendant 


| 4 ay have Coſts by the Statute of 8 Eliz. c. 2. Vide ante 
36. And Note, in 1 Mod. 5. ſaid per Twiſden, If three 
bring Action, and the Defendant put in Bail at the 


it of four, they can't Declare; but if he put in Bail 


ar the Suit of one of em, that one may Declare. 
>» See the Rules about delivering Declarations, and 
declaring againſt Priſoners at the end of the Decla- 


tions. 
Of making up Iſſues, and ingroſſing Record F. 


IF you have an Iſſue to make up in Hilary Term 
from a Declaration of Mihaelmas (or ſome other 
preceding) Term, write in Court- hand at the Top of 
ur firſt Sheet of Paper thus, 


De Term. Sci. Hillarii Anno Regni Domini Georgii 
Scdi. nunc Regis Magn. Britannie, &c. Quarto. 
| Ventris. 


London ff. Memorandum quod alias ſcilt. Term. Sanct᷑. Memorandum os 


57 
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Mich, (or what Term the Declaration is of) lt. pre- ano her Term. 


terit. cor. Dom. Reg. apud W. venit. A. B. (naming the 


Plaintiff ) per C. D. (naming the Attorney) Attornatum 
fuum & protulit hic in Cur, dict. Domini Regis tunc ibm. 
Nanda bia“ ſuam verſus E. F. (naming the Defen- 
Tin) in Cuſtod. Mar. &c. de placito Deb'i (Tranſgr. or 


s) Et ſunt pleg. de proſequend. ſcilt. Johannes Doe & 
don ,. A. B. Querit. de E. F. in Cu ſtod. Mar. Mareſc. 


Domini Regis cor. ipſo Rege exiſten. de placito quod reddat 
ei, ©c. (to the end of the Declaration) Et inde pro- 


ls ' Aucit ſectam, &. (Note, when your Declaration is 
Term M ben pro eo Videlt. ſay de placits Tranſgr. ſuper Caſum. 
8 When in Treſpaſs, ſay, de placito Tranſgr. When in 
r the 


n ſuch | 


But 


de placito quod reddat, ſay in your Mem. de placito Debi. 


3 ſay, de placito Tranſgr. & Ejection. firme, 


Then beginning a New Line, enter your Impar- 
lance thus: | | 
Ed 
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King*s Bench. 


Nil debet per. 


Patiam. 


Non Cul, 21 


Zyeſpaſs. 


In Caſe. 


Non Aſſump. 


Non eſt fadlum 


te a Bond, 


Morne um 
$35 j 47140 Terz. 


foregoing. | 


for tung ibm. to ſay, 7c Bics 


Ok making up Iſſues, &c. 


Et modo ad hunc diem, ſcilt. diem, Epc. (the firſt Dy 
of the Term Iſſue is entered) iſto eodem Term uſque quen 
diem pred. E. F. huit licentia. ad Billa. pred. interloquer, 
EP tunc ad reſpondend EFc. cor. Domino Rege apud W. Ver 
tam pred. A. B. per Attorn. ſuum pred. quam pred. E. 
per G. H. (the Defendant's Attorney) Attorn. ſuun & 
ibid. E. F. defendit vim, & injuriam quando, c. E 
di-it quod ipſe non debet prefat. A. B. pred. decem Libr 
(the Sum mentioned in the Declaration) nec alique 
inde denar. modo & forma prout idm. A. B. ſuperius verſy 
eum querit. Et de hoc pon. ſe ſuper Priam. Et pred. A.“ 
felit. Cc. Ideo ven. inde Fur. cor. Domino Rege _ N. 
die (the laſt Day of the Term the Iſſue is made up 
But if in London or Middleſex, then the Day of Sitting 
and Trial.) Et quia nec, &c. ad Recogn', Ec. Quia tan, 
ic. Idem dies Dat. eft partibus pred. ibid, &c. 

If the Defendant plead Not Guilty in Treſpaß 
then after quando, &fc. add, Et dicit quod ipſe non i 
inde culpabilis. Et de hoc pon. ſe ſuper Priam. &c. « 
before. | f 

If in Caſe, ſay, Et dic. quod ipſe in nullo eſt Cul. 4 
prenifſis ſuperius ei imfoſit. prout pred. A. ſuperius verſ. en 
Querit. Et de hoc pon. ſe ſuper Priam. Ec. as before. 
If non aſſump. be pleaded, ſay, Ft dicit quod ipſe ni 
aſſumpſit ſuper ſe modo & forma prout iam. A. B. ſuperil 
verſ eum Querit'. Et de hor pon. c. as before. 

Et dicit quod ipſe de Debo. pred. virtute Script. obÞ pr 
onerari nil debet quia dicit quod ſcript. obl pred. non eſt ſi 


Hum ſuum. Vt de hoc fon. &c. ut in al. 
And the like of a Solvit ad Diem, &c. i 


But if your Iſſue is joined the ſame Teri} 
the Declaration is of, enter it thus: | 


Emor. qued die (the Firſt Day of the 7 
Term, the Declaration is) iſto coden, 
Termino cor. Dom. Rege aud W. ven. (the Plaintiff 9% 


Devon. ſſ. 


A. B. Attorn. ſuum. Et protulit bic in Cur. dict. Domi 


Regis apud W. tunc ibm. quanda. Billa. ſuam verſ. (th 
Defendant) in Cuſtod. Mar. Cc. de plito, c. as in tif 


This is the uſual Way, but it ſeems more prope 


rſt Day 
ue quen 
rloqueni, 
W. Ver 
1. E. F. 


ſuum G 
n Libri 


aliquen 
ms verſu 


da, A.! 


1 : 5: 


Sitting 
ia tan 


'reſpak, 
ſe non i 
c. 


F Cul. i 
verſ. eur, 
fore. 


{ ipſe not 


ob! pri! 
N ef fi 


: 
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y of th 
'fto eocenf 


itiff ) 


. Domu? 


er /. (the ; 


as in the; 


pPrope 


. aſſump: 


> Teri © 


us: | 


Of Ingrolling of Kecozds. 


no Reg. Domini Regis nunc, naming the Year of the 


1 1 no. 


9 2 | s 
Note; The Memorandum the ſame Term with the 


3 Declaration hath no Imparl. but after the Declaration, 
Cs ! 


@ter the Plea with a New Line thus: 

Et pred. (the Defendant) per A. B. Attorn. ſuum ven. 
defend. vim, & injur. quando, Ec. & dicit quod ipſe 
Sc. as in another which has no Impar- 
nce. : 


39 


If the Declaration be above Four Terms ſtanding, King's Bench. 
you ſay, Memorand. quod alias, Sc. Termino, Ec. | 


vou ſhould enter your Iſſue before you Seal your | 


3 f ecord ; however do it before the next Term after. 


3 If your Trial be after the Term, or at the Aſſizes, 


it is entered on a Roll out of the Niſi prius Office, 
who delivers out Preſſes of Parchment to the Attor- 
mes to ingroſs the Record thereon. 

Note; Each Preſs for a Record has Two Half- 
Crown Stamps. You muſt write it but of one Side, 
and if one Preſs will nor ſerve, take another, begin- 
ng near the Top, leaving only a Space to ſew em 


wgether. 


argent of an Inch, and on the Two or Thire Firſt 
ines write in great Court- hand thus: 


Placita cor. Domino Rege apud W. de Termino ſce. Trin. 


Arno Reg. Domini Georgii Secundi nunc Regis Mag. 
Brit. Cc. Quarto. | 


And then thus in Small Court-hand : 


Deyon. ſſ. &  Emorand. quod alias ſcilt. Term. Paf. ult. 
2 preterit. cor. Domino Rege apud. W. 
gen. A. B. 

End of the Iſſue) and then leaving about half an Inch, 
degin another Placita in great Court-hand, as above. 


In the Firſt Placita muſt be mention'd the Term the 
Iſſue is join'd, and in the Second, the Term in 
Which it is to be tried, (if the Proceedings ſo require) 
nd then in a New Line enter a Furata in Small 
Court-hand thus : | | 


. | Devon. 


Rule your Parchment near the Top, and make a 


Ingroſſing Re- 
cords. 


per C. D. Att. ſuum, &c. (ut ſupra to the 


60 


King's Bench. 


A jurara in the ſpectum cor. Domino Rege apud W. uſque Diem (the Piri 


Country. 


Jur, in Midd. 


Venire Facias. 


for London. 


in Magna Aula Plitorum ibm. per formam Stat. &c. u C 


Ok Venire facias, &c. 


Devon. fl. IU. int. A. B. per Att. ſuum Oker. & E. J 3 
de placito (as the Action is) ponit. in „. 


Day of the Term) prov. poſt, Efc. Niſi Fuſtic. Dom. Ref 
ad Aſſiſas in Com. pren. capiend. aſſign. prius die (the Dy 
the Aſſiſes are h<1d) apud (the Place where) per f., 
mam Statut. &. Ven. pro defec. Fur. Mc. Ideo Vic. hab y 
corpora, &c. Idem dies dat. eſt partib. pred. ibm. & 
Et ſciendum eſt quod bre. dict. Dom. Reg. inde die (the Da, 
of the Return of the Venive, being the Teſte of H“ 
Diſtringas, and laſt of that Term the Record is mad . 
i ſto eodm. Termin. cor. Domino Rege apud Weſtm. delibemg 
de Necordo Deputat. Vic. Com. pred. in forma Furis exequm ; 
ſub. pericul incumben. d. N 
Thus is your Record ready for Sealing; but g.“, 
your Cauſe is to be tried in London, your Furata mul © 
inſtead of the firſt Day of the next Term, be the verſe } _ 
next Day after the Sittings, if in Term; and if af“, 
Term, then {que the firſt Day of the next Term, «| * 
die Fovis prox. poſt tres ſeptimanas ſci. Mich. niſi dilectn p 
Adel. Dom. Reg. R. D. R. Capital. Fuſtic. dict. Dom. RW 
ad Placita ix Cur. ipſius Dom. Reg. cor. ipſo Rege tene . 
a gn. (if in Term, ſay,) prius die prox. poſt.— 1 
after Term, ſay) prius die (the Day of Sitting) Va 
ris 13 die Funii apud Guildhall Lond. per formam SH 
Sec. ut ſupra to the Et ſciendum, &. Which is not ues 


Ps 


If your AGion be in Miadleſex, then ſay Niſi dil 2 5 
Sfidel. R. D. R. Sc. apud Weſtm. pred. in Com. Mid LR 


before. | | 
In order to a Trial to be had on this Iſſue and R: 
cord, make out a Venire facias thus: 1 
Georgius Secundus, &fc. Vic. D. Sal. Prec. tibi qu 
Ven. fac. cor. nob. apud W. die Fovis prox. poſt tres fe 


mana. ſcæ. Trin. (the laſt Day of the Term the Iſſue 94 
made) duodecim liberot & legales homines de corpore C 3 
1144 quorum quilibet habeat decem Libr. Terr. Tentor u fei 
reanit. per ann. ad minus per 4e rei veritas melius [i F 
prterit. Et quia nec A. B. Quer. nec C. D. aliq ua fi TH 
tate attingunt ad faciend. quandam Furat. inter pa ad 8 
pred. de Plareto tranig. (or as the Action is) Quia ti; „ 
den: C. D. (the Defendant) quam pred. A. B. ( 
tasgtiſt) inter quos inde contertio eft peſaer. ſe inde * . 


7. 
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Pd Venire fac. Diſtringas, &cc. 61 
. F ;/l. Et habeas ibi nomina Fur. & hoc Bre. Teſte King*s Bench. 


D. R. apud W. 23 die Fan. (the firſt Day of the 


lt Term) Anno Reg. nri. quarts. 

"| © Ventris, 

1 | | | 

| 2 Note; This Writ was formerly de Vicineto of the 


place where the Cauſe of Action aroſe, but now by 
the Statute for Amendment of the Lav, it is to be, de 
"'Þ& @rpore Com. Vide the Statute of 7 & V. 3. poſt. 37. 

i lf the Plaintiff will not try his Iſſue after it was 


1 . in ſuch a Time as by the Courſe he ought, the 
bdefendant may make out a Venire by Proviſo, to free 


"# himſelf of the Danger and Trouble by defending of 
wie Action againſt him, and to recover his Coſts for 
bis unjuſt Vexation, which Venire runs thus: After 
"| you come to In Fur. ill. ſay, Proviſo ſemper quod ſs duo 
ql Ci inde tibi venerint unum eorundem tantum Retorn. & 
2 greguaris. Et habeas, Ec. | | 

if the Adion be laid in London or Middleſex, the 
befendant ought not to give a Rule to enter his II- 


bes, or to try the Cauſe by Proviſo the ſame Term 


ine is joined, unleſs the Plaintiff has firſt given him 
* f ale © 5 
otice of a Trial that Term, and made Default; and 


e action lie in the Country, the Defendant all 
1 WW" the Plaintiff Rule to enter his Iſſue, as of the 


Ame Term Iſſue is joined: And if it lie in London or 
Maddleſex, and the Defendant give Rule for the Plain- 
„Ifo enter his Iſſue, the Pliantiff muſt bring the 
Accord into the Office, in four Days after Notice of 
e Rule; and if it lie in the Country, he muſt bring 


Default, a Nonſuit may be ſigned and entred. 

The Venire being ſeal'd, the Sheriff will return a 
ry in a Panel annexed thereto, upon which Pa- 
gel you make out a Diſtring Fur. thus, 

Georgius ſc'dut, &c. Vic. D. Sal. Prec. tibi quod di- 
pizzas A. B. C. D. &c. (naming all the Jurors with 
er Additions and Places of Abode, as in the Pa- 
el) Jur. ſum. in Cur. noſtr. cor. nob. int. A. B. Quer. & 
. D. fer omnes Terras & Catalla ſua in Ball. tua; Ita 


b. inde habueris precept. Et quod de exit. eorundum no- 
ed ita quod habeas Corpora eor. cor. noh. apud WW. 
Aartis troxe poſt tres ſept. fer, Mich. (the firſt Day of 

f | the 


dad nec 21 ſs nec aliquis per ipſos ad ea appon. donec aliud a 


Proviſo. 


in before the Continuance Day of that Term, or in 
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Trial by Pro- pus or Diſtringas, with a Niſi prius ſhall Iſſue, upi F 


Vijo. 


fir to try the Iſſue at any other Aſſizes, ſue forth 


former Venire had been filed. And if the Defend 


Df Venire fac. Diſtringas, &, 


Ring's Bench the next Term) vel cor. Fuſtic. noſtr. ad Aſſiſas in (i 3 


tuo tenend. aſſign. fi prius die (the Day of the Aſſizes) : of 

pud - (the Place) per formam Stat. in humod:”, &c. n te 

ad faciend. quandam Furat inter partes pred. de plans pe 

(as the Action is) & audiend. Fudicium ſuum de fly W. 

defalt. Et habeas, &c. Teſte the laſt Day of the Tem 4 
| Ventris, © 7 


Tf your Diftringas be in London, ſay, Ve] cor. diledt. 4 3 


| Fidel. n. R. D. R. Capital. Fuſtic. nro. ad Placita in ( 
ura. cor. nob. tenend. aſſign. ſi prius die, &. apud Gui 


hall, London. 

If it be in Mid. ſay, Cor. dilect. & Fidel. nro. R. D. II 
Sc. apud. Weftm. pred. in aula Magna placitor. ibid. 
form. Stat. &c. 5 + 

Then Seal your Diffringas, and get it returned i 4 
the Sheriff and make your Subpcras for Witneſſes, “? 

Note; By the Stat.) & 8 VV. 3. for Eaſe of lum (1 
Sc. If the Plaintiff ſhall not proceed to Trial ati 


A £ 


firſt Aſſizes after the Teſte of the Hab. Corp. or Dif - 
gas with a Niſ prius; in all ſuch Caſes (except whit C. 


Views are directed) the Plaintiff may, when he think = 7, 


new Writ of Venire facias, (which indeed is in i 5, 
ſame Form as the Old, only De Now added bein 
Venire.) And this being filed, a Writ of Habeas ( 


47 
which the Plaintiff may proceed to Trial, as if Ft C 
is minded to try it by Prov;/o at the Aſſizes, (WIe 
by Courſe he may), be may, of the iſſuable Tere 
next preceding ſuch Trial, ſue out a new Venire fad 1 
to the Sheriff, in Form aforeſaid, by Proviſo, ae - 
proſecute the ſame by Writ of Hab. Corp. or Diſini . 
with a Niſt prius, as tho' there had not been any fon tt 
er Vexire ſued or return'd in the Cauſe, by 
i5 And the ſaid A& provides, that Jurors, to ſerif th 
on the Tales, ſhall be Frecholders or Copy hole! 8 70 
of the County, and return'd upon ſome other Pane en 
to ſerve at the ſaid Aſſizes, and attending in Cours ? 
and may be challeng'd by Plaintiff or Defendan ©" 
Vide poſt. | I 3 
And Note the Act 4, 5 Anz. viz. 


Ok Subpcena's, &c. 63 


„ 9. 7. That the Venire ſhall be awarded of the Body King's Bench. 
Jof the proper County: But by 6. 8. it is not to ex- | 

„ tend to Caſes of Felony, Murder or Treaſon, nor to 
penal Statutes: Alſo by the ſame Act, $. 9. Special 
lp Vrits of Habeas Corpus and Diftringasare to iſſue, where 
na View by Jurors is thought neceſſary by the Court. 
„ See alſo the Stat. 3 Geo. 2. c. 25. For regulating 

Juries, ante 28, 29, . | 
# 


The Form of a Subpœna for Witneſſes. | 


1 ; NJ Forgius ſc dus, Sc. A. B. C. D. Ec. (naming put but fru. 
"x them) Salutem. Precipimus vobis EP cuilibet veftru. Names in one 
y 1 m. injungen. quod omnibus & ſingulis Negotiis & Excu- Subpœna. If in 
/jationibus quibuſcunq. ceſſan. in propriis Perſon. vris. ſitis Lond. Cor. di- 
1 Bowl? : Jef, R. P. R. 
E quilibet vru. ſit cor. Fuſtic. nris. ad Aſſiſas in Com. D. Ca p. Juſt (as 
"Þ Ccapiend. aſſign. die — (the Day of the Aſſizes) apud before) apud 
(the Place) ad Teſtificand. ea omnia & ſingula que ſci- Guildhail. If in 
vieritis vel aliquis vru. ſciverit in quadam actione in Cur. Midd. 1. Cor. 
vera. cor. nobis jam penden. indeterminat. int. A. B. Quer. & 1 apy 
C. D. Def. de plito' (as the Action is) & ad diem ill. per Aula Placi:. * 
1 Fur. Patriæ triand. Et hoc nullatenus omittatis nec alt- bid. 
1 J quis veſtra. omitiat Subpœna cujuſlibet vru. Centum Li- 


— 


It | 7 


u q brar. T. Raymond aud Weſtm. Anno rni. nri. quarto. 
” I # | 3 | Ventr is. 
"FF: Upon this Su bpœna there are Tickets to be 


Jar . zuacle. 
« Mr. A. B. | 
* Y Virtue of a Writ of Sabpœna to you dire ded, , f ondon 
O and herewith ſhewed unto you, you are per- or Middteſex 
ſonally to be and appear before * His Majeſty's Ju- ſs), before Rob, 
ices of Aſſize on — next being the — Day of — at £4: Raymond, 
Sof the Clock in the — noon of the ſame Day, at tand. A 
& the Court then to be held at - - in the County of -- % „% i of 
to teſtify the Truth according to your Knowledge, 1quiry of Das 
mn a certain Cauſe now depending, and then and there mages, then ſay 
te be tried between A. B. Plaintiff, and C. D. Defend- bee the She- 
ant, in a Plea of - on the Part of -- And hereof «He * "_ 
= you are not to fail on Pain of 1007]. dated the for bs eve 
Day of - in the Year of the Reign of our a, to be ingui- 
Sovereign Lord George, Ec. | red, : 
1 | 72 Note ; 
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64 Pk Subpecena's, &c. 
King's Bench. | | "> 1 
AK Note; vou muſt get your Record ſealed for the 3 

'Niſt prius, by the Cuftos Breuium. = 


Notice of Trial. | 


There muſt be eight Days Notice given the D-. 
fendant's Attorney, of any Trial in London or Mil. © 
dleſez, and if the Defendant lives above 40 Mile 
from London, 14 Days; and ſo of Trials at Aſſizes in 
the Country, where the Aſſizes are not within 1j 
Days. But tis ſaid that eight Days Notice of Trial at 
Aſſizes is good, let the Detendant live were he will; 
but not upon an old Iſſue. But ſee 6 Mod. 18. 

If a Cauſe have continued four Terms without} 
Proſecution before Iſſue joined, the Defendant is u 
have a Term's Notice to Plead, Sc. before Judz | 
ment can be entred by Default: If after Iſſue joined, 
a Term's Notice is to be before Trial. 5 

And by 6 Med. 18. "Tis a Rule, That if Iſſue be 
joined four Terms, and no Proceedings thereupon bi 
the Plaintiff, there muſt be a Term's Notice of TI ,. 
al; and this Caſe happened, Iſſue was Joined in Trinf g 
and Notice of Trial in Hill. but afterwards counter: ! 

manded, and new Notice in Trin. following, ani * 
the Cauſe tried at the Aſſizes accordingly, ail 

(Mich. 2. Anne) mov'd to ſet aſide the Verdict as i-.“ 

regularly obtained, and two Queſtions were. I. II 

the Term of which Iſſue was joined, ſhould be reckon-Þ 
ed one of the four; for if ſo, Notice here was irre. he 

gular, and By all Clerks it ſhall not. And, 2. Thy * 
held, That Notice of Trial at any Time within the] x. 


1 x NES Y 


Cs a et 9 


Year, tho* afterwards countermanded, is a ſufficiem C 
Proceeding to bring the Plaintiff out of the Rule 0 
for the end of the Rule is, that the Defendant ſhal] an 


be put in Mind of the Cauſe, which Notice of Tria, 
tho countermanded, does. F. 

And ſee 6 Mod. 57. Per. Cur. E Clericos, That ther: “ 
muſt be a Proceeding actually within the four Term 
and a Proceeding by legal Acceptation within the 4Þ + | 
Terms is not enough; as if a Venire facias be taken! 
out in the Vacation after the 4th Term, tho' Tee ma 
in Term, (as it muſt be) tho' this in Conſideration at 
of Law be within the Term, yet tis not RE! 

> | ut 


Ok Notice of Trial. + 


nt if the Cauſe has had any actual Agitation within uz' Bench. 
the 4 Terms, as ſtriking a Jury, or any Motion by 

the Plaintiff, it is ſufficient ; and by all the Clerks, 

Notice at any Time ſedente Cur. within the laſt Day 
of the 4 Terms is ſufficient, and the Term of which 

Iſſue is joined is to be taken excluſive ; as if Iſſue 

pe joined in Trin. any Proceeding or Notice before 
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the end of next Trin. is well enough. | 4 
„ If Notice of Trial be given in London or Middleſex, | 
n end the Cauſe be not entred in the Lord Chief Ju- 
1 ſtice's Book two Days before the Day it is to be tried; 
1 the Marſhal will enter a Ne Recipiatur at the Re- 
1% gueſt of the Defendant or his Attorney. And there is 
Rule that it ſhall be entred four Days before Trial. 
r Alfo, if the Plaintiff give the Defendant Notice 
of for Trial to be had on a certain Day within Term, 
% though it be not tried at the Day appointed, yet he 
y is not bound to give new Notice of Trial, but may 
try it the next Sitting in the ſame Term, on two Days 
be. Notice: But if not tried the next Sitting, then No- 
u Fice to be given as at firſt, 
1 Alſo, if the Plaintiff proceeds not to Trial after 
Notice, (and no Countermand) then the Defendant 
is all have Coſts tax d by the Secondary, upon Affida- 
„i of Attendance and Coſts, in this Form: 
1 In Banco Regis. | 
1 1 Int. A. B. Quer & C. D. Def. in Placito Trarſgr. 
on. 


XN. D. maketh Oath, that he this Deponent, with 
e the Defendant and Witneſſes, attended at the laſt Aſ- 
fies held at E. for the County of D. purſuant to a 
Fotice of Trial formerly given by the Plaintiff's At- 
torney; and that then the Plaintiff did not proceed 
to Trial, neither did this Deponent hear or receive 
any Countermand thereof. 1 
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Coram me, N. B. 


rer 
r 


or if a Countermand was given at the Aſſzes, ſay, 
mn Neither heard this Deponent of any Counter- 
mand thereof, till the — Day of — at — a Clock 


py es 


a, Prat 


DE TI 0 


| 
on at Night, Sc. . i 
1 F Note ; 61 
but | | 5 
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King's Bench. 
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66 


Proceedings at the Afzes. 


Note; This is done by Motion in the King's Bend, | 


but is of Courſe in C. B. a 


At the Aſſizes you get the Sheriff to return your 


Diſtringas of the Jury, and then you deliver the Re. 
cord to the judges Marſhal ; but before that you 


ought to have your Breviates ready to inſtruct your 
Counſel, in drawing which, great Care muſt be had 


ro ſer forth your Caſe briefly, and yet perſpicuouſſ 


and fully, placing your Proofs in good Order, an 


giving proper Anſwers to what you ſuppoſe may be 


objected by the other Side. 
Of Proceedings at the Aſixes and Sit 


tings : 


X7 HEN the Diſtringas Fur. is returned by the 
W Sheriff, and the Record delivered by the à. 
torney to the Marſhal, Counſel inſtructed, and al 
Parts ready, the Marſhal delivers the Record to th 
Judge, and the Crier calls the Jury thus: See th 


Stat. 3 Geo. 2. For regulating of Juries ant. 28. &. 


[You good Men of the Niſi prius, ſummoned to ag 
pear here this Day, in a Cauſe between A. B. Plaintiff 
and C. D. Defendant, anſwer to your Names, even 
Man at the firſt Call, and ſave your Iſſues.] Au 
then call the Defaulters particularly by Name ov 

again, with this Concluſion to every one of them 
(if a Defaulter) Thou liſeſt a Hundred Marks in Iſ 

[You good Men of the Tales, newly returncd ac 
cording to the Form of the Statute, anſwer to you 
Names, every Man at the firſt Call, upon Pain an! 


Peril, Sc.) 
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Then being Sworn, they are bid to ſtand togetheÞ 
and hear their Charge, which being done, the CoutÞ | 


ſe] on both Sides open the Caſe, one after another 
the Plaintiff's Counſel firſt, if the Proof lies on hi. 


Side; otherwiſe the Defendant's ; and produce thei” 


Witneſſes to prove what they have alledged. 


In the Interim the Clerk or his Afociate files th 
Writ, Panel and Record together, and makes iſ 
Copy of the Jury's Names, and of the Iſſue the, 
are to try; and when the Counſel have done, ard, 
the Judge ſummed up the Evidences, he deliver 
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L The Return of the Poſtea. - 67 
it to the Jury; and a Bailiff being Sworn to keep King's Bench. 
r* $ them till they are agreed, without Meat, Drink, &c. 
they depart from the Bar, and when they are agreed, 

they return in order to give their Verdict. | 
Then the Party Plaintiff is called thrice thus: A. 

4 B. come forth, or elſe thou loſeſt thy Writ of Niſi prius; 

ly and if he does not appear, he is Nonſaited; and the 

1 ® Defendant is to pay the Jury and the Fees of the 
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be Court, and have the Nonfuit recorded. 
But if the Plaintiff appears, then the Clerk asks 
be Jury, What ſay you ? Do you find for the Plain- 
„ iitt, or for the Defendant? And what Cofts and Da- 
mages, according as the Cauſe is, and ſo enters it on 

the Back of the Panel, and repeats it to the Jury. | 
Note; In Debt, Treſpaſs, Fjeftment, Nuſance, Cove- Cofts and Da- 
be nant, &c. you recover Coſts and Damages. But in mages. f 
a Aion of Debt for not ſetting our Tithes on the 
al Statute of Edav. 6. the treble Value only, and no 
the Coſts nor Damages. (Quere.) | 
th In an Audita querela on the Statute, the Iſſues and 
„ Value of the Land are the Damages. | 

a 1 Waſte, treble Damages. In Account no Da-. 
ih mages nor Coſts : Quere the Star. g. 5. Anne ant. 
en! In Detinue, if tor the Plaintiff, the Value of the 
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ae! Thing detain'd, and Coſts and Damages. 
re In Replevin, Damages for both Parties and Coſts. 
3 


And Note; If the Defendant appear not when he 

Þ 35 called, he loſes the Benefit of his Challenge to the 

ge jurors; but if he appear, he may Challenge them. 

7ou! And many other things are to be obſerved on Trials 

an: at Niſe trius, which only Time and Attendance there 
can make you perfect in. 
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ü HEN the Trial is over, and the Court Fees i 
hel paid; if your AGion be laid in London or Mid- 
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aleſex, the Aſſociate will deliver you Tome Record 
the Lith the Diſtringas, and the Panel or Names of the 
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es i Jury thereunto annexed, upon the Back of which 
thei de writes the Subſtance of the VerdiQ, and rhe Coſts 
ane siven by the Jury, which you muſt carefully fix to 
our Record, and get it ſtamp'd with a double 2s. 6 d. 
Stamp, then cleaning the Back of the Record, a- 
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= The Ucturn of the Poſtea. 


King's Bench. bout two Fingers Breadth from the Top, with a Mar- 
| gent of 3 or 4 Fingers broad, begin your Poſtea long- 
ways, and not as you write your Record; the Pur. 7 
port of which is, That afterwards the Plaintiff and 
Defendant came by their Attornies before ſuch a 
Judge, and the Jury was Sworn, Sc. and found ſuch 
a Verdict and Coſts ſo much, &c. The Form of which 
Poſtea, on a Default with a Tales, follows. 2 
Poſtea on a De- Poſtea die & loco infracontent' coram Rob. Eyre mil 
fault. infraſeript. aſſociat. ſebi R. G. Gent. per forma Statut. &. 
Ven. infranominat. (the Plaintiff) per Attorn. ſuum infra. 
content. & infranominat. (the Defendant) licet folemnite 
exact. non venit ſed Defalt. fecit. Ideo Fur. infraſcript. Ca. 
piatur verſus eum per Defalt. & Fur. jure illius exact. qui 
dam eor. videl. E. F. Cc. (as many of the principal Pa. 
nel as have been Sworn being therein mark'd J 
ven. & in Fur. ill. Furat. exiſtunt. Et quia reſid. ejuſcenn 
Fur. non comperuer. ideo alii de Circumſtantibus per VWiceco, 
. Com. D. ad hoc electi, ad requiſitionem pred. (the PlainÞ 7 
. tiff) ac per Mandat. Fuſtic. pred. de novo apponuntur u.. 
2. ant, rum nomina in Panello infraſcript. affilantur ſecundum fu, 
mam Statut. in bujuſmodi caſu edit. & provis. qui quiden 
jur ſic de novo appoit. widelt. (recite all the Tales-men' 
exact. ſimiliter vener. qui ad veritatem de infracontent || 
mul cum al Fur. pred. prius impanellat. & Furat. diced 
Ele&. triat. & Furat. dicunt ſuper Sacrum ſuum qui | 
pred. (the Defendant) aſſumpſit ſuper ſe modo & fern 
prout pred. (the Plainrift) interius verſus eum querit. & 
aſſidunt Dampna ipſius (the Plaintiff) occa ſione non pu ; 
formationis promiſſion. & aſſumption. infraſcript. ultra M, 
Cuſtag. ſua per ipſum circa ſect a. ſua. in hac parte a 
 poit. ad vieint. Liby. & pro Miſ. & Cuſtag. ili. ad qr 
guagint. & tres ſolid. C quatucr denar. (the uſual C 
given by the-Jury.) Idee, &c. 5 
This Poſtea 1s on a Default, 3. e. when the Defenda , 
(after the jury is returned or ready to give their Ver 
dict) doth not appear, being called, knowing the? 
| will certainly pats againſt him. | 
On Non At- A Poſtea for the Plaintiff, upon Non aſſumpſit vii] 
dump“ a Tales, where the Defendant appears, is thus 
| Poftea die, c. Venit tam infranominat. A. B. quan: mg 
ſeripr. C. D. per Attornatos ſuos infracontent. Et Fur jur Ip - 
de infra fit mentio exa#. quidam eorum viz. E. F. G. H. of 
Fen. & in Jur. ill. Furat. exiſtunt. Et quia reſid, oO FI 
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f The Return of the Poſtea. 69 
For the Defendant on Non aſſumpſit ſay, Poſtea, & c. King's Bench. 
die. ſuper Sacrum. ſuum quod pred. C. D. Non aſſumpſit 
- = ſuper ſe modo & forma prout pred. A. B. placitand. interius 
- = allegavit, Qs. 
d For the Plaintiff upon non cul. in Trover Poſtea, Ec. In Trover. 
a > Dic' Ec. quod. pred. C. D. eft culpabilis de premiſſis infra- 
h 27 ſeript. modo & forma prout pred. A. B. interius verſus eum 
h » narravit & aſſidunt Dawna iſius A. B. occaſione infra- 
2 ſcript. ultra Miſ. &. Cuſtag. ſua per ipſum circa Secta. 
il 2 ſuam in bac parte appoit. ad 1001. Et pro miſ. &c. (ut 
2 2 ſupra) 535. 4d. . 5 
J. Por the Plaintiff in Detinue, with a remarkable »,;;.,,,. 
tr | Judgment, Poſtea, Sc. Quod pred. C. D. detinet a pre- 
„fat. A. B. infraſcript. quatuor quart, frumenti prout pred. 


u A. interins verſus eum queritur. Et ulter. Fur. dic. 
%. ſuper Ec. quod eadem quatuor quarter. frumenti valent 4 l. 


„ * & aſſidunt Dampna ipſius A. B. occaſione detentionis pred. 

en 4 quarter. frumenti ad 20 Sol. & pro Miſ. & Cuſtag. ill. 

„ ad 53s. 4d. —— Ideo conf. eſt quod pred. A. B. recuperet 

in verſus prefat. C. D. pred. 4 quarter. frumenti, vel pred. 4 

2 libr. pro valore eorundem ad dampna ſua pred. &c. Judg ment 
fr“ Another Pro Quer. Quod pred. C. D. detinet a prefat. | 


jel . B. infraſcriptum argenteum Poculum in narr. infraſcript. 


en interius ſpecificat. modo & forma prout pred. A. B. interius 

verſus eum queritur & aſſidunt, & e. appoit. ſi idem A. libe- 
ent racon. ipſius argentei Poculi here. poſſit ad 10 5. Et pro miſ. 
qu (ut ante.) Et ſi idem A. B. liberacon. ejuſdem argentei 


n Poculi habere non poſſit, tunc Fur. pred. aſſidunt dampna 
&Þ *' ipfins A. B. pro valore argent. Poc. pred. ultra miſ. & 
5 ecuſtag. oy pred. per ipſos Furatores in forma pred. aſſeſs. 
Ml ad 51. Gee. 
af For the Plaint ff in Debt, upon Conditions performed. In Debt, &c. 
uw Quod pred. C. D. non ſolvit prefat. A. B. ſupra infra- 
o ſeript. Feſt. Die Sci. Johannis Bapt. qui fuit in Anno 
Dom. 1705. infraſeript. in Condicone infraſeript. ſu- 
da perius ſpecificat. infraſcript. centum Libr, quas ei ad 
ver vel ſuper eodem Die ſolviſſe debuit ſecundum for- 
the mam & effectum Conditionis pred. modo & forma 
prout pred. C. D. inferius pl'itando allegavit, &c. 
with * Pro Quer. on a Solvit ad diem to a Penal Bil. Quod $glyit ad diem; 
pred. C. D. non ſolvit prefat. A. inframenconar. 100 /, 
nk ſuper infraſcripr. 10 die tune inſtanc. Octob. Secun- 
j 


„n dum form. & effect. Bill. oblig. inframenconat. modo 

KE forma prout pred. A. inferius verſus eum querirur. 

| h F 3 | Pro 
FHC | 


— —-— i 
n n Wh Crd tag 
1 by * 


"a I — ay San SIRE 
ra 8 2 
—— as 


A „ A 
* 8 
* ff DDR AA IR 
POS 


2 n 
8 a 9 os 


PL? FOS ING t 
* 


W 

5 823 — 
JO RAT 2, Rx 7 
8 


D 
3 


Th — 
_ 1 


— 
— 

eee 

VF rats . 
* ET 


* R 5 8 2 8 2 
rr 818 
* * 


n 
2 


% 
a 4 73 
N 7 7 
„ 
1 
12 :3 * 
1 
41 197 
5 
0 
! . 
' i f 
* 
* 
ot 
F 
1 
Ul - o 
if + +! 
8 \ : 
D 
1 1 
» 
1 


— ol — 
2 * 2. —— 
Dr eee 


5 
= Ms 


70 
King's Bench. 


hes eft fac. 


Dureſe. 


| Df Polteas. 

Pro quer. on non eſt fa ctum. Quod infraſcript. ſcrip- 
rum obligator. pro infraſcript. 100 J. in narr. infra- 
ſcript. interius meneonat. eſt factum pred. C. D. prout 
pred. A. interius inde verſus eum queritur. Et aff, 
Dam. ipſius A. B. occone. ill. ultra miſ. & euſtag. ſua 
per ipſum circa ſeda. ſua. in hae parte appoit. ad 4 
denar. &, Sc. 5 b | 

Pro Quer. on Dures pleaded Quod infraſcript. C. D. 
die & Anno in narr' wfraſpecificat. fuit ſui juris ad 
largum extra quamliber Pritonam & ſeriptu. oblig. in- 
framentionat. ex mera & ſpontanea voluntate ſua fe- 


cit ſigillavit & ut factum ſnum eid. A. B. ad tunc & 


Aſault, &c. 


ib. deliberavit & non per vim & durit. impriſona- 
ment. il. modo & forma prout pred. C. D. interius 
plitand. allegavit. Et aſſid. Dam. ipſius A. B. occone. 
derenconis. debi. illius inframenconar. ultra miſ. & 


cuſtag. ſua per ipſu. &c. ad 12 librar'. Et pro miſ. & 
cuſtag. ill. ad 53s. 4d. Ideo, &. 


Pro Quer. in Aſſault and Battery, on Non Cul. Quod 


pred. C. DP. Die & Anno & Loco infraſpecificat. in 
pred. J. B. inſult, fee. & ipſum verberavit vulner. & 
maletractav. modo & forma prout idem A. B. inte- 


rius verſus eum narravit. Et aff. dam. ipſius A. B. 


occone. premiſſorum infracontent. ult. miſ. & cuſtag. 
per, &c. ad 10 l. Et pro miſ. &c. ut ante. 

Pro Quer. oz fon aſſault Demeſne pleaded. Quod 
pred. C. D. die & Anno ſupradict. vi & Arm. pred. de 


1njur. ſua propria & abſq; Cauſu per ipſum 4. B. apud 


N. pred. inſulr. fee. & ipſum verber. vuln. & male- 
tractavit ita quod de vita ejus deſperabatur contra 
pacem Domini Regis nune prout pred. A. B. interius 
verſus eum querit'. Et aff. Dam. &c. occaſione Tranſgr. 
pred, &c. ad gos. & pro miſ. &c, 


Poſtea continued on the Noll. 


2 F Continuances of the Poſteas on the Roll ave thus : 
After joining of the Iſſue at ibm. add, Poſtea con- 
tinuat. inde proceſſ. inter partes pred. de placito pred. 
per Jur. poit. int, eas in reſpect. coram Domino 
Reg. apud Weſtm. utq; diem Lune prox. poſt Menſ. 
Sci. Mic. ex tunc. prox. ſequen. niſi dile&. &c. (as in 
abe Furata in Lond. ante, to Jur. &c.) ad quem diem 

S COT, 


£ 8 n * 2 CO OY REI oe be a rb SN corre $5 
EO ee eee eee 
a ** a 


22 . 
7 8 Cog 
2 e ak ah: 


Poſtea on the Roll, 71 


cor. Dom. Reg. apud W. ven. pred. A. B. per pred. King's Bench. 
E. F. Att. ſuum pred. & prefat. Capital. Juſtic. cor. 
quo, &c. Miſ. hie Recordum ſuum cor. eo hie in hee Ante. 
verba if. Poſtea &c. as before. e 15 
lf at the Aſſiſes ſay, Poſtea continuat. &c. Niſi Ju- 1 
ſtic. Domini Regis ad Aſſiſas in Com. pred. capiend. 4 
aſſign. Die Martis 22 die Auguſti, apud L. in Com. 
F bred. per formam Stat. &c, Ven. pro defectu Jur. &e. 
Ad quem Diem cor. Dom. Reg. apud Weſtm. venit 
pred. A. per Attornatum ſuum pred. Et prefat. Juſtie. 
; Dom. Reg. ad Aſſiſas cor. quibus, &c. cor. eis, &c. 
„ f Poſteas of Records at the Aſſizes. 
paoſtea Die & Loco infracont. cor. R. E. Mil. Cap. | 
„ Juſt, Dom. Reg. de Banco & S. L. Arm. (the 'F 
* 2 Aſſociate) eidem R. E. & S. C. Mil. un' Juſt. dict. 
Dom. Reg. ad Aſſi ſas in Com. B. capiend. aſſign. per 
formam Stat. &c. hac vice aſſociat. preſent, pred. S. C. 
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non expettat virtute brevis dicti Dom. Reg. de ſi ; 
non omnes, &c. Ven) infranominat. S. P. per Attorn. 4 
ſuum infracontent. & infraſeript. R. O. Gen. licet Yr 
, | _ folemniter exact. non ven. ſed Defalt. fecit Ideo Jur' {1 
unde infra fir mentio capiatur verſus eum per Defalt. | 444 
Et Jur. ill. exact. (Vide the firft Poſtea ante, with the Hi 
13 Tales, &c.) Quod pred. R. O. aſſump. ſuper ſe modo Quod Aſſump. +1 
eK forma prout pred. S. P. interius inde verſus eum Judgment. 1 
3 auerit. Damages 41. and Coſts and Charges 435. 4d. Ideo 1 
cCons. eſt quod pred. S. P. N 6 verſus prefat. R. O. 1 
Dam. pred per Jur. pred. in forma pred. aſſeſs. nec- 1 
. non 101. pro miſ. & cuſtag. ſuis pred eidem. S. per : Wn. 
Cur. dict. Dom. Reg. nunc hie ex aſſenſu ſuo de In- Coſts de incre- 1 


cremento adjudicat. Que quidem Damna in toto ſe mento. 
atting, ad ſexdecim Libras. Et pred. R. in mia' &c. H 
Upon an Iſſue. Quoad tam triand. Exit. quam ad in- WI 


quirend. que Dampna ſur Demurrer Poſtea, &c. * { 
Quia ad veritat. de infracontent. ſimul cum al' Jur. 9 
pred. prius impanellat. & jurat. dicend. elect. triat. | 

. & jurat. quoad defett. reparacon. Cancel. infraſeript. 1 


interius aſſign. dicunt ſuper ſaerum. ſuum quod pred. 3 


5 Decan. & Capitul. dimiſer. infranominat. G. H. Can- 4 

: 8 It 
, cel. infraſcript. modo & forma prout pred. Decan. & 1 
: Capitul, per narr. ſuam interius inde allegaver. & 1 
. iſhd. Dampnum ipſor. D. & C. occone. Convencon, 1 
; . frat, in Exit. infraſeript. int. partes pred. ulte- 1 


F 4 rius 


72 PD oſteas at the Allzes, &c. J 
King's Bench. rius jun&. ultra Miſ. &e. 2001. Et pro miſ. & cuſtag 
ill. ad. 408. Et quoad inquirend. que Dampna pred. 
D. & C. ſuftinuer, occone. fraction. Convention. in- 
fraſcript. Unde partes pred. in Judicio Cur. ſe po- 
ſuer. ſi contingat Judic. pro. pred. D. & C. vers pred. 

C. G. inde reddi, tune iidem Jur. dic, ſuper facru, 

ſuum. Quod pred. D. & C. ſuſtinuer. Dampna oc- 

Judgment. cone. inde ad 100 l. Ideo conf. eſt quod pred. D. & C. 

recuperent verſus prefat. C. E. Dampna pred. per 

ur. pred. in forma pred. aſſeſſ. necnon 111. 6.8 

8 d. pro Miſ & Cuftag, pred. eiſdem. D. & C. per Cur, 

dicti Dom. Reg. nunc hie ex aſſenſu ſuo de Inero. ad- 

judicat. Que quidem, &c. ut ante. 

bon a. ſpecial Verdict and Fudgment. Poſtea Die & 

Loco infracontent. cor. S. C. Mil. un. Juſtic Dom. 

Reg. de Banco & J. B. ſervien. ad Leger juſtie. 
ejuſdem Domini Regis ad Aſſiſas in Com. D. capiend 

aſſign. per formam Stat. &c. Ven. tam infranominat, 

G. D. quam infraſcript. R. R. per Attorn. ſuos infra- 
content. Et Jur. jur' unde infra fit mentio exad. f.. 
er. ga ven. qui ad veriat. de infracontent. dicend. 
Special Fergie Eleftt. triar. & jurat. dicunt ſuper ſacru. ſuum quod 
F 1 8 ante Tranſgr. & Ejection. in Ferris in Narr. infra 
ſcript. mentionat. quidam F. H. Seiſit. fuit de eiſden 
FTerris in Dominico ſuo ut de Feodo & fic inde ſeth! 
exiſten. condidit Teſtamentum & ultim. volunt. ſuam. 
in ſcriptis, &c. And fo recite the Verdict. | 

Sed utru' ſuper totam Materta* pred. per Cur. pred 
in forma pred. comperrt. pred. R. R. fir culpabilis de} © 
Tranſgr. & Ejeccon' pred. necne Jur*pred. penitus ig- | Þ 
norant, Et petunt inde adviſamentu' Juſtice, & Cur, 
hic. Et fi ſuper tor. mater. pred. in forma pred“, 
compert. Videbitur Juſtic. & Cur. hic quod pred. . 
R. R. eſt Culpab. de Franſgr. & Ejectione infraſcript. | & 
tune jur. pred. ſuper ſacru. ſuum pred. dicunt Quod F 
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pred. R. R. eſt culp. de Tranſg. & Eject. infraſcript. | I 

| modo & forma prout pred. G. D. interius verſus eum 

| queritur & aſſidunt Dampna ipſius G. D. occone. | 1 
1 Tranſgr. & Ejec. ultra mis“ &c. 6 d. & pro mis! &c | * 
8 538. 4d. Sed fi ſuper tot. mater. pred. in form. | 9 
1 5 pred. compert. videbitur juſtie. & Cur' hic quod} 4 
1 | pred. R. R. non eft culpabilis de Tranſgr. & Ejec. | te 
=o pred. tune jur. pred. ſuper facru* ſuum pred. dic. Quod u 
1 pred. R. R. non ett culpabilis de Tranſgr. & Ejec f n 
1 | | 2 prout e 
3 


Foꝛms of Poſteas. 


Juin Cur. dict. Dom. Reg. nunc hie de Judicio ſuo 


inde dat. eſt prefat. G. D. quod fit cor. Dom. Reg. 
ꝓpud Meſtminſter die de Juttic, ſuo inde audiend. Eo 


uod Cur* dict. Dom. Reg. hic nondum, &c. Ad 
guem diem cor' Dom. Reg. apud W. ven' partes pred. 


3 er Attorn. ſuos pred. ſuper quo viſis & per Cur*di&. 
Pom. Reg. nunc hic plenius intellectis omnibus & ſin- 


ulis premiſſis maturaq; Deliberacone. ſuper inde ha- 
Sita Conſiderat. eſt quod. pred. G. D. recuperet verſus 


prefat. R. R. Terminu' ſuum pred. adhue venturum 
de & in Tenementis pred. cum pertin' ae dampna ſua 
pred. per Jur. pred. in forma pred. aſſeſſ. necnon 


31. 6s. 8d. pro miſ. & cuſtag. ſuis eidem G. D. per 


18 
AY 
v3 
18 
«2200 
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Cur. dict. Dom. Reg. nunc ex aſſenſu ſuo de inere- 
ment. adjudicat. que quidem Dampna in toto ſe at- 


ting. ad 161. 8. s. Et pred. R. R. capiatur. 
Pro Quer. in Ejectment. Poſtea, &c. Cor' 
R. D. R. Cap. Juſtic. infraſeript. aſſociat. ſibi 


F. J. Gen. per forma. Stat. &c. Venit tam, &c. Et 


Jur. jur. unde infra fit mentio exact. filiter. ven. qui 
ad veritatem de infracontent. dicend. electi triat* & 
jurat. dicunt ſuper ſacr” ſuum, quod pred. C. D. eſt 
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3 rout idem R. interius pro ſe placitando allegavit Et King's Bench. 


ge & ſuper premiſſis reddend. nondum adviſat. Dies Cur' non adyi- 


at. 


Judgment. 


-culp. de Tranſgr. & Eject. firme infraſcript modo & 


forma, &c. queritur, Et aſſid'. | 

Pro Def. in Ejectment. Quod pred. C. D. non eſt Cul. 
de Tranſgr. & Ejec. fir. prout idem C. D. interius pla- 
citando allegavit, &. Ideo conf. eſt quod. pred. A. B. 


nil capiat per Bill. ſuam pred. ſed pro fal ſo elamore 


ſuo inde fit in mia. & pred. C. D. inde eat fine Die. 
Pro Quer. in Ejectment. The Defendant found Guilty as 
$o 4 4th Part, and to the reſt Not Guilty. Poſtea, &c. triat' 
& jurat' quoad infraſeript. Tranſgr. & Ejec. in quarts 
arte omnium & ſingul. Tentor. infraſeript. cum 


pertin. (eiſdem Tenementis in quatuor partes inde di- 


vidend.) die. ſuper ſaeru. ſuum quod pred. C. D. eſt 


| nde Culp. modo & forma prout præd. A. B. interius 


4 


os; 


verſus eum queritur. Et aſſid. (&. ante) 6 d. and 
:Cofts 4 l. Et quoad aliq. Tranſgr. & Ejection. in trib. 
al' partib. Tentor. pred. cum pertin. Reſid. om. Ten- 
tor. pred. in quatuor partes inde dividend. Jur. pred. 
ulterius dic. ſuper ſacru. ſuum pred. quod pred C. D. 
non eſt inde Culp. prout idem 4. B. interius inde pla- 
eitando allegavit. Pro. 


Judgment. 
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King's Bench. 


Jndginer t. 


** * * 5 * 
CC 
eK 4 
re 4 F bud 70 


EA 1. 75e a. 


| Ne collocur. & agreat. fuer. ac ad veredict, ill'reddend. 


Teſtator or Inteſtate) & diverſa Bona & Catalla qu 


Anno, &c. Habuit diverſa Bona & Catalla que fuer 


cuperet verſus pred. C. D. Dam. ſua pred. per Jur| 


Dampna in toto ſe atting. ad——de Bon. & Caralli 


e to the Maſter, to have Colts taxed. 


Foꝛms of Poſteas. 3 

Pro. Def. hen the Plaintiff is nonſuited. Poſtea, c. 
elect. triat. & jurat. fuerunt & a Barra hie de veredig. M$ 
ſuo inde reddend. ad Colloquend. receſſer. ac inde inter 


ad Bar. hic revener. ſuper quo pred. A. B. licet ſo. 
lempniter exact. non ven. Neceſt Billa ſua infraſeripi. 
erga prefat. C. D. ulterius prof. Ideo, Ke. 

For the Plaintiff upon Plene Adminiſtravit. Poſtes, 
& c. Quod pred. C. D. die impetrationis Bille intr; 
ſpecificat. Scilt. 23 die Fanuarii, Anno, &c. habuit di. 
verſa Bona & Catalla que fuer infraſcript. F. S. ( 


fuer. pred. F. S. tempore mortis ſue in manibus 8 
pred. C. D. adminiſtrand. & aſſid. &c. | 
Or this in Caſe, Quod pred. C. D. 23 die Fannaii,} 


pred. F. S. tempore Mortis ſue in Manibus ſuis adm. 
niſtrand. ad valenc. pred. 100 l. in Narr. pred. ſupe 8 
rius ſpecificat, modo & forma prout pred. A. B. ſupe gs 
rius allegavit. Et aſſidunt dampna ipſius A. B. occone of 
non pertormacon. promiſſion. & aſſumpcon. pred 
ultra Nliſ. &c. The Fudgment. Quod pred. A. B. re. 


n 


* 


pred. in forma pred. aſſeſſ. Necnon 51. 10 8. pn 
Miſ. & Cuſtag. ſuis eidem A. B. per Cur. Dom. Reg] 
hie ex aſſenſu ſuo de incro* adjudicat. que quidenf 


— TE 


que fuer. pred. F. F. in Manibus pred. C. D. admiÞ of 
niſtrand. levand fi tantum in manibus ſuis habeat. EH 
fi tantum in manibus ſuis non habeat tunc pred 
51. 10 8. pro Miſis & Cuſtag. pred. de Bonis & C N. 
tallis ipſius C. D. propr* Et pred. C. D. in Mia'. EE 
Bur in theſe Caſes where the Trial is at the AſſhoÞ g 
ir is not the Attorney's Buſineſs to engroſs the Poli þ 
on the Record; the Judge's Aſſociate does that, an. 
the Attorney only carries the Record after it is recur 


When you have the Poſtea engroſs d, carry it to the 
Clerk of the Poſteas to be mark'd, who writes on th! 8 
Top of it the Day of the Month, with his Name, for 1 
which you pay 4 d. Then carry it to the Clerk of the 
Rules, and deſire him to give you a Rule thereo"ſÞ 
tor which you give him 1 s. 4 d. Thar Rule vi 
e ont in four Days, if Swnday does not intervenc, an 


che 2 
s * : 


:  Founs of Poſteas. 


8 


Hays to move the Court in Arreſt of Judgment, if he 


T Mat neither he nor his Attorney had Notice of Tria 
d that the Record differs from the Deed pleaded un- 
0 : 


t in ſome material Point, and ſeveral Cauſes may 
. i alledged, of which generally Affidavit ought to 
he made. 


% When the Rule is out, if Judgment be not arreſt- 
„. you wuſt get the Record ſtamp'd with a double 
op Bk 1f-Crown Stamp on the Back, and carry it to the 
„ Maſter of the Office, Mr, Symons, and he will tax 
ue dau farther Coſts, which are called Coſts de incremen- 
UW) and then is your Judgment fit to be entred. 
hut if your Trial be at the Aſſizes in the Country, 
, you do not take away the Record and Diſtringas with 
len, you, but the Aﬀociate keeps them till the next Term, 
my and indorſes the Poſtea, for which he receives his Fees 
De af the Trial, and you are to call upon him a little 
pe before the next Term, to put him in Mind to have 
e the Poſtea ready, and then you muſt proceed to have 
ce I wark'd, and a Rule given, and Judgment fign'd 
"Fo ſupra. Yet for Expedition you may enter the Po- 
Ju @ your ſelf. . 
PE hen you muſt enter your Judgment on the Roll, 
Neri doing which great Care muſt be had that no Error 
gen ze committed. Make a ſmall Margent of about a 
all Thumb's Breadth; then begin about a Span from the 
Imi. | Top in a large Couri-hand, thus, Adhuc de Termin. 
By Hyd. Hillarii, (or as the Term is) Teſte R. D. R. 
red. 


Iden write the Warrants of Attorney for the 
| Maintiff thus: | | 
London, fl. .4. B. po. Io. ſuo. F. C. Attornatum ſuum 


ant *., C. D. de placito Tranſer. ſuper Caſum, or what the 
oa Attion is. If there be an alias Di& in the Declara- 
an ; wn, your Warrant muſt be ſo too, and ſoif there be 
ur Rrecutors or Adminiſtrators. | 


Then another for the Defendant thus: 
) " f 3 LCD po. Io. ſuo E. F. Attornatum ſuum ad 
Wn - 


10 Set. A. B. in placito pred. Then within half an Inch 
Tr | Under, begin to enter the Judgment thus: 


London, ſſ. Memorandum, Efc. (reciting the Record 


ll you come to the end of the Iſſue, and then ſay) 
3 bes continuat. inde Proceſs. inter partes pred. de placito 


pred, | 
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en in five: For the Defendant hath always four King's Bench. 


Kach any Cauſe to ſhew why it ſhould be ſtayed. 5 he tf of 


judgment. 


On Trial at the 
AſſiRes. 


Judgment en- 
cred. 


Upon a Trial in 
London. 
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King's Bench. 


Miſericor dia. 


Capiatur. 


Capiatur. 


Committit urs. 


Poſtea return'd. 


pred. per Fur. pred. poit. inde int. eas in reſpect. cor. Dun 3 


* 


: niſi dilect. & fidel. R. D. R. cap. Fuſt. Dom. Rep. 1 
- placita in Cur, ipſius Dom. Reg. cor. ipſo Rege tenend. aſſq: 
pPrius die, & c. (as the Farat.) apud Guildball Lord. 
form. Stat. ven. pro defecu. Fur. c. Ad quem diem in 
Dom. Reg. apud Weſtm. ven. fred. A. B. per Attomu 
ſuum pred. & pre fat. Capital. Fuſtic. cor. quo, &c. Miſ. hi 
Record. ſuum cor. eo habit. in hec verba, Scilicet, Poſin, 
rc. (recite the poſtea verbatim) Ideo conf. eft quod ui 
A. B. recuperet verſus frefat. C. D. Debitum ſuum pred. & 
Dampna ſua pred. per. Fur. pred. in forma pred. aſſeſſ n 
non 71. 165. 8 d. (viz, the Cofts taxed by the Maſt 
pro miſ. & cuſtag. ſuis pred, eidem A. B. per Car. dif 
Dom. Reg. nunc hic ex aſſenſu ſuo de Incremento adjudiuf 
que quidem Dampna in toto ſe attingunt ad 30 J. Et jul 
C. D. in Mia', c. and write Mia” (i. e. Miſericordi] 
in the Margent. But in Eje&ment and in Tranſer. u 
upon non eft fa pleaded, there inſtead of in M 
you ſay Capiatur, and put Capiatur in the Margen 


Reg. apud Weſtminſter uſque diem, &c. (as in the Fur, 


* 


* 


And the Rule is, where the Declaration is V/ Am 


to the King for Breach of the Peace. But in Adin 


laid without Vi & Armis, as Caſe, Covenant, Debt 
Cc. it is to be with a Mia. i. e. the Party is to 
a merced to the Plaintiff, and not to be fined or in 


pri ſoned. 


But Note ; The Want of entring the Words Min, 
cordia or Capiatur in a judgment, or putting one | #. 
them for the other, is remedied by the Statute 160 


17 Car. . c. Be 


And Note; The Secondary, commonly call'd ti 4 
Maſter of the King's Bench Office, ſigns all ſu'3 


Judgments upon the Rolls. Vide poſt. 


Thus is your judgment entred and finiſhed, and y!! N | 


muſt leave a good Space between it and another Jud 


ment, that you may have Room to write Committitn 
(which is when the Defendant is charged in the Kin 


Bench Priſon) and to enter Satisfaction acknowledgi 
upon the Record, &#c. 
_ 'Wote; you may enter the Iſſues and Judgments c 


both Sides the Roll, but you muſt remember not. 


write too near the Bottom on the fore-ſide, whe! 


you are to write the Number of the Roll, and 
| Chi 


Don 
wat, 
a 
ſig: 
a, pr | 
N Ct 
yna, 


bd 7 2 
[ F.. iN 
0 1 2 

VB 


oft, | 
ni 
a. 
T mb 
iter 
aid 


diu 
pi | 
Wai 
„ A 
Mi 
. of Attorney. 


CE 


Ok entring Judgments. 


C hief Clerk's Name in great Court-hand and Figures, 
Thus, | Ventris. 
q Rotlo CXXV. 


2 When you have Occaſion to write Ventris, &c. on 


ne back ſide, begin over, againſt the firſt Line of your 
Memorandum on the fore ſide, and leave a Margent as 
before. 


te to enter Fudzments upon the Roli, without 
* Trials, i.e. Fudgments by Default, Ec. 


. Heſe are uſnally entred on the ſame Roll with 


another) obſerving to leave Spaces for Committiturs, 
patistfactions, and ſuch Matters as may occaſionally 
follow each Judgment, and the Method is the ſame 
wt ſupra, in entring your Adbuc, &c. and Warrants 


And Note; Some of theſe Judgments are by De- 
fault, as Ni dicit; ſome by Confeſſion of the Party, 


| 3 us Coon. vit Actionem; and ſome by Aſſent of the At- 
torney, as Non ſum informatus, Ec, And you ſeldom 
have any Thing to enter them by, but the Declara- 


tion, the Nature of the judgment mark'd thereupon, 


* 


and the Colts tax d and ſet in the Margent thereof. 
+ You muſt begin with a Memorandum, either of the 


| Jaime Term or another, which you will ſee by the De- 
claration, and ſo proceed, as before, to the inde pro- 


u dect ſectam, &. And then beginning a new Line, 


ſo vrite your Judgment thus; 


5 


Et modo ad hune Diem ſeilicet Diem. - prox. 
the firſt Day of the Term, Fudgment is entred, 


[nd iſto codem 'Termino uſq; quem Diem pred. C. D. ha- 


1 


4 


duit licentiam ad Billa. pred. interloquend. & tune ad 


I reſpondend. &c. cor. Dom. Reg. apud Weſtminer. ven. 
ge pred. 4. B. per Attorn, ſuum pred. Et pred. C. D. 


53 
I 


licet ad enndem Diem ſolempniter exact. non ven. nec 


ts liquid dieit in Barram, five preeluſionem Action. 
ot pred. A. B. pred. per quod idem A. remanet verſus 
ner Tprefat. B. inde indefenſ. &c. Ideo conf. eſt quod pred. 
e A. recuperet verſus prefat. C. Debitum ſuum pred. 


Che vecnon (the Coſis raxed) pro Dampnis ſuis que ſuſti- 


the Declaration, &c. (though it may be done on 


Vide pag. ante. 


Memorandum. 


Jug ment Nil 
diem u Debt, 
wit; an Impar- 
lance. 


ſud c. Sign. 
5 Nov. 1717. 


nuit 


78 Ok entring Judgments, &c. 


King's Bench. nuit tam occ'one detencon. Debi. ill. quam pro ni' 
KX Cuſtag. ſuis per ipſu. circa Setam ſua. in hac yu. 
© te appoit, eidem A. per Cur. dicti Dom. R:; 
nunc hie ex aſſenſu ſuo adjudicat. Et pred. C. 
Mi ſericordia, &c. 
Note; When the Fudgment is confeſs'd the ſame In 
the Declaration is of, there is no Imparlance ; as in this ſi. 
| lowing * | | 2 
On Nil dicit Er pred. C. in propria Perſona ſua ven. & defer, - 
the ſame Term. vim & injur. quando, &c. & per. licentiam ad Bil, 3 
pred. interloquend. & ei conceditur, &c. Et ſupe 
hoc dies inde dat. eſt partibus pred. cor. Dom. Re 
apud. V. uſq; diem (the laſt Day of the Term) prox. poi 
ito codem Termino videlt. prefat. C. ad Bill. pre. 
interloquend. & tune ad reſpond. &c. Ad quem d. 
em cor. Dom. Reg. apud W. yen. pred. A. per Atto 
ſuum pred. Et pred. C. licet ad eund. diem ſolen. 
niter exact. non ven. nec aliquid, &c. ut ante. 
Nil dicit in Caſe Et pred. E. per B. C. Attorn. ſuum ven. & defend, 
per Attoin. vim. & injur. quando, &c. Et pred. 4. petit quo. 
| pred. E. ad narr. ſuam pred. reſpondeat ſuper qu 
| pred. E. habet diem Lune prox. poſt, &c. (I. e. U 7 
5 laſt Day of Term) ſibi dat. per Cur. Dom. Reg. hi 
ad reſpondend. &. Et idem E. ad eundem Diem ſo 
lempniter exact. non ven. nec idem Attorn. pred. f. 
pro ipſo E. aliquid inde dicit in barra five, &c. of 
quod pred. A. Dampna ſua verſus prefat. occ'1on'Þ 
premiſ. pred. ſuſtent. recuperare debear, ſed qui 4, 
Vide poſt. *” | 
In Treſpaſs, A. In Treſpaſs, ſay, occ'1one Tranſgr. pred. In Covenar! : 
fault, &c. occ'ione fraccon. Convencon. pred. In Aſſrult, ce. : 
c'ione Tranſgr. & Inſult. pred. In Afault and Impriſc 
ment, occione Tranſgr. Inſult. & Impriſonamem 
pred. 1z aſſumpſit, occ'ione non performacon. pro. 
miſſion. & aſſumpeon. pred. In Fjedtment with D.. 
mages, ſy, as in Caſe to indefenſ. Ideo Conſ. et fe 
quod pred. A. recuperet Ferm. ſuum adhue ventut.Þ x 
de & in Tentis. pred. cum pertin. ac Dampna ſua ce. p. 
c'tone Tranſgr. & Ejection. pred. verſus prefat. Def . 
recuperare debeat. Sed quia, &c. | _. 
Nil dicit fan: Et modo, &c. ut ſupra fn Debt. Sed quia Cur. did 4 
ther Term, in Dom. Reg. nunc hic incopn. exiſtit que Dampma ] Þ 
Caſe with a pred. A. B. occ'tone pred. in hac parte ſuſtinuit. Ide Þ n 
Writ of 1967}. precept. eſt vic' quod per ſacru. duodecim probor. © FT 
OD 1 legal Þ 


OT TM nn 9 — wy ac 
* * CY * * La, 


nis ſuis que ſuſtinuit tam occ'ione detenc'onis debi. 


Ok entring Judgments, &c. 


egal. hominum de Balliva ſua diligent. Inquir. que King's Bench. 
gampna pred. A. B. tam occone premiſ. quam pro NS 


2X11, & Cuſtag. ſuis per ipſum circa Se&, ſuam in hae 
Harte appoir. ſuſtinuit. Er Inquiſicon. quam inde ce- 
Si: Dom. Reg. apud . die — prox. prout (the 
Neturn) ſub ſigillo ſuo & ſigillis eor. per quor. ſaerum. 
c Inquiſiconem. ill. cepit mittat. una cum brevi Dom. 
eg. ei inde direct. idem dies dat. eſt eidem A. B. 


9 U id. &c. hy ; 


in Ejetment with Damages, ſay, Sed quia, &. 
Pec'ione Tranſgr. & Ejeccon. ſuſtinuit, Ideo, -&c. 
uod prefat. A. plenar. poſſeſſion. ſuam Termini ſui 
dhuc ventur. de & in Tentis. pred. eum pertin. fine 
gilac'one habere faciat & qualiter hoc brev. dict. 
Pom. Reg. fuerit execut. dict. Dom. Reg. apud VJ. 
die — prox. poſt — conſtare fac“. Precep. poſt eſt e- 
ham eidem Vic. quod per ſacru. 12 probor. & legal. 


| Hominum de Ballia, &ec. ut ante. Idem dies dat. ett 


Prefat. A. idem, &c. : 

If the Fudgment be with a Remittit Dampna, after 
Recuperare debeat, ſay ; Et ſuper hoc pred. A. gratis 
Sic in Cur. Remittit prefat. B. tam omnia hujuſ- 


Nodi Dampna Mi. & Cuſtag. que prefat. 4. in hac 


arte adjudicentur quam omn. Judic. & execucon. 
pro Dampnis Miſ. & Cuſtag. pred. acquiet. exilt'. Et 
Petit idem A. brev. Dom. Reg. Vic. Com. D. diri- 


end. de habere faciend. poſſeſſion. Termini ſui pred. 


ſahue ventur. de & in Tentis. pred. Et ei concedi- 
ir Retornabile cor. Dom. Reg. apud W. die, &c. 
dem dies dat. eſt prefat. A. ibid', &. 


Judgment by Cognovit Adtionem. 


T pred. A. per C. B. Attorn. ſuum ven. & Def. 
vim & injur. &c. Et dicit quod ipfe non po- 
zeſt dedicere Actionem pred. E. ſupradict. nec quin 
Ipſe debet eidem. E. pred. 101. 105. (if on a Bond ſay) 


bee quin ſeript. oblig. pred. ſit factu. ipſius 4. nec 


Quin ipſe debet eidem E. pred. 10 l. 10s. modo & 
Jorma prout pred. E. ſuperius verſus eum queritur, 


| Jico conf, eſt quod pred. E recuperet verſus prefat. A. 


Dcebitum ſuum pred. necnon (the Sum tax d) pro Damp- 


9 9 
10 


Writ of Iiquiry 


in Kjectmernt. 


Poſt. 
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80 
King*s Bench. 


Judic. Sign. ral, 
die Miſe: ico: d'. 


Judic. Sign. 


Miſciicordia, 


On Non ſum 
Intormatus. 


With Impar- 
lance. | 


per quo pred. B. dicit quod ipſe non eſt Inform. pi 


Ok entring Judgments, &e. 


ill. quam pro Miſ. & Cuſtag', &c. ex aſſenſu ſuo al. 
judicat. Et pred. A. in Miſericordia. _ 

The ſame by Adminiſtrators. Dicunt quod ipſi non po 
ſunt dedicere quin ſcript. obl. pred. fit fact. prefat. 6, 
nec quin ipſi detin. a prefat. E. pred. Cent. Libra 
modo & forma prout pred. H. ſuperius verſus eq 
quer. Ideo conf. eft, &c. Necnon pro Dampnis fu 
que ſuſtinuit, &. ex aſſenſu ſuo adjudicat. de Boni 
& Catallis que fuer. pred. G. tempore mortis ſue n 
Manibus ipſor. A. &. C. Adminiſtrand. fi tantum i 
Manibus ſuis habeant. Et fi tantum non habean 
tune Dampna pred. de Bonis & Catallis ipſor. A. & 
propr. levand'. Et 11dem 4. & C. in Miſericordia, & 

If the Defendant has pleaded Non eſt fac. and Iſu 
thereon, and after confeſſes the Action, then thus: A 
quem diem cor*, &. Ven. partes pred. per Attor,} 
ſuos pred. Et ſuper hoc pred. A. relicta verification! 
ſua pred. per ipſum ſuperius pretenſ. dic. quod ip“ 
non poteſt dedicere Action. pred. E. ſupradict. 10. 
quin ipſe debet, &c. ut ſupra. 8 


Judgment by Non ſam Informatus. 


E. T pred. B. per C. &e. Et. pred. 4. petit quiþ . 
| pred. B. ad Nar. ſuam pred. reſpondeat, &. u 


eundem B. de aliquo reſponſ. pro eodem B. eidenſÞ 7 
A. in Loquela pred. dand. nec aliquid inde dicit i, 

barr. ſive precluſionem A ctionis ipſius A. pred. pe , 
quod idem A. remanet, &c. Ideo cons', &c. deb 
ſuum pred. necnon 36s. 4d. &c. in hac parte g 


1 5 "= : . . 3 * 
their Entries, docquet em thus on a Sheet of Pajer i o- 
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A Inquiry of Damages. 


d. Tz Intrac'ones A. B. gen. un. Clicor, Edvardi Ventris King's Bench. 


"Z©rmig. Capital. Clerici Dom. Reg', &c. de Ter- 
of. Fino Sand. Trin. Anno Regni Dom. Georgii Secundi 
0, Func Regis Magn. Britan' &c. quarto. 

3 | 


Tas "8 

0 Pe von. fl. On Cul. in Tranſgr. int. A. B. ? 8388 
u. eg Qu. & P. E. B! 
1 3 WE 

1 Herel. fl, IL dicit in debo. pro 100 l. 

1 Sur obl. inter A. B. Ouer, 

In 185 — 

an PD. E. Def. Et pro 13 5. 4d. pro Damp. Rot. eodem 
J | 5 

. i And fo of the reſt. 


A Writof Inquiry of Damages. 


Eorgius Secundus, Sec. Vic D. Salutem. Cum A, 


| 
1 1 B. nuper in Cur nra cor. nob. apud W. per Billam 
| Fre brevi uro. impl itaſſet C. D. in Cuſtod. Mar. Mareſe. 
ye. cor. nob. exiſten. de eo quod ipſe primo die Fan. Anno. 

* Cart yore apud, and ſo on as in the Declarati- 
bn, only ſaying, [Anno Regni nri. for Anno Regni Re- 
3% Et inde producit ſect', &c. Taliterque in eadem Cur. 
„a. cor. nob. proceſs. fuit quod pred. A. Dampna ſua verſus 
5 Prefat. C. occ ione premiſe pred. Recuperare debeat. Sed quia 


Fur. noſtr. cor. nob. incogn. exiſtit que Dampna idem A. 
rc cone pred. ſuſtinuit Ideo tibi precipimus quod per Sacrum. 
Is frober. & legal. homin. de Ballia. tua diligent. inquir. 


; + I e Dampna, c. ant. Et inquiſic onem quam inde fece- 
1 vob. apud W. die Mart. (the Return) ſub ſigillo tuo & 
* Felis, c. Ceperis conſtare facias, Et habeas ibi tune 


dec breve. T. R. D. R. apud W. 6 die Novemb. Anno 
Gr Fegni nri. quarto. | 


tr? 


Ventris. 


Vahr 


7 


denfÞ 
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— 
. 
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| f Subpeena ad Teſtificand', on the Writ of 


4 N TY 5 
of : Inquiry 
ment! , 7. 


Eorgius Secundus, &c. (as in the Subpœna for 


„Iz AF Witneſſes) Quod omnibus aliis pretermiſſis & 
* 3 quacung; ceſſan. in propriis Perſonis vris. 
tis & quilibet veſt. fit cor. Vic. P. ad diem & lo- 

T G eum 
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AA 


The Entry and Continuance of the Juden [1 


| D quem Diem cor. Dom, Reg. apud N., 


Inquiſicon. cor. eo apud Caſtr. E. in Com. D. pred. 4 


Df a Writ of Inquiry. 


cum quos lator hujus brevis vob. in hac parte pref- 
erit ad Teſtificand. veritat. in quadam Materia Con. 
troverſie in Cur. nra. cor. nob. apud V. penden. int, 


| 
A. B. Quer. & C. D. Def. de plito (as it is) ex pate 
pred. A. (or C.) Et hoc nullatenus, &c. : 


Upon this make Tickets to be left with each Witneſ, 19 


See the Form ante. ; 
You muſt alſo give Notice to the Defendant, or his Att : 
ney, of your Intention to execute this Writ of Inquiry th; 


Mr. B. A. verſus 8 4s Tranſgr. ſuper Caſum. 


Sir, | N 
RAY take Notice of the Executing a Writ of Era 
ry in this Cauſe, on Thurſday the 3oth of this inis 

October, at Ten a Clock of the Forenoon of the ſame D 


at the Court. horſe at Weſtminſter, (if it be in Midck 
ſex and Term time) otherwiſe name the Time, the Tu 
and Sign of the Houſe, and where. | ; 


Oct. 16. 1730. Your Humble Servant, W. 


ED 8 5 . 
n "IE 8 ; I. Ne 
8 WES RS «ON ge ot 3: Cs ab ene Ve 
0 7 * Nl BL SF. OS; 


By 6 Mod. 40. a Writ of Inquiry can't be qua, 
till returned and filed, but before its Return it n, 
be ſuperſeded quia improvide emanavit, and after 
Returned, the Defendant may File it if the Plain, 
will not. Vide, 56. 250. and 6 Med. 43, 146. PT. 

1 Med. 2. Motion for a new Writ of Enquiry, , 
to ſtay the Filing of the former, becauſe of e 
ſive Damages; but deny'd, poſt. FE 


on the Roll, upon the Writ of Enquiry. | 


1 pred. A. B. per Attorn. ſuum pred'. Et VF 3 : 
videlt. T B. Mil. Vic. Com. D. pred. retorn. quad 


die Octobris Anno Regni Domini Georgii Sec'di nuf 
Regis Britan. quarto per Sacr. probor, & legal. , 
minum de Ballia ſua capt. per quam compert. eπα i 

= — 8 % 


WAY 


ttt r 
3 


ludgment ought to be entred on a Ne, until 


Ok Arreſting Judgments. 


uam in hac parte appoſit. ad 100 l. & pro Miſ. & 
Cuſtag. ill. ad Sex denar*. Ideo conf. eſt quod pred. 
A. recuperet verſus prefat. C. Dampn. pred. per In- 
quiſicon. pred. ſuperius compert. necnon 141. 19. 
6 d. Pro Miſ. & Cuſtag. ſuis per ipſ. circa ſect. ſuam 
in hac parte appoit. eidem 4. per Cur, dicti Domi- 
ni Regis nunc hic ad requiſicon. ſuam de Incro. ad- 
judicat. que quidem damn. in toto ſe atting. ad Et 


pred. C. in Mia | (or if in Treſpaſs, &c. Capiatur). 
Of Arreſting Judgment. 


N Y Courſe of the Court, after a Verdict, a Rule 
D muſt be given (which is out in four Days) be- 
fore the Plaintiff can enter his Judgmenr, or take our 
Execution, which Time is given to the Defendant 


to move in Arreſt of Judgment. | 
Z Tf the Cauſe be tried within the Term, the Rule. 
may be given the Day after, if the Paſtea be indors'd 
and mark'd, ut ſupra: But if at the Sittings after 
Term, or at the Aſſizes, it cannot be given till the 
hrſt Day of the next Term. | 


And Nite; No Counſel ought to move any Thing 


in Arreſt of Judgment, except the Roll whereon 
the Judgment is entred, or the Poſtea be in Court, 
that the Court may be ſatisfied that the Matter al- 


ledged is truly recited. | | 
"Tis a ſufficient Cauſe to arreſt Judgment, (when 

due Notice of the Trial was not given according to 

the Courſe of the Court) and ſo obtain a Rule for 


ga new Trial upon the old Pleadings. 


Py Pratt, Regiſter, 2 57. If the Poſtea is returnable in 


> Court the laſt Day of the Term, though the Defen- 
2 dant can't have four Days to ſpeak in Arreſt © 
judgment, yet Judgment may be given that Term, 
except the Defendant arreſts Judgment the Day of 
the Return. 


C 
1 


One may ſpeak in Arreſt of Judgment on a Nihil 


ait, after the Writ of Enquiry of Damages executed; 
or it is not a perfect Judgment before: Alſo no 


tO 


Vice ant. 


An 


* 


quod pred. A. B. ſuſtinuit Dampna occ'ione premiſſor. & h, Bench. 
pred. ultra Miſ. & Cuſtag. ſua per ipſum circa ſed. 
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King's Bench. 


NN 


35 A ter a Judgment by Confeſſion, or Nihil dicit, or | 


Ok Executions. 


two Rules have been given in the Office; for a De. 
fendant in this Caſe is preſumed to have made no 
Defence, and therefore much favoured. | 

For if one be Oztlawed in an Action brought on 
ſuch a judgment, the Reverſal of the Outlacvry is a 
Reverſal] of the Judgment alſo : But if one be Out. 
lawed on a Judgment had by a Verdict, or on a Ca. 
Sz. the Judgment muſt be firſt revers'd, or the Mo- 
ney paid, before the Oztlaqury can be revers'd. 

Note; In a Judgment to recover a Sum of Money, 


the Sum muſt be entred in Words, not in Figures, 


and no Judgment ought to be entred until the Coſt; 
be taxed, and the Judgment figned by the Secondary. 


Alſo, where a Verdict is for the Plaintiff, and the 


Plaintiff will not enter his Judgment thereon, the 
Defendant may enter it; (and ſo of Filing a Writ 
of Enquiry) ant. for if the Defendant might not 
enter ſuch a Judgment, he would be hindred from 


Pleading it in Bar to another Action for the ſame | 


Cauſe. 


Of Executions. 


after a Verdict at the Aſſizes entred, the Writs 

of Execution are made out, which are of thre: 

SOrts, viz. either againſt the Body, as a Ca. Sa. or 2. 

gainſt the Goods, as a EF. fa. or againſt the Lands, a: 
an Elegit. | ; 

And Note; If you once charge the Body in Execut!- 


on, you have no Remedy againſt the Goods of Þ 


Lands, except the Defendant eſcape voluntarily, c 
be privileg'd by Parliament. | 


A Capias ad Satisfac. in Debt. 


Eorgius Secundus, ©fc. Pr. tibi quod cabias C. P. 


re Ne e „ 


de, rc. (if there be an Alias dict. recite it,) SiisÞ 
dent. ſuerit in Ballia tua & eum Salvo Cuſtod. ita qui 
Habeas Corpus ejus cor nobis apud Mie ſint, die — ad ſatis 
faciend. A. B. de libris de Debo. (as in the Declar- 


tion) quas idem A. B. nuper in Cur. noſir. cor. nov. ce. 


{i 
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n 
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Of Executions. 


ui eidem A. B. in eadem Cur. noftr. cor. nob. adjudicat. 
ſuer. pro dampnis ſuis que ſuſtinuit tam occ tone deb. illins 
quam pro miſ. & cuſtag. ſuis per ipſ. circa Sect. ſuam in 
ea parte apfoit. unde pred. C. D. convict. eſt ſicut nobis 
conflat de Recordo. Et, habeas ibi tunc hoc Breve. T. 
R. D. R. apud W. die Anno regn. noſtr, 


guarto, : 


Ventris. 


Note; If your Action was by Way of Original, this 
muſt be returnable wbicung; | 

If it be in Caſe on Aſſumpſit, ſay, Tam occ lone non 
ter formac enis cujuſdam promiſſion. & aſſumpſ. eidem A. 
ter prefat. C. nuper fact. quam. Ec. If in Trefpaſs on 
the Caſe general ſay, Tam oc'cone cujuſdam Tranſer. 
ſuper Caf. eidem A. per prefat. C. nuper iat. quan, &. 
and the like, Mutat. Mutand. for other Actions. 


A Ca. Sa. for ſeveral Damages in Treſpaſs. 


NI Eorgius Secundus, Cc. Quod capias C. D. nuver de, 
c. & E. F. nuter de, &. Ad ſatisfaciend. A. B. 


' duos Solid. fro dam pnis ſuis que habuit oc cone capc'onis E 


abduc oni, Sex ovium ejuſdem A. etiam eoſdem C. U 
E. ad ſatisf. eidem A. de Sex libris que eidem A. in Cur. 
noſtr. cor. nob. apud W. adjudicat. fuer. pro. Miſ. & Cu- 


ſtag. ſuis cc cone. Tranſev. pred. eidem A. fer prefat. C. & 


E. Vi & Armis & contra pacem noſtr. apud G. in Com. 
ito illat. unde Convicti ſunt ſicut nobis conſtat de Recordo. 
It habeas, cc. | : . 


A Teſtatum Ca. Sa. i» Debt. 


( Forgius Secundus, Ec. Salutem. Cum Vice uro. 
J D. uber precepimus quod caperet C. D. Si invent, 
fuiſſet in Balliva ſua & eum ſalvo cuſtod. ita quod haberet 
Corp. ejus cor. nobis abud M. ad cert. diem jam preterit. ad 
ſatisf, A. B. de 2901. Cc. And after Recordo, add, Dictuſq; 
Vi: ur. D. ad die ill. nab. retorn. quod pred. C. non fuit 
vent. in Ballia ſun. Super quo ex parte pred. A. in Cur. 
arg. cor. nob. ſufficient. Teſtat. eft quod pred. C. Latit. & 
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1s enum recuperavit necnon de triginta ſolid. & offo denar. Kinr's euch. 
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King's Bench. 


Ok Erecutions. 


diſcur. in Cone tuo. Ideo tibi pr. quod capias eum ſt invent, 
fuerit in Ballia tua & eum ſalvo Cuſtod. ita quod Habeaz 
Corpus ejus cor. nobis apud W. die — prox poſt Ad ſatis- 


faciend. prefat. A, de Debo. & Dampnis pred. Et ha- 


beas, &c. 
A Ca. IF againſt the Bail in Debt. 


Eorgius Secundus, &c. Pr. tibi quod cabias C. D. 
ade, & c. Et E. F. de, &. Manucaptores G. A. Si 


invent. &c. ad ſatisfaciend, A. B. de 200 l. de Debo. necnen 


de 41. pro Dampnis ſuis, c. (ut ante for Debt) Und: 
idem G. Convici us eft ſicut nobis conſtat de Recordo. Et un— 


de in Cur. ura. cor. nob. apud W. conſiderat. eſt quod pred, 


H. hab. Execution. verſus frefat. C. & E. pro Debit. & 
Dampnis pred. juxta vim form. & effect. cujuſdam Recogn, 


per ipſos C. & E. in Cur. nra. cor. nob. fer prefat. G. cognit. ; 


Et habeas, &c, 


Note; There ought to be a Ca. Sa. againſt the 
Principal, and a Non eft invent. return'd and filed 


thereon, before the Suing this Writ againſt the Bail. 


A Ca. Sa. verſus the Plaintiff, for Coſt: 
upon a Nonſuit. 


Vod Capias A. B. Ec. ad ſatisf. D. E. juxta | 


form. Stat. in humoi. Caſu inde nuper edit, & 


proviſ. de 51. eidem D. pro Miſ. & Cuſtag. ſuis in Ac- 
cone quadam in Cur. nra. cor. nob. verſus ipſ. D. ad 
Sect. pred. A. de plito. (as the Caſe is) adjudicat. un- 


de idem A. poſtmodum Acc'onem ill. non fuit pro- g 


cut. Et habeas, &.. 


Note; If you make out a Ca. Sa. after a Fi. fa. bu | 
Med, then after the Words, Sicut. nob. conſt. de Recor- : 


do, add, Et unde in eadem Cur. nra. cor. nob. con- 
11d. eſt. Quod. pred. A. heat. Execucon. verſus pred 
D. de Deb, & Dampnis pred. Et habeas, &c. 


r. CUT wr ne 
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Fieri Facias; 


. | 

. A Ca. Sa. for an Adminiſtrator. 

— . : 

XZ A D ſatisf. A. B. Gen. Aiminiftrator omnium & ſin- 

AF gulor' Bon. & Catall. Jurium & Creditor. que 
fuer. C. B. nuper defun&. qui obiit inteſtat. de decem 
libris de Debo. neenon, &c. de Recordo. Et unde 
in eadem Cur. nra. Conſ. eſt quod pred. A. inde heat. 

D. = Execucon. ſuam. Et haheas, &c. : : 

S. A If for an Executor, ſay, A. B. G. Executori Teſti. & 

2 2B ult. volunt. C. B. defunct. de 10 l. &c. | 

de | 

N- 2 * | 

d. A Pi. Fa. 172 Debt. 

„ Eorgius Secundus, &c. Pr. tibi quod de Bonis 

. & Catallis. C. D. (and if on a Bond ſay, alias 
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Dict. as in the Obligation) in Ballia tua fieri Facias 


ne | 4 Cent. Libr, quas A. B. nuper in Cur. nra. cor. nob. 
c apud V. recuperavit verſus eum de Debo. necnon 
poit. unde Convict. eſt Sicut nob. conſtat de Recordo. 
Er denar. ill, heas. cor. nob. apud V. die —— prox. & 
Z poſt Quind. Paſ. ad reddend. prefat. A. de Debo. & 


zos. qui eidem A. nuper (vide the firſt Ca. Sa.) eo ap- 


Dampnis pred. Et habeas, &c. 

If in Cafe upon a Promiſe, Que ſuſtinuit tam oe cone 
non performacon. eujuſdam promiſſion. & aſſumpe'on 
eidem A. per prefat. C. nuper fact. quam pro mul. &c. 

tn Covenant ſay, Tam oc'con. fracconis. cujuſdam 
Convencon. int. prefat. C. & pred. A. nuper fact. 


quam pro miſ. &c. 


In Ejectment, Que ſuſtinuit occone. cujuſdam 


$ Tranſgr. & Ejeccon. firme prefat. A. per pred. C. Vi & 
Armis & contra pacem nra. apud E. in Com. tuo 


lat. 8 


If againſt an Adminiſtrator, Quod de bonis & catallis 


que fuer. C. D. defunct. tempore Mortis ſue in Mant- 


bus & Cuſtod. E. F. Adminiſtrat. omnium & fingulor. 
Bonor. & Catallor. jur. & Creditor. que fuer. pred. 
C. tempore Mortis ſue qui obiit inteft. &c. Exiften, 
in Ballia, tua Fieri fact. 100 l. quas 4. B. &c. unde 
convict. eſt ſieut. nob. eonſtat de Recordo ſi tantum 
42 manibus ſuis heat, & fi tant. in manibus ſuis non 
8 G 4 | heat 


King's Bench. 
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heat. tune Dampna pred. de Bonis & Catallis ipfhy; 
E. F. propr. Et denar. ill. heas. &c. | . 
If againſt an Executor ſay, Quod de Bonis & Catall. 
que fuer. 4. B. defunct. nuper dict. &c. tempore 
mortis ſue in Manibus & Cuſtod. C. D. Execut. Teſta 
menti & ult. volunt. pred. 4. in Ballia. tua Fieri 
fac. &c. 8 
If againſt the Plaintiff for Coſts to the Defendant, Quod 
de bonis & catallis. A. B. in Ballia. tua Fieri fac. 101, 
que C. D. juxta form. &c. proviſ. in Cur. nra. cor, 
nob. adjudicat. fuer. pro Miſ. & Cuſtag. ſuis circa 
Defenſion. ſu. in quadam ac'cone Tranſgr. ad ſed. 
pred. A. Er denar. ill. heas. cor. nob. apud die, 
&c. ad reddend. prefat. C. pro Miſ. & Cuſtag. ſui | 
pred. Et habeas, &c. | 


4 Teſtatum Fi. Fa. in Debt. 


Eorgius Secundus, &c. Cum Vic, nro. D. nuper | 
| precepimus, Quod de Bon. & Catall. C. D nn 
Ballia ſua Fieri fac. 1001. quas A. B. nuper in Cur, 
nra. cor. nob. apud W. recuperavi: verſus eum do 
Debo. necnon 20 8. que eidem A. nuper in eaden 
Cur, nra. cor. nob. adjudicat. fuer. &:c. to Recordo. E: 
Denar. ill. heret. cor. nob. apud V. &c. de Debo. & 
Dampnis pred. Dictuſque Vic. noſtr. D. ad diem ill. 
nob. retorn. quod. pred. C. nulla hab. Bona ſeu Catall. 
in Ballia ſua unde Denar. ill. Fieri fac. potuit ſuper 
quo ex parte pred. 4. in Cur. nra. cor. nob. ſuffie 
Teſtat. eſt. Quod pred. C. Bona & Catalla heat. ſuffi 
cien. in Ballia. tua unde Denar. pred. Fieri Fac, poſlis. 
Ideo tibi precipimus quod de Bonis & Catallis pred, 
C. in Ballia. tua Fieri Facias pred. 1001. de Deb. 
& 20s. pro damp. pred. Er denar. ill. heas. cor. nob. 
die, &c. ad reddend. prefat. A. B. de Debo, & Dam. 
pred. in forma pred. Et heas, ibi tune hoe bre. 
Teſte, Kc. | 
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. ; An Elegit. 
re | 
a- Eorgius Secundus, &c. Salutem. Cum 4. B. nu- 
ri per in Cur. nra. cor. nob. apud M. per Bill. fine 
evi nro. ac per judic. ejuſdem Cur, recuperavit 
od ferſus C. D. 100 l. de Debo. necnon 40 8. pro Damp- 
|, "Ms ſuis que ſuſt inuit (& c. ut ante 00 Recordo. Po- 
r. ffaque pred. 4. venit in Cur. nra. cor. nob. & Ele- 
ca gt ſibi Liberari omnia Bona & Caralla pred. C. preter 
A. Poves & Affros de Carruca ſua. Et ſimiliter Medietat. 
je,, enn. & ſingulor. Terrar. & 'Tentor. pred, C. in Ballia. 
vis | ha juxta form. Stat. inde nuper edit. & proviſ. quouſ- 


que Debit, & Dam. pred. plenar. inde levaverit. Ideo 
bi Pr. quod ola. Bona & Catalla pred. C. in Ballia 
Wa preter Boves, (&. 10 Ballia. tua) de quib. pred. 
— die — Anno rn1. nri. quarto quo die Judie. pred. 
edit. fuit vel unquam poſtea fuit ſeit. fine dilatione 
| Kberari fac. per raonabil. pretium & Extent. Te- 
gend. ſibi ut Bona & Caralla ſua propria Acetiam te- 
ur, bend Medietar. Terr. & Tenement. pred. ut liberum 
do temen. ſuum ſibi & aſſign. ſuis juxta form. Stat. 
en Þ F. quouſque Debit. & Dam. pred. inde le vaverit. 

Ft qualiter hoc bre. noſtr. fueris execut. nob. apud 
& die — Conſtare facias ſub ſigillo tuo & ſigillis eor. 
ill. K. quor. ſacru. Extent, & Apprecation, fecer. Et 
as, &c. | 


A 


ne. Fote, If you execute an Elegit, and file it, you are bavr d 
. fr, taking out any other Execution on that Fudgment after- 
Werds, unleſs Envicted. Vid. Stat. 32 H. 8. c. 5 

ed. See Lev. 92. Debt upon a Fudement after an Elegit, 
bo, part levyed on the Goods. 


bre. Elegit n Debt, for a Reſidue after a Fi. Fa. 


FY Eorgius Secundus, &c. A. B. (&c. ut ante to) 

{AI Recordo, Cumque ſuper inde per bre. nr. nu- 

| precepimns quod de Bonis & Catallis, &c. (Re- 
Au Mee avhole Writ and Return of the Fi. Fa.) Poſtea- 
12 pred, A. ven. &c. to edit. & proviſ. quouſque 20 l. 
. Debi. & Dampna pred. plenar. inde levabt cur. 

5 : LE 4 by * 
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Ning's Bench. 
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90 
King's Bench. 


liter, &c. 


quiſition.) Et quia jam dat. eſt nobis intelligi quoi . 


pred. prius extent. exiſtit in Ballia tua ſimiliter f 


Ok Executions. 


Ideo tibi precipimus quod omn. bona, (&c. ut ante 
to) nuper edit. & proviſ. Again, quouſque pred. 204 
reſid. Debit. & Damp. pred. inde levabit. Et qu“? 


An Elegit after an Elegit, upon Diſcovery 
more Lands. | 


Eorgius Secundus, &c, Cum A. B. nuper in Cu 

nra. cor. nob. apud J. (&c. as to the ferſt, . 
quouſque, Deb. & Dam. pred. inde levaveris. Et qui 
liter Precept. noſtr. fores execut. nobis apud W. ci 
&c. conſtare Fac. tu que ad Diem il. nobis Retor 
quandam Inquiſicon. cor. te apud Caſtr. E. (tali dc 
uit. preterit, per Sacr. duodecim, &c. Capt. pa 
quam compert. exiſtit quod pred. C. fuit ſeiſit. in H 
minico ſuo ut de feodo tempore Recuperacon. Da 
pred. de Manerio de (&c. reciting the Return of the WM 


pred. C. tempore Judieii pred. reddit. & potca hi, 
& modo habet diverſa alia Maneria Terras & Ter:W7 
menta ultra ea que in Retorn. pre ſpecificat. Menc 
nantur quor. quidem Manerior. Terrar. & Tents - 
alior. Medietat. in Execuc'one pro citiori Recupen b 
tione Debi. pred. habere quoque debet. Unde ide, 
A. nobis humillime ſupplicavit quod juxta Juris ei . 
gentiam ill. Extent. ita here. queat. Tibi igitur pr 

cipimus quod tam aliam Medietar. omnium alia 3 

Manerior. 'Terrar. & Tentor. ipſius C. quam 114 

quor. Medietas in Execuc'one pro Soluc one Det. 


preſentia prefar. C. adinde premuniend. fi intereli 
voluerit prefat. A. liberari. Fac. per raonabl. pretiur 
& Eient. tenend. eidem. A. & aſſign. ſuis ut libe 
Tent'um ſuum quouſq; pred. Cent. libr. plen, fuer 
levar. Et de eo quod deinde feceris nob. apud] 
die — ſub ſigillo tuo & ſigillis eor. per quor. act 
Extent, & Appretiacon ill. feceris mittas una cum bi 
Di T. R. B. N 88 


3 Of Executions. 91 
ite, ü 3 | King's Bench. 
yl A Writ of Poſſeſſion, or Execution in Ejectment. N 
F Eorgius Secundus, Cc. Salutem. Cum A. B. nu per 


. in Cur. ura. cor. nob. apud Weſtm. per Bill. ſine brevi 
il ac per Fudic. ejuſdem Cur. recuperavit verſus C. D. 


Min. ſuum adbuc ventur. de E in tribus Meſſuagiis 24 ; | | 

Wis Terre, (Ec. as in the Judgment) cum pertin” ſituate. 1 
| (ht ib.) que quidem E. F. Tertio Die —— Anno, Ec. . 
WES... A. Dimiſit ad Termin. Annov. qui nondum preteriit, g 


„ K. 2 (tali die) uſque finem & Termin. Septem Annor. ex 
que Wc prox & Sequen. & plenar. complend. & finiend. virtute | 4 
au , quidem dimiſſionis idem A. in pred. 3 meſſuag. &fce 
a pertine intravit & fuit inde poſſionat. quouſque pred. C. 
ce een [cilt. eodem 3 die, &c. Anno, &fc. pred. Vi & Armis 
e pred. tribus Melſ. &c. cum pertin. in & ſuper poſſeſſion. 
Vp ed. A. inde intravit & iꝑſ. A. a Firma ſua pred. termino 
DOES, pred. nondum finito ejecit expulit & amovit. Ideo tibi 
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e Us Ulpecipin:us quod prefat. A. poſſeſſion. ſuam Termini ſui pred. | 4. 
que c vertur. de & in pred. 3 Meſſuagiis & 24 Acris | *4 
hut erre cum pertin. &. Habere facias. Et qualiter hoc breve © | 774 
Sum fueris execut. nobis apud W. die, &fc, con ſtare face 14 
10 EF: eas. ibi tunc, &c. 4 
di Thus have you ſeen the Courſe of Proceedings in + 
peu bis Court, where the Suit is by way of Bi or Lati- —_ 
cer t. Let me next add a few directions touching Suits 3 
ei pere, by way of original Wriz. | | "7 
. | | | | * 
iu Of Proceedings in this Court by Original. 1 | 
div | | 
er EF Hough Proceedings by Original are little uſed 
4 


rol: in this Court, as being more liable to Error, 
tiunßz ind Attornies being better skill'd in the Method by 
liber Sil, ce. Yet in ſome Caſes, as in an Ejectment. 
ner E that Practice is neceſſary to be underſtood: And 
here 1s this Advantage, that a Writ of Error upon 


* 
* 


n 


acre Judgment in Ejectment, by Original, cannot be / 
n e brought, or at leaſt is nor Returnable, but when the i 


Farliament is fitting, which is of great Uſe for the 
Peedy getting into Poſſeſſion. | 

And Note; Proceedings in this Court by Original, 
Pre the ſame in Effect with thoſe of the Commos 
Flas; only ir does not meddle here in Actions of 
F Dees, 
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Proiredinrs to 
obtaining your Original is thus: 


Vide Poſtea 


Hit. Ejectment. your Precipe ſay, De plito. quare Vi & Armis quati 

Meſſuagia, cum pertin. in F. que B. F. (i. e. the Lt 
ef the Plaintiff, and the Perſon aubo has the Title in li 
prefat. A. Dimiſit ad. Termin. qui nondum pre! 
riit, intravit & ipſum a firma ſua pred: eject 
alia, & c. 


Ok Proceedings by Oꝛig ina. 


King's Bench, Debt, Detinue, Covenant, or Account, though 1t does | 1 
all other Perſonal Actions; whereas the Common Pl 


in their Proceedings by Original, do take in all nuf 
ner of Actions whatſoever, And in both Courts u! 
made uſe of for two Ends or Purpoſes, viz. eicher“ 
arreſt the Party, or ſuc him to the Outlaaury. 1 
If you would proceed to the Arreſt, the Manne: $f 


Firft, If your Action be Treſpaſs, and laid in Ly ga 
you muſt draw a Precipe in this Form: LY 


London. ſſ. G A. B. (the Plaintiff) fer, Cc. 
fone, &c. C. D. nuper de (inſerting t 
Place and Addition of the Defendant's Degree: 
Occupation, according to the Statute of 1 Hen. 5 
or elſe it will be Error) ad reſpondend. preſat. A 
de plito. quare vi EP armis Clauſum & Donum ii 
apud parochiam beate Marie de Arcubus in War: 
Cheap fregit & alia Enormia ei intulit ad grave Din 
?pſurs A. & contra Pacem noſtram, ec. = 
Orig. Ret. in Banco Reg. in Octab. Sci. Hi 
(or quinden. Paſch. &c. ) ubicunque, Ec, 

E. S. Attorn. Quer. | 


But if the Action be laid in Midaleſex, then dn 
it thus: | 


Midd. ſſ. Q A. B. fecerit te ſecur. tunc pon. Ec, C.! 
| nuper de Iſlington in Com” tuo Armigen 
plito. quare vi & armis Clauſ. ipſius A. apud C. ju: 
Et alia enormia, &c. as before. 


If it be Aſſauli and Battery ſay, De plito. quare . 
Amis in ipſum A. apud B. inſultum fecit & ii 
Verberavit gulneratit, & maletractavit ita quod de ci 
ejus deſperabatur. Et alia, Sc. 


if your Original is to be Ejectione Firme, Te 


9 Ok Proceedings by Daiginal. 


þ ” the moſt uſua! Original in this Court is for Actions of 
1/%/, i pon the Caſe, which- ought to contain the whole 
ration after this manner: 


"3&7. /. OI 4. B. fec. &c. tune pon. &e. C. D. nu- 
W. 8 per de F. in Com. tuo Inholder de plito. 
gare cum idem 4. (talibus Die Anno & Loco) ad 
Jeiales inſtantiam & requiſitionem predict. C. bar- 
raſſet & vendidiſſet prefat. C. viginti virgat. 
relice Yards) Panni lanei lati (Anglice Broad Cloth) 
bad Ratam & Prec. decem & quinque Solidor. pro qua- 
Pet virgat. inde Acetiam alias viginti virgat. al. 
bai laneci lati ad ratam & pretium decem ſolidor. 
gualibet virgat. inde predict. C. Poſtea ſeil. (eodem 
e Anno & Loco ſupradiCt.) in Com. pred. in Conſie- 
on' inde ſuper ſe aſſump. & eidem A. ad tune & 
(. fidel. promiſit quod ipſe prefat. C. pred. dena- 
r. ſummas proinde in toto ſe attingen. ad viginti & 
inque Libras legalis Monet. Britannie eidem 4. 
er Diem Maritag. aut Horam mortis ipſius C. (qui 
Has acciderit) bene & fideliter ſolvere & conten- 
Ve ſrellet. Cumque etiam pred. C. Poſtea Scil. Die 


Anno & Loco ſupradictis in Com. pred. indebitat. 
Milet. prefat. A. in aliis viginti & quinque Libris le- 
i Monete Brit. pro aliis quadraginta virgat. Panni 
Pei lati per ipſum 4. prefat. C. ante tempus illud 
Wnt. & deliberat. pred. C. in conſideracon' inde ad 
e & ibem. ſuper ſe aſſump. & eidem 4. fidelit. pro- 
it quod ipſe prefat. C. predict. 25 libras ult. men- 
Hat. cidem A. ſimiliter ad vel ſuper diem Maritagii 
WF: hor. Mortis pred. C. qui prius acciderit bene & 
Peliter ſolvere & contentare vellet. Et idem A. in 
No dicit quod pred. C. Poſtea Scilt. talibus Die 
pro & Loco ſupractictis in Com. pred. cuidam 


Jumpeones. ſuas predict. minime curans ſed ma- 
Pinans & fraudulenter intendens eundem A. in 


„ 
Ll 


45 


labil 


17 ingen ad quinquaginta libras legalis Mon' Brit. 
„em 4. nondum ſolvit vel aliqualiter proinde 
Per entavit ſed ad hoe faciend. pred. C. (licet per 
em 4, ſepius xequiſit') penitus recuſavit, S 

adhus 


H. maritat. fuit predict. tamen C. promiſſiones & 
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Rings Bench. 
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King's Bench. 


* 


the Damages are laid above 40 J. do pay a Fine - 


Fines, 


Capias. 


Ok Pꝛoceedings by Daiginal, 
adhuc recuſat ad Dampnum ipſius 4. centu' lib 
ut dicit. 1 
Orig. ret' i» Banco Reg. (Quinden. Pics 

Octab' Hillarii, &c.) ubicunq; &c. | 
W. F Attorn. Quer. 


Note; All Originals in Treſpaſs on the Caſe, wi: | A 


the King, which the Curſitor takes, viz. 1 
| J. . * 

From 40 J. to 100 Marks —— —— 0 0 
From 100 Marks to 100Jl.ö —— ð— o 10 
From 1001. to 200 Marks —— — o 1, FX 
From 200 Marks to zoo Marks — o 16 FE 
From 300 Marks to 2001. 1 oo 8 
And ſo for every 100 Marks more you pay © o LY, 
And for every 100 4. more — 10 © 4 
The Original is the Foundation of the Catia, 
all the ſubſequent Proceſs, the Return where! 


uſually the Teſte of the Capias, except it be retur: 
on the Eſſojen Day of any Term, and then the 
mult be Teſte the firſt Day of the Term. | 

But commonly the Capias is firſt taken out bl 
the Original, both here and in C. B. by leaving 
Precipe with the Filizer, who makes you out a (i 
thereupon, and afrerwards he carries your Preci! 
the Curſitor, who makes him an Original thereup! 
and the Filizer, after it 1s return'd, files it with! 
Cuſtos Brevium. 

And there ſeems to be a reaſonable Excuſe fr 
doing, becauſe in the Vacation, publick Seals are! 
ſo frequent as Occaſion may require. And tho! 
the Court of Chancery is always open, ſo that a 
vate Seal may be had on any Emergency, yet ei 
Cauſe is not weighty enough to bear that extra: 
nary Charge, and therefore the ſaid. Uſage hash 
allow'd. 
But if you would gain a Term in your Proct: 
ings, you mult carry your Precept to the Curſi 
that County, where you intend to try the Cat 
within the firſt Week of the Term, and he will n. 
you an Original thereupon, returnable the firſt! 


do 


1 


Ok Proceedings by Oꝛiginal. 95 


libel urn of the next preceding Term: But you muſt. take Ring, Bench. 
«6,6 4 
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ecial Care that your Cauſe of Action did ariſe ſo i ; 
pal Mong before, that the Original may not bear Date be- | g 
re the Cauſe of Action. | | U | 
hen you have your Original under Seal from the : 4 
Furſttor, you way ger the Sheriff of the County where f 
wh Fou lay your Action (if he be near you) to return a wy 
ine Ni upon it; but if he be remote from you, you ill 
ay do it yourſelf thus: i 1 
Pleg. de Prof. Johes Doe. Ricus Roe. 1. 
" Infranominat. J. B. nihil habet in Ballia. mea per | I | 

— quod Attachiari poteſt. | 

13 3 W. E. Arm. Vic. 5 | 
- Nite; The Return of the Capias muſt be 15 Days at Retwn. 1 
46 Þ Jealt after the Return of the Original, and to it muſt bo 
„be in every other Writ, as well tothe Outlawry as to 1 
the Arreſt, except in the Return of Craft. Animar. in 0 
451 very Michaelmas Term, by the Stat. of 17 Car. 1. c. 6. 1 
re ED vere the Statute 13 Car. 2. Co 2. 3 | 
_ And if the Defendant can't be taken where the | 
> (ion is laid, but lives or reſides in ſome other County, | 
hen upon a Non eft Inventus return'd on the Capias, k 
tiredcd ro the Sheriff of the County where your ö 
193 ion was laid, the Filizer thereof will make you a | 1 
e ef atum Capias into any other County; and if the 14 
i Defendant doth appear thereon, then the Plaintiffs „ „ | 4 
15 aſt draw his Declaration, for which he PH. 48 
eu rorney muſt „101 | 77 
cir! fakes of his Client 8 d. per Sheet, and deliver a Copy 7 4 
thereof to the Defendant's Attorney, for which he | 448 
fe eceives 4d. per Sheet; and the ſame Term he de- Im 
are WE ares, (after Rules given with the Secondary, ut ſupra ) I! 
tha de muſt call upon the Defendant's Attorney for a Plea, 1 
ta then draw up his Replication thereto, (if the Ii 
tei Defendant pleads Specially, otherwiſe if a general Ci 
A 3 flue.) And it being by Original, makes up the Pa- 61 
a e fer- Book himſelf ; and whether Iſſue or Demurrer, kf 

elivers a Copy of it to the Defendant's Attor- | 
rot, and takes for it 4 d. per Sheet. 5 | 1 
e Bur if it be an Iſſue, gives Notice of Trial, as in | ki 
Cu ions by Bill, and then figns his Verire, Diftr. Jur. Will 
il oF Sefa with the fame Filizer, and Seals his Re- "gt 
c 6 Mord of Niſi prius with the Cuſtos Brevinm, unleſs the | ' 


oon be laid in Middleſex ; tor then he muſt Seal 
N the 
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Niyg', Bench. 


Trial. 


Stat. 13 Car. 2. 


Df Pꝛoceedings by Diiginal, 


the ſame with the Chief Juſtice of this Court, am 
fa Summon his Witneſſes, draw his Brewats, and“ 


proceed to Trial as before is directed, 


3 


When the Trial is over, the Plaintiff's Attorney | 


in caſe the Verdict be for his Client, muſt ſome ? 
time before the Day in Bank (which is always tte? 
Eſſoign- Day of the ſubſequent Term, if the Cauſe 7 
tryed at any County Aſſizes) bring his Iſſue to be 


entred upon the ſaid Filizer's Rolls. 


But if the Trial be in London or Middleſex, ther N 
he muſt enter it ſome time before the next Eſſoig. 


Day after the Sitting, at which the Caule vn 
Sed. 

And Note; By the Statute of 13 Car. 2. c. 2. In th 
faid Writs of Venire fac. Diftringas Fur. or any other 
ſued our after Iflue joined, to be tried by a Jury, 
and after Judgments obtain'd in Actions of Debt, « 
other Perſonal Actions, as alſo in Actions of Eject, 
firme by Original Writ, there ſhall not need þ; 
15 Days between the Teſte and Return of ſuch Wri 
or of any Writ of Habeas Corpus Fur. Fieri Fac 
Cap. ad Satisfar, and the Want thereof ſhall be n 
Error. Th 

But out of this Act are excepted all Ca. Sa. in or 
der to make any Bail liable, or where any Exigen 
after Judgment is to be awarded. 

After the Plaintiff 's Attorney has entred his If 
as aforeſaid, he muſt give Rules, and ſign his Jud; 
ment with the Secondary, and then enter up his ſud; 
ment on the Fi/;zer's Iſſue-Roll, make out his Wrn: 
of Execution, and take the like Fees of his Clien 
for the ſame, as is uſual, where the Action is com. 
menced by Bill. | 


-Of Proceedings to the Outlawry. 


Next we ſhall ſhew you the Manner of Proceeding is ii 
Court to the Outlawry by Original. 


Ft ſt, draw your Precipe as before, and carry it“ 
1 the Curſi tor, who will make you an Origin 
thereupon, for which you pay one Shilling, if it! 
Treſpaſs or Aſſault ; but if it be in an Action on 
Caſe, or where the Precije is long, you pay 2 

1 Cora 


Ok Proteedings to the Dutlaiwyy. 


* cording to the Length: Alſo if the Sum demanded Rn Bench. 


and? ; | 
| de Finable, you pay according to the foregoing NUN 
or | Rates, ante. 

on | f. : N:; &i 
me And Note the foregoing Directions, as to your 

e proceeding therein; only as to your gaining Time, 


TY L ö obſerve that you begin not in Hillary Term to ſue to 
ll 8 the Outlaqwry, for then (though the Action be laid in 
London, yet) the Defendant will not be Outlawed in 


be! leſs than four Terms, by reaſon of the Shortneſs of 


e Eaſter Vacation. But if you begin in any other 
EK Term, he will be outlaw'd in three Terms, provided 
your Original be returnable the firſt Return of the 
Term. | | | . 
When you have your Original, carry it to the Fi- 
lier of the County or City where the Action is laid, 
who will make you a Capias, Alias and Fluries 
© thereupon, or for Expedition you may make them 
| your ſelf, each of which muſt have 15 Days between 
the Date and the Return, and are return'd Non eſt 


N 


and are of this Form: 


= 
he 


 Georgius Secundus, &c. Vic Lond. Salutem. Precipi- 
mus vobis quod capiatis A. B. nuper de, &. (as in the 
Original) ſe invent. fuerit in Balliva veſtra & eum ſaluo 
Ie Cuftodiati ita quod habeatis Corpus ejus cor. Nob. a Die 
[ud Paſch. in, &. (the Return) ubicunq; tunc fuerimus in 

Augl. ad reſpondend. C. D. de plito. Tranſov. ſuper Caſum 
rn © habeatis ibi hoc breve. Teſte R. D. R. 23 die Octobris 
ien Anno Regni nri. quarto. | 
com I G. P. Attorn. 


Georgius Secundus, &c. Pr. vobis ficut alias preceperi- 
mus quod capiatis c. as the Capias, only obſerving 
bs a in the Tefte and Return, as before di- 
rected. | | 

A Pluries is the ſame, only ſaying Pluries inſtead of 
Alias, and obſerving the Difference in the Teſte and 
un turn, as aforeſaid, 
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dvoentus of Courſe, and filed with the Cuſtos Brevium, 


4 Capias 18 
Caſe. 


Alias Capins. 


Plar. Capi as. 


y * 
ere ——— —— — » - 2 
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Rirvg's Bench. | 


1 An Exigent thereupon. 


Ex gent. Eorgius Secundus, &c. Vic. Lond. Salutem. p. 
| Eo vobis quod exigi faciatis 4. B. nuper de — i 
Com. — Gen. de Huſt. in Huſt. quouſq; ſecundunf 
Legem & Conſuet. hujus partis Regni nri. Britani:Þ 
vocat. Angl. utlagetur ſi non comperuerit. Et fi con; 
peruerit tune eum capiatis & ſalvo Cuſtod. faciat, I: 
quod heatis. Corpus ejus cora. nob. (in ſuch a Rem 
ubicunq; tune fuerimus in Angl. ad reſpond. C. D., 
placito quare cum idem C. ( ſuch a Day, Year, andi 
ſuch a Place) ad Special. Inftanc. & RequilitionerÞ 
pred. A. Barganizaſſet, &. (as the Declaration to) 
Dampn. ipſius C. centum librar. ut dieit. Et unde 
_ ipfi nobis Mand. a die (the Return) ult. preterit. quoi 
pred. A. non fuit invent. in Ballia. veftra & habe 
ibi hoc breve. 'Tefte, &c. | | 
S. P. Aum 
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A Proclamation 10 the Connty where i 
Defendant lives. 


Proclamation, Eorgins Secundus, &c. Vic. D. Salutem. Cun 
(GC Vicecomitibus noſtris London nuper precepimi 
quod Exigi facerent A. B. nuper de — in Com. ti 
Generoſ. de Huſt. in Huſt. quouſq; ſecundum Legeml 
Conſuet. hujus partis *Regni nri. Brit. Vocat. Anz 
utlagetur (reciting the Exigent and the Declaration ut ai 
#0) ut dicit. Ideo tibi preeipimus quod per Stati 
de Anno Regni Domine Eliz. nuper Regine Ar] 
triceſimo primo inde proviſ. proclamari fac. pre 
A. B. tribus ſeparalibus diebus ſecundum forma, 
Statuti illius Unde una Proclamation. predictar. f, 
ad vel prope maximum uſuale oſtium Ecclefie Part 

chialis ubi eſt inhabitans, quod ſe reddat prefat. | 
cecomitibus nrs. Lond. Ita quod habeant Corpus cir 
nob. ad prefat. Termin. ad reſpondend. prefat. C. R 
de predicto placito. Et habeas ibi hoe breye, Te 
&c. (at the Exigent) 
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1 
3 3 | | = Rivg's Bench. 
As Proclamation 7» London, from whence — No 
N the Capias, &c. do iſſue. ö 
1 c | 7 
un ge Eorgins Secundus, &c. Vicecomitibus Lond. Sa- il 
WA + lutem Cum vobis per breve nr. nuper precepi- "jt 
o mus quod Exigi faceretis A. B. nuper de, &c. de Huſt. 1 
ein Huſt, quouſq; (reciting the Original, Sc. as in the Exi- i 
m gent before) Ideo vobis, &“. (as before to) quod ſe reddat 'Þ 
„ vobis Ita quod habeatis Corpus, &c, (as before) Et | 
i heatis. ibi hoc breye. Teſte, &c. = F 
ner To | 
„ Note; The Alias Capias bears Tefte from the Return 1 
of the Capzas, and the Pluries from the Return of the 1 
Alias, and the Exigent and Proclamation (which are both \FY 
of one Return and Teſte) from the Return of the Pluries. 4 
When you have made your Exigent and Proclamation, 33 
tim ut ſupra, wow carry them to the reſpective Sheriffs, 1 
and call for their Returns at the time when return- F 
oh able, and for the Return of the Exigent, you pay 44. 4:6 
WE” a Name, but the Return of the Proclamation is 15. by 'q 
the Stat. of 31 Elix. c. 3. Alſo the Exigentor (which FM 
in this Court is the Filizer) hath 64. for the Procla- ..= 
cu mation by the Statute 6 H. 8. . 4. 14 
m. u Note; If the Exigent be againſt ſeveral Defendants 9 
eme living in ſeveral Counties, a ſeveral Proclamation 74 
An mult iſſue to the reſpective Sheriffs of each County: 1TH 
t an: Allo there muſt be five County-Court Days between Ce: 
tatu tbe Teſte and the Return of the Exigent, (which County Fi 
Are Courts are held but once in three Weeks) if your it 
preſu Action be laid in the Country, and five Huſtings if it Ih 
rm be laid in London. ä 4 
r. eo that if there be not County-Court Days enough 1 
par in the County, or Huſtings in London, (as it may | | 
at. V ömetimes happen) you muſt ſue out another Writ, 4 
us c called an Allocatus, which muſt bear Teſte with the | _ 
C. Return of your former Exigent, and be returnable the | 10 
ret next Return after the fifth County-Court Day or | 1 
| Hyfings. To get which, carry your Exigent io the 14 
Filizer, and he will make the AAocatus thereupon ; or 
for Expedition you may make it your ſelf, thus, if 


; in Middſeſex, e 


H 2 Georgius 


100 Ok Pꝛoceedings to the Dutlawzy. 


einz's Bench. Georgius, &c, Vic“ Middleſex Salutem. Precipimu, 
bk tibi quod allocatis illis quatuor Com. ad quos A. B. nuper de, | 
Hllocarus inthe Fc. in Com. tuo Generoſus exactus fuit & non compernit | 
Country. prout tuipſe nob' in (ſuch a Return) ut. preterit. Mand' | 
ipſum A. B. ad prox Com. tuum ulterius exigi facias quouſy, | 
ſecundum, &c. (as in the Exigent) ad dampn ipſins C. 
cent. library. ut dicit. Et habeas ibi hoc breve. Teſte (the 
Return of the Exigent, if that was returnable within | 
the Term; if not, the quarto die poſt.) 

Bur if the Exigent be in London, then the Allocati 

muſt be to the Sheriffs of London thus : 


In Londor. Georgius, &c. Vicecomitibus Lond. Salutem. Preciji- 
| | mus vobis quod allocatis illis quatuor Huſt ad quos A. B. n. 
per de Exactus fuit & non comperuit prout vos ipſi u. 
bis in (ſuch a Return) ut. preterit. Mand'. Ipſum A. B. 
ad frox Huſt” veſtru. London ulterius exigi faciatis qui 
uſq; Ec. (as the Exigent, to) ut dicit. Et habeatis, &. 


Note; You muſt carefully examine all the ſeveril 
Proceſſes to the Outlawry with the Original, that there Þ 
be not any Variance in the Names, Additions, Sum, 
Sec. ſo that each of them may Warrant the other 
And you ought alſo to file a Warrant of Attorneg 
for the Plaintiff, the ame Term you ſue your Ex. 
gent and Proclamation, thereby to prevent Error ni 
the Proceeding, and ſave your ſelf from the Pen 
ty for not filing Warrants of Attorney. 

Your Exigent and Proclamation being returned, you 
muſt file your Proclamation with the Cuſtos Brexiun, We 
and carry the Exigent to the Filazer of the prope'Þ 
County, who will file it; or you may file it you . 
ſelf with the Cuſtos Breviam, and get a Certificate“ 
from him of the filing thereof; which when you brin:Þ | | 
to the Filizer, he will make you one or more Capi, 
Utlagatum into any County you deſire, where 5 
can diſcover the Defendant or any of his real or per 
ſonal Eſtate ro be: And (if your Caſe require it) iu _ 7 
to ſeveral Counties at once. . 

And Note; The Writ of Capias Utlagatum is twolol% ft © 
viz. one general, to take the Body of the DefendaiÞ 5 
only; and the other Special, againſt his Body, Lap 
and Goods And if you think the Filizer may deb 
you in making theſe Writs, you may make them you  - 
ſelf, and carry them afterwards to be ſign'd by 9 3 
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=y 


you | eorumdum. Et ea que per [nquiſitionem illam inveneris in 
vim Manus noſtras Capias &® ſalvo cu ſtodiri facias. Ita quod 
opet de vero Valore & exitibus eorund. nobis reſpondeas. . Et illi- 
you fes ſextentis & appreciatis quid inde feceris ſciri facias no- 
ca] bis (fuch a Return) wbicung ; tunc fuerimus in Angl. di- 
brine ſcincte & aperte ſub ſigillo tuo & ſigillis eor per quor ſacr 
api Extentum & appreciationem ita feceris; Ac pro eo quod i- 
poi dem A. B. fie utlagatus latitat & diſcurrit in Com. tuo in 
r per vi. contemptum & Corone nre. prejudicium ut accepimus. 
t) i 7ibi precipimus quod pred. A. B. ubicunque in Ballia. tua 
bam infra Libertatem quam extra invenire contigerit capias 
ofold © eum ſalvo Cuſtodias ita quod Habeas Corpus ejus cor. no- 
dan Li ad prefat Terminum ubicung; tunc fuerimus in Angl. 
Lard ad faciend. & recipiend. quod Curia noſtra cor nobis con- 
del fderaverit in bac parte, Et babeas ibi hoc breve Teſte, Cc, 
n youune Z 
7 5 H 3 Note 
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A General Capias Utlagatum is thus 


Eorgius Secundus, & c. Vicecomitibus Lond. Sa- 
lutem. Pr. vobis quod non omittatis propter a- 
liquam Libertatem Com. Civitatis veſtr. quin capiatis 
4. B. nuper de, &c. Utlagat. in London, die (the 
quinto exact.) ult. preterit. ad ſeam C. D. de placito 


Tranſgr. ſuper Caſum ſi invent. fuerit in Balliva ve- 


ſtra & eum ſalvo Cuſtodiatis. Ita quod habeatis Cor- 


pus ejus cor' nobis die (the Return) ubicunq; tune fu- 
erimus in Angl. ad faciend. & recipiend. quod Curia 


1 


breve. Teſte, &c. 


noſtra conſidera v. in hac parte, Et habeatis ibi hoc 


G. P. Attorn. 
A Special Capias Utlagatum. 


Eorgius Secundus, Ef. Vic. Wilts Salutem. Pr. 


fer ſacr. probor. & legal hominum de eodem Com. tuo 
 diligentey inquiras que Bona & Catalla Terras & Tene- 


nent A. B. nuper de, &. habet ſeu habuit die (the quinto 


exact.) quo die pred. A. B. utlagat. fuit in Lond. ad Se. 


| C. D. de placito Tranſ. ſuper Caſum prout Vic. nri. Lond. no- 
- Gi apud Weſtm. ad cert. diem jam preterit. Mand. Et illa per 


eor. Sacy. extendi & appreciari fac. juxta verum valorem 


11 a 
a a ; oe % Special Capias 
bi quod non omit. propter aliqu. lib. Com. tui quin rp EY 
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King's Bench. 


General. Cap. 
Utlagat. 
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King's Bench 


Waived. 


Superſedeas. 


Ot Proceedings to the Outlaw: 


Note; A Woman who is ſued to the Outlawry, in? 
WNYVY ſtead of Utlag. fuit. in L. &c. ſay Waviat. fuit in Low | 
don, &c. for Women can't properly be ſaid ro be 


Outlaw'd, becauſe not ſworn in Leets, c. 


Of appearing upon the Exigent by Super | 


ſedeas. 


the Action be 100 J. or upwards: but is only to enter 


an Appearance by Attorney with the Filizer ; and] 


the Plaintiff 's Attorney muſt declare againſt him i; 
by Original, inJthis manner: | | 


London. fl. A. B. nuper de, Efc. (as in the Original 


Liieratim) attachiat. fuit ad reſfondend. C. D. de plac 


Trarſer. ſuper Caſum, Ec. Et unde idem C. per G. P. An. 
ſuum querit. quare cum idem C. (ſuch a Day, Year, 
and Place) ad Speciales Inſtantiam, &c. (vide ant: 
the Original) predict. ſeparal. denarior. ſummas in toto |: 
attingin. ad quinquaginta Libras predicto C. nondum ſolvi 
vel aliqualit. preinde contentavit ſed ad hoc faciend prei 
A. licet ſepins requiſit. penitus recuſavit & adhuc recuſat. 
unde idem C. dicit quod ipſe deteviorat. eſt, & dampnun 
babet ad valenc. centum librar', Et inde producit ſectam, &. 


J. Doe, 


G. P. pro Quer- 1 
H. D. pro Def. g Fleg 1 888 R * 


When the Plaintiff 's Attorney has declared, be 
makes a Copy of the Declaration (as in C. B.) for the 
Defendant's Attorney, who pays him 44. per Sheet 
for it; as alſo for the Iſſue thereon; and all Writ 
of Niſt prius, as Venive fac. Diſtring. Fur. Ec. As al: 
ſo all manner of Writs of Execution, after Judgment 
had on theſe Proceedings, muſt be returnable, cor. nr 
bis in Octabis Sancti Hillarii, or ſome other Return, 
but not on a certain Day. 5 

When the Declaration is delivered, the Defendants 
Attorney muſt not loſe Time, but with all ſpeed ad- 
viſe with his Client what to plead, for the Plaintiff's 

5 Attorney 


9 


F the Defendant appear upon the Exigent by S. 
perſedeas, he is nor obliged to put in Bail, though Þ 


n 1 PART 


r T ey Eg 


<4 Sai mn cu 


„ Mo 


FP 8 N 
be 

* Lr 

2 ts 

8 1 


ot pꝛoteedings to the Outlaw. 10g 


7 
a 


Attorney will call on him for Anſwer thereto, the Nn Bench. 
game Term he declares, after the Rules for the De- 
be | fendant to anſwer are out: And then the Plaintiff's 
Attorney draws up his Iſſue as in the other Caſes ; 
and, if there be {ow Pleadings, makes up the Pa- 
er per- Book, as is uſual where the Proceedings are by 


Original, and whether it he Iſſue or Demurrer, 
takes 4 d. per Sheet upon Delivery thereof to the De- 
fendant's Attorney. And if it bean Iſſue, he makes 
Su. up the Record, and Seals the ſame: If laid in Mid- 
ug Þ "ſex, with the Lord Chief Juſtice; and if 3 
ner 


with the Cuſtos Brevium. And then gives Notice o 


and] Trial (as in Caſes by Bill) and makes out his Writs 

16Þ of Venire, Diſtringas and Subpœna, and ſigns em with 
the Filizer, and ſome time before the Eſſoign- Day of 

we next Term after the Aſſizes (if the Cauſe be tri- 

ine] ed in the Country) brings the Iſſue to be entred on 

ah the Filizer's Rolls; but if the Trial be at any Sitting 

An, in London or Middleſex, then he need not bring his Iſ- 

ear, ſue to be entred with the Filizer till ſome time be- 

arte fore the next Eſſoign-Day after the Trial. | 

0 % This (with what we have before obſerved) may 

ot ſerve to direct you in appearing by Superſedeas, and 

pre going to Trial thereon : We ſhall next ſhew the Man- 

ſat. ner of reverſing Outlawrics, and the Defendant's ap- 

nun pearing on the ſame, | | : 

S 8 

e, Of Reverſing Outlawries. 

= | 

oe, Irſt, the Defendant's Attorney muſt ſearch with Reverſing Out- 
; F the Filizer of the County were the Action is /awries by Ms 

be laid for the Entry of the Capias, Alias, and Pluries, tion, &c. 

the with the Exigent and Proclamation, and the Return 

heet of the Exigent to the Quinto exact. upon which the 

ris Defendant ſtands outlaw'd, of all which he muſt take 

al- 4 Copy, and then get the Filizer to enter upon the 

1en! ſame Roll, where theſe Entries are, an Averment of 

„ n. ſuch Defe&s as are found in the Proceedings, or of 

urn, any other Matter, as the Caſe requires. 


There are ſeveral Ways of reverſing Outlawries, x,;;-; 
whether the Party be taken thereupon, or not; as 
by Error in the Return of the Exigent, which fre- 
quently happens; ſometimes in miſtaking theCounty- 

. | Ha TT | Cqur? 


” 


14 Pk Reverſing Dutlawꝛies. 


King's Berch. Court Days, or not allowing ſufficient Time between 
one or other of em; ſometimes miſ-naming either 
of the Parties, Plaintiff, or Defendant, or omitting | 
or miſtaking the Sheriff's Name to the Return of | 
the. Exigent, or for uſing ſuch Words in the. ſame | 
as are improper or inſignificant, or otherwiſe, 
- wherein Experience and Obſervation can beſt direct 
you. | . = b 

: Alſo it may be reverſed for Error in the Return | 
of the Proclamation, or for want of Filing the ſame} 
according to the Stat, of 31 Eliz. cap. 3. or for Wan 
of the Return, or for a Miſ return or Miſ entry 
thereof, or for ſome Miſtake in the original Cabia, 
Alias, or Pluries; for all which diligent Search nut f 
be made with the Filizer and C»ftos Brevium of this 
Court. | | f 
When you have found any ſufficier t Error in the C. 
riginal, or other Proceſs as aforeſaid, you muſt ge:? 
our Bail- piece ready, and pur in Bail for the De. 
ol Sane (if the Debt or Damage be 10]. or upward) | : 
5 the Tenor of which Bail is, For the Defendant 0 
| « appear to a new Original within two Terms at the, 
% Plaintiff's Suit, and pay the Debt and Damage: * 
«© recovered, or render his Body to Priſon, if be 
„ ſhall be condemn'd in the Action. ET] 
Then the File of Writts, whereon that which you 

alledge for Error is filed, muſt be brought into Court, 
and one of the Counſel at the Bar is by Motion to 
ion. inform the Court of the Defe& or Miſpriſion you in- 
tend to aſſign for Error; and if the Court approve Þ « 
thereof, the Outlawry will be revers d, which is ak! 
ways done by the Senior Judge of the Court if pre- 
3ent, and in his Abſence, by the next in Seniorit, 
Which Reverſal] with the Bail- piece, muſt be entred Þ 
by the Filizer, upon the ſame Roll where he entred!? 
the Proceſs of Outlawry, | 
The Outlawry being thus revers'd on Bail put in, 
t ſupra, the Defendant is diſcharged, and the Plain-Þ 
tiff hath his Liberty at any Time within two Terms 
on a new Original, to declare againſt him for the 
ſame Cauſe of Action, and to proceed therein as in 

other Actions by Original. 55 

There is another Way of reverſing Outlawries 


Nit of Er- . 5 ic 
By Writ oki here, i. e. by Writ of Error, directed ta the Chic! 
rer. cor. voip. :” Juſtice, 
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Ok Reverſing Outlawzies. 


her | ſſociates, thus? 


Iog 


cen | 1 Juſtice, and the other Juſtices of the Court his Aſ- King's Bench. 


ting Georgius, Sc. R. D. R. EP ſociis ſuis Fuſticiariis Lid. Regiſter, 


n of | oftris ad plarita cor. nobis tenanda aſſign. Saltm'. fol. 133. 
ame | Ona in Recordo & proceſſu aceciam in promulgatione ut- 
viſe, | 8 aparie in A. B. nuper de, &c. in London nuper promul- 


red Sat. & coram nobis ut dicitur retornat Error intervenit 
Maniſeſtus ad grave Dampnum ipſius A. ſicut ex querela 


tun Jus accepimus Nos Errorem ſi quis ſuerit modo debito cor- 
ame | Fiel, & partibus predictis plen. & celerem Fuſtitiam fieri 
vam dolentes in hac parte Vobis Mandamus quod ſs utlagaria 
ntry þ pred. cor. vobis retornat. exiftat ſicut predictum eſt, tunc Ui 
bias, | hs Recordo Proceſſ. predictis, & wocatis cor. vobis quos 
mult | n hac parte fore Videritis evocandos ulterius faciatis quod de 


this Fure & ſecundum Legem & Conſuet. Regni nri. — fue- 
* it faciendum. Teſte R. D. R. &c. | 
2 0-8 his Writ is made by the Curſitor, which when 
get] you have from him ſealed, you muſt carry to the 
De- Clerk of the Errors to get it return'd; and if the 
rd) Defendant's Body or Goods, be taken on the Capias 
t 0 wtlagat. in the Vacation, and the Cauſe require Bail, 
the you muſt put in Bail with the Clerk of the Errors, 
age who thereupon makes out a Superſedeas to the Sheriff, 
he for Diſcharge of the Defendant's Body or Goods, or 
both if taken; and if they are not taken, the She- 
you riff will forbear to Execute the Writ. 
burt; And when it is return'd, you muſt carry the ſame 
mo with the Return, and all the Proceſs of Outlawry 
in: thereupon; to be entred on the Rolls of the Filizer 
roveſÞ of that County, where the Action lies. 
sah But this Way of Reverſal by Writ of Error is ſel- 
pre- dom uſed, in regard the Practiſers of this Court 
its, | do uſually forbear filing their Writs of Proclamati- 
red on; by which Means, the Defendant may by Motion 
treu only reverſe the Outlawry for want of a Proclamati- 
on, as before is ſhewnn, | 
in, Note; The Defendant was formerly oblig'd to ap- 
ain. pear in Perſon with his Bail in Court, to reverſe an 
rms Outlawry, tho' he liv'd in the moſt remote Part of 


the the Kingdom. But now by a Statute made 4 & 5 5,4; 


Note. 


sin Wil. & Mar. this Practice is alter'd, and Defendants & M. cap. 18. 


| herein have Liberty to appear, &:. by their Attor- 
ries | nies, and to reverſe the ſame without Bail in all Caſes, 
hie ¶ except where ſpectal Bail ſhall be ordered by the Court. 
ice, . 1 | And 
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106 Pꝛoceedings againſt Pꝛivileg d Perlons | 


King's Bench. And if any Perſon outlaw'd in this Court, other | 
than for Felony or Treaſon, be taken on a Capias utlapat,, | 
5 the Sheriff, Sc. who has taken the Party, ſhall in al 
Caſes where Special Bail is not required, on an At. 
torney's Fngagemem under his Hand to appear for the 
Defendant, in order to reverſe the Outlawry, dil. 
charge the Party from ſuch Arreſt. | 
And where ſpecial Batl is required, he ſhall take | 
Security of the Defendant by Bond with one or mor: | 
Sureties, in double the Sum, for which Bail is re. 
quired, for their Appearance by Attorney at the] 
Return of the Wrir, &#c, And after ſuch Bond taken, 
Mall diſcharge the Defendant. And if any Perſaf 
ontlaw'd and arreſted on ſuch Capias utlagat. ſhall na 
be able within the Return of the Writ, to give ſuch 
Security where Special Bail is required, ſo as he h 
committed to Gaol for Default thereof; then when. 
ever the Priſoner ſhall find ſufficient Security to the 
Sheriff for his Appearance by Attorney in this Court, Þ 
at ſome Return in the following Term to reverſe 

Sc. ut ſupra, the Sheriff may thereupon diſcharge the 

\ Priſoner, | . 
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Of Proceedings againſt privileg d Perſons, 


* 


- — v4, —— = ay —— — 


Privilege of I Have already ſhewn in the» Title of Aci ions and 4r 
Parliament reſts, what ſeveral Perſons are Privileg'd from Ar 
reſts; wherein we muſt have a ſpecial Regard to 
that Privilege of Parliament which did ever belong 60 
the Lords and Commons, and their Servants and At- 
tendants, of Freedom from Arreſts in coming to the 
Parliament, ftaying there, and returning Home 
But the Pretence of this Privilege having introduced Þ 
many Vexations and Abuſes to Creditors, in deprivin; Þ 
them of the Means to recover their juſt Debts, oc e 
caſioned the making of the Statute of 12 & 13 H.; 7 
for preventing any Inconveniencies that may happen by P. ® 
vilege of Parliament; which EnaQs, I 
That Perſons may ſue in any Court at Meſtminſe, ſÞ + 
the Dutchy Court. or Admiralty, and in Cauſes A 
trimonial or Teftamentary in the Arches, or in the 4 
Prerogative Courts, the Delegates, and all Courts d d. 
Appeal, againſt any Peer of the Realm, or Lord d 40 
+ 5 | Parliames. 


r we 


Puoceedings againſt Puvileg d Perſons, | 
1 arliament, or any Member of the Houſe of Commons, King's Bench. 
Sr their Menial or other Servants, or any other Per- | 
Sn inticled to Privilege of Parliament, from the Diſſo- 
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Members ſue 
during Inter- 
vals of Parlia- 
ment. 


ſurion or Prorogation of any Parliament, till a new 
ne meet, or the ſame be re-aſſembled ; and from 
the Adjournment of both Houſes far above 14 Days, 


till both Houſes meet. And the ſaid Courts may, af- 


ter ſuch Diſſolution, Prorogation or Adjournment, 
proceed ro Judgment, make final Orders and De- 
erees, and award Execution. 7 | 
That the Perſon of any Member of the Houſe of 

Commons, or other Perſon intitled to Privilege of 
Parliament, ſhall not be liable ro an Arreſt during Tho excerpted 
the Time of Privilege; yet Perſons having Cauſe of [797 Arreſts au- 
Action againſt a Peer of the Realm, or Lord of Par- 8 n 
ſiament, after ſuch Diſſolution, Prorogation or Ad- 

ee, or before any Seſſions of Parliament, or 

Meeting of both Houſes, may have ſuch Proceſs out 

of the Courts at Weſtminſter, againſt ſuch Peer or 

in as they might have had out of the Time of 

Privilege ; and may Proſecute any Member of the 

Houſe of Commons, or other Perſon intitled to Privi- 

lege of Parliament in any of the ſaid Courts, by | 
Summons and Diſtreſs infinite, or by original Bill, pySuwmmms and 
Attachment, &c. until a common Appearance be en- Diſtreſs. 


tred, or common Bail filed, and may exhibit any Bill 


| quires, may Sequeſter the Real and Perſonal Eftate 


eution by Privilege of Parliament, ſhall not be bar- 
red by the Statute of Limitations, or nonſuited, diſ- 
mißß d, or their Suit diſcontinued, but may at the 


| King's Original Debror, for any Debt originally due 
| to the King, or againſt any Accomptant to the King 
| or any Branch of the Revenue or other 


or Complaint againſt any Member of either Houſe, 


. Ec. in the Chancery, Exchequer, or Dutchy Courts, and 


proceed thereupon as uſual; and, as the Caſe re- 
Sequeſtration. 


of the Party; as where the Defendant 1s a Peer; but 


mall not Arreſt or Imprifion any Member of the 


Houſe of Commons, or other privileg'd Perſon, during 
the Privilege of Parliament. | 
That ſuch Plaintiffs as are prevented from Proſe— 


Suit not barred, 
or diſcontinued. 


Riſing of the Parliament proceed to Judgment and 
Execution, 5 i 


That no Proceeding in Law or Equity againſt the 


A The Kings Deb- 
original tor, &c. 


Debt, 


e eee 
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King's Bench. 


Attorney Det. 


At tarut) P.. 


By 02 againſt Attomies, 8c. 


Debt, or the Execution of any ſuch Proceſs, 6! 
ſhall be ſtayed under Colour of Privilege of Parl. 


ment. Yet the Perſon of ſuch Debtor or Accony. 


tant being a Peer or Lord of Parliament, ſhall ny| 


be arreſted or impriſoned upon any ſuch Suit, &, 


or being a Member of the Houſe of Commons, ſhall} 
not, during Privilege, be arreſted or 1mpriſoned | 


any ſuch Order or Proceeding. 


But this Act not to extend to give any Juriſditt 


on, Power, or Authority to any Court, to hold Ply 


in any real or mix'd Action, otherwiſe than ſuf 
Court might have done before the making of thi 


- 


ACt. 


This A& needs no Explanation, as to the Me 
thod of Proceeding againſt Members of the Hu 
ef Commons, and other Perſons claiming Privilege a 
Parliament, it being apparent that ſuch may be u 
reſted and procceded againſt during the Intervals 
Privilege of Parliament, in the ſame Manner, as is be 
fore preſcribed in the Caſe of a common Perſon. An! 
that Peers of the Realm, during ſuch Intervals, a 
during a Prorogation or Adjournment for above 1; 
Days, may be proceeded againſt by Summons ai 
Diſtreſs infinite, and their real and perſonal Eft 
ſequeſtred. And this Method by Summons and Di 
ſtreſs is to be obſerved, in Proceedings againit C 


porations and Bodies Politick, whether ſole or 
gregate. | | 


Of Proccedings by, or againſt Attornies, & | 


F your Suit be againſt an Attorney or Clerk, «Þ 
Officer of this Court, you are not to arreſt en 
but the Way to proceed againſt theſe is, Firſt to fe 
« Declaration againſt the Party privileg'd, and tl 
deliver him a Copy thereof, and give Rules, a 
ſerve him with them in order for his Plea. And i 
your Declaration and theſe Rules are delivered u 


Time, he muſt plead the ſame Term. 


And the like is to be obſerved if ſuch Attorney 
Clerk, or Officer be Plaintiff, and the Declaration 


delivered, and Rules given in Time; for then ih: 
Defendant muſt plead the ſame Term, and cane. 
„ mmpar 
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t Cu another Court, he that is ſued ſhall not have Privi- 
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Actions, for they are Local, and Privilege does no: 
extend to ſuch. | 

K, O 
em 
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the Secondary, and under Seal of the Court, and 16 
ra | ſuperſede the Action. 
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By 02 againſt Attoznies, &c. 


Yet "tis faid, that where an Attorney is Plaintiff, 


he cannot have Special Bail where a common Per- 


Fon cannot have it, except he ſue for Fees as Miniſter 
of the Court. | 
No Attorney, &*c. ought to be privileg'd where 
he ſues or is ſued in Auter Droit, as if he be Truſtee, 
Executor, &c. for the Privilege is perſonal, and not 
to bo applied, but as he is an Atorney of the Court; 
and therefore he ſhall not have Privilege in an 
Action bronght by him and his Wife; and if an At- 
torney's Wiſe be arreſted, he muſt put in Bail for 
ber, for Want whereof ſhe ſhall be committed, ant 
Tan't inſiſt on Privilege. Prac. Reg. 446. 


Note; A Filizer's Clerk was deny'd Privilege, for 
that ir does extend only to ſuch, who have an imme- 
diate Dependance on the Court, and not to their Ser- 
wants or Dependants. Alſo where one, that is privi- 
leg'd in one Court, ſues another who is privileg'd in 


lege, 
A Clerk of this Court may lay a perſonal Attion in 

the County where the Court fits, though the Cauſe of 
Action did ariſe in any other County; but not in re} 


If an Action be brought againſt any Attorney, en- 
tring Clerk, or other Officer of this Court, without 
fing a Declaration againſt him ut ſupra, he may 
plead his Writ or Attachment of Privilege ſign'd by 


An 


Imparl over to the next, though the Action be for King's B-nch. 
Debt on a Bond, and not for Fees : The not know- 
nz this Rule has been the Cauſe that many unex- 
perienc'd Practiſers have been catch'd, and their 
"Clients taken in Execution when they leaſt fear'd it. 


No Privi'ege in 


Ner o Undcy. 
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King” Bench. ; | Y 

1 A Attachment of Privilege for a Clerk . 

j the King's Bench. = 

% i] | Eoorgius Secundus, c. Vic. M. Salutem. Precyi g 
1 ee Cage fer mus tibi quod Attachias A. B. C. D. E. F. G. 
. on * ri (for you may put many in this Writ) Si invent. fu, 
rint in Ballia. tua & eos Salvo Cuſtod Ita quod hu : 

Corpora eor. cor. nobis apud Weſtm. die —— prox. poſt . 

ad reſpondend. A. B. Gen. un. Clericor. Edwardi Vent * 

Capital. Clicor. nror. ad placita in Cur. nra. cor. nob. ir 

land. aſſien. juxta Libertat. & Privileg. pro humoi. Capi 


Cleric. & ejus Clericis a tempore cujus contrarii Memmij 
kominum non exiſtit uſitat. & approbat. in eadem de pi 
Tranſgr'. Et heas. ibi tunc hoc bre. Teſte R. D. R. G, 
For an Attoruey. For an Attorney, ſay, Ad Reſpondend. E. E. Gn 
SM un. Attorn. in Curia noſtra cor. nobis exiſten. juxta Lil 
tatem & Privileg. pro hujuſmodi Attorn. a tempore cu 
contr, Cc. as before. | | ö 
And ſec ſeveral Precedents of this Kind in th 
Book called the Entring Clerks Vade Mecum, fo. 1 
and from 498, to 502. Sce alfo Lily's Entries, 53: 


S 
S 5 En Soni 


Of Habeas Corpora's, and Proceediig | 


thereon. 


4 Habeas Corpus returnable in Court. 


Eorgius Secundus, ©. Majori Alderm', &c. 6 
Ad refpond. | lutem. Precipimus vobis quod Corpus C. D. in Prix 
Oc. na nra. ſub cu ſtod. veſtra ut dicitur detent. ſub ſalvo & f 
cur. conduct. unacum die & cauſa capconis. & detencon. ſu 
gquocunq; nomine idem C. cenſeatur in eadem heatis, «tf 
nob. apud W. die——prox. po ad reſpondend. A h. 
de plito. Debi. ac ulterius ad fac. & vec. ea omnia & ſi 
gula que Cur. nra. cor. noh. de eo ad tunc & ibem, conſ it 
hac parte. Et heatis. ibi tunc hoc bre. Teſte, &c. 

Upon the Return of the Habeas Corpus, the Plain- 
tiff may give a Rule for a Procedendo, except th: 
Defendant put in Bail within 4 Days. Vide Poſt. fol. 

A Habeas Corpus returnable immediate before tht 
Chief Juſtice, is thus: Habeatis coram dilecto & fail 
N = | ny. 


Pesiivilege fo2 Clerks, &c. of B. K. 
en, R. P. R. Capital. aft 


mm cons', Ef. ſupra. : | | 
„, If before one of the Puiſhe Judges immediate ſay, 
bis Heatis. cor. A. B. mil. un. Fu ſſtic. nror. ad pl'ita in Cur. 
zen! ra. cor. nob. tenend. aſſign. apud Cameram ſuam ſituat, 
Ce. immediate Poſt recep, &c. 
ont TE If an Habeas Corpus be in the Vacation, it muſt be 
—— Co returnable at a Day certain, viz, Heat is. coram, Ec. 
ain die Fovis Sexto die Decembris circa horam tertiam foſt Me- 
mall ridiem ejuſdem Diet prox. poſt recep”, &c. 
5 3 If your Habeas Corpus be to proſecute, ſay, Ad proſe- 
, þ © guend. Billam ſuam verſ. C. D. in plito. Debi. prout 
Gall ill. in Cur. nra. cor. nob. incepit. Ut ulterius in hac 
Ln! barte procedere valeamus prout de Jure fore videri- 
11 us procedend'. Et heatis', &c. 
fit be only to anſwer, ſay, Ad reſpondend. A. B. de 
n! — Debi. (or as the Caſe is) ut ulterius, &c. as next 
„„ before. 

5% ad fatisfaciend', ſay, Ad ſatisfaciend. 4. B. de 
ol. pro dampnis ſais que ſuſtinuit tam occone. cu- 
ling juſdam Tranſgr. eidem A. per prefat. C. nuper illat. 

/ 3 


cor. noh, tenend. aſſign. apud Cameram ſuam ſituat. in le 


Ot 3 | Sergeant's-Inn in Chancery Lane, immediate Poſt recepti- 
eem hujus brevis ad faciend. & recipiend. ea omnia & ſin- 
geaula que idem Capital. Fuſtic. noſtr. de eo ad tunc & ibem. 


uam pro Miſ. & Cuſtag. ſuis, &c. (as in the Ca Sa.) 


5 
+ 


= e nobis conſtat de Recordo Ut ulterius, &c. 

Ijf it be avhere lauguidus in Priſona «vas veturn'd, ſay, 
Quod Corpus C. D. per te capt. & in Priſona nra. ſub, 
cuſtod. tua licet languidus detent., ſicut per Retorn. 
tuum (or Retorn. R. L. nuper Vic. Com. pred.) in Cur. 
nra. cor. nob. Miſſ. nobis liquet manifeſte heas cor. 
| | nobis die, &c. ad reſpondend. (or ſatisfaciend.) 4. B. 
\ de plito', &c. | 


4 Habeas Corpus on 4 Cepi Corpus is thus: After 


Ciuſtod. tua derent. prout tu ipſe per. Retorn. tuum 
in Cur. nra, cor. nob. als. miſ. teipſ. oneraft. heas. 
cor. nob. apud Weſtm. tali die ad reſpond. A. B. de 
pl'ito, &e. | | 


The Precept to the Sheriff of Middleſex, ron a Cept 


| return'd, is thus: Precept. eſt vie. M. quod corp. C. 


D. per ſe capt. & in Priſona Dom. Regis ſub Cuſtod. 


ua detent. prout per Retorn. ſuum in Cur. Dom. Re- 
81 cor, ipſo Rege. alias miſſym ſe oneravit heat. cor. 


Dom. 


ic. noſtro ad Plita. in Cur. nra. King's Bench. 


Ad faciend. 
O. 


Ad proſequend. 


Ante. 
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King's Bench. 
0 | 


MarſbaPsCourt. 


London, | 


Ely. 


White-Cha- 
pel. 


A Fiat. 


aitions removed by Habeas Corpus, 


Dom. Rege apud W. die, &c. —Ad reſpond. A. B. de f 5 


plito. Tranſgr. &c. Et heat. ibi tune hoc Precept. 


How to remove Actions out of inferior Court | 


_ by Habeas Corpus. 


Irſt, you muſt know the Stile or Title of the I. - 
F ferior Court, for which ſee Theſaurus Breviur, Þ 
according to which you muſt make the Direction d 


your Writ. The Direction of the Marſhal's Cour 


Fudicibus Cur, Palatii nri. Weſtm. & eor. cuilibet, Salin. 
The Sheriff of London's Court is, Majori Aldermannis 6 


Vic. Lond. & eor. cuilibet, Salim. The Court of th: BS 


Iſle of Ely is, Fuſtic. Epi. Elien. ad plita. infra ſul 
tenen. ac Seneſchallo ejuſdem Epi. infra Libertatem lu 


pred. & tor. cuilibet, Sal. The Court of Stepney ut 2 


White-Chapel is, Seneſchallo Cur. nro. de Record, infra Mi 
ner. de Stepney & Hackney in Com. Middleſex, Han. 
let. & Libertat. eorundem, necnon Capital. Ballio Prebom . 
rabil. Philadelphie Dom. Wentworth Vid. Maneri. ſui i 


Stepney in Com. Middleſex pred. & eor. cuilibet, Sal. 
This laſt Direction is double, for that there is: 


Gaol for Defendants arreſted in that Liberty, by | 
Writs of ſuperior Courts, as well as by Proceſs of th: 


fame Court, which is commonly called White Chan 
Court. But Writs of Error are directed to the for 
mer, for that only is a Court of Record. 


When you have made your Habeas Corpus, Ad fai 


end. & recipiend then on a Piece of Parchment eu 


like a little Bail- piece write your Hat thus for i 


Marſbal's Court, in Court-hand : 


Cur. Pall. if. Fiat bre. de Habeas Corpus jt | 


C. D. ad fac. & rec. ret. immelliate. 
Sherrard. h | 
Attorn. 


And then make a Ticket in Paper thus : 


Cur. Pall. ſſ. Habeas Corpus pro C. D. ad fa ff 


rec. ret. immediate. 


And ſo if for London only, put Zander in the Mar FF 


gent; and for Stepney, put Cur. Maney. de Stepne) þ 
in the Margent. 


1 The! 


"OS ld” an %] ͤ eats ae 


MF, vw 65 foo# oy  w 


- 


| Keep the Fiat and Note: 
in Term, and 7s. 8 d. in Vacation. 


actions remob'd by Habeas Corpus. 
Then carry your Habeas Corpus, with the Fiat and King's Bench. 
Note to Mr. Clark in the King's Bench Office, who will CG N/A 
Stamp the Habeas Corpus, and return it to you, but 


You pay him 65. 84d, 
(And Note, the 


parchment with the Habeas Corpus muſt be ſtamp'd 
with a 5 5. Stamp.) Then Seal it as other Writs, and 


karry it to the inferior Court to be allowed. 

| 7 Note; In thoſe inferior Courts, if the Debt be 
mall, they enter their Action 47. 19s. becauſe origi- 
| pally an Action under 57. was not to be removed, 
but tried there: But an Expedient is found out, That 


If the Action be under 51. you bring another there 


e df 57. or more, at whoſe Suit you pleaſe, againſt the 
Fame Defendant, and then the Habeas Corpus removes 
both Actions together. This Writ may be delivered 
immediately before the Trial, and you pay 4 s. 10 d. 
por the Allowance, and ſometimes more when any 
ions are againſt the Defendant, for you muſt re- 


turn all the Cauſes, with which he is there charged, 


with the Habeas Corpus. 
Some few Days after the Delivery, call for the 


Return, and carry it to a Judge's Chamber, where 
| you muſt put in Special Bail, let the Action be never 

Þ ſmall, (except the Defendant be Executor or Ad- 
miniſtrator, for then no ſpecial Bail is required a- 
dove) and, on putting in Bail, you pay 7 s. 4d. And 
the Plaintiff 's Attorney may 
8 ant's Attorney with a Rule for a Procedendo, if Bail 
de not put in in Time, 5. e. Six Days in Vacation, 
and four in Term, after the Habeas Corpus return'd; 
and then they make out a Procedendo, and carry back P1gcegonde:; 
the Cauſe, and try it in the inferior Court. 


ſerve the Defend- 


Note, If your Habeas Corpus be directed to any infe - 
rior Court within five Miles of London, you make it 
| returnable immediate. But if above five Miles diſtant, 
| Then it muſt be return'd on a Day certain. And Note; 
If the Defendant be actually a Priſoner in the Priſon 
of any ſuch inferior Court, the Difficulty will be 
greater, for he cannot be diſcharged out of Priſon, 
ill the Bail on the Habeas Corpus be accepted or juſti- 
bed in Court; and therefore the moſt ready and 
cheap Way in that Caſe is to put in Bail to the Adi- 
3 <S | on 
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King's Bench. 


Commirtitur. 


_ Newgate. 


Actions remov'd by Habeas Corpus. 
on in the inferior Court, which will diſcharge the 
Defendant, and then to bring the Habeas Corpus | 

But if the Defendant cannot find Bail, and woul: 
be removed to the King's Bench Priſon, you muſt de. 
liver the Habeas Corpus, and they will make you: 
Return, and ſend an Officer with the Defendant u 
a Judge's Chamber, and a Committitur muſt be Writ 
Parchment, and the Judge's Tipſtaff takes the Priſo 
ner into his Cuſtody, and Charges him to the Kiy| 
Bench Priſon. You pay fII 5. 8 d. at the judge 
Chamber; The Tipſtaff will demand 103. for carry. 
ing him over; and you muſt agree with the Office 


as cheap as you can, for bringing him to the Judge 


Chamber. | 

If he be in Cuſtody of a Bailiff, or in New, 
and would be turn'd over to the King's Bench, thi 
Practice is the ſame. You deliver a Habeas Corpu; d 
rected to the Sheriff of Middleſex, and he will tear 


his Office what Writs he hath againſt the Defendan 


A new Mrit. 


Ficet Priſon. 


returnable in the King's Bench, and carry it to th 


and make Return of them, and then the Keeper 


Newgate or his Officer will carry the Defendant tiff 

Judge's Chamber, where he will be turn'd over, , 

ſupra. You muſt take Notice with what Writs hei 
charged; for if it ſhould be only with Common PA, 
Writs, then you can't turn him over to the f? 
Ben h without charging him with an Aion out « 
the King's Bench; ſo that in ſuch Caſe, you muſtmii 
a Bill of Middleſex, or an Attachment of Privileg 


Sheriff, and he will charge the Defendant in Cul 
dy, and return that Action with the other. | 

And the ſame Courſe is taken to remove a Priſon! * 
from the Fleet to the King's Bench, only the Ward 
of the Fleet will often ſtand out Two Habeas Cori 
at leaſt, before he will part with his Priſoner, —Þ 
Note; Before you deliver your Habeas Corpus, tis i 
to ſpeak to a Waiter, if the Defendant - be in i 
Fleet, to carry him to the Judge's Chamber, and ag 
with him, and alſo to provide a Tipſtaff in Readine'Þ 
And many do go to the Marſhal, and treat with hi 
for Chamber-Rent; and ſometimes for the Deferp 
dant's Liberty upon Security, before they carry h 
Over | 


> 


8 e 


2 FN Forgius Secundus, &c. Majori Aldris. & Vic. 
y Lond. Salutem. Licet vobis per bre. nru. nuper 
> precepimns quod Corpus C. D. in priſona nra. ſub 
cuſt. vra. ut dicebat. detent. ſub ſalvo & ſecur. con- 


d Procedendo on a Habeas Corpus, &c. 


* A Procedendo on 4 Habeas Corpus. 


duct. unacum Die & Cauſa capcon. & derencon. ſue 
*quocunq; nomine idem C. cenſeat. in eadem habere- 
tis cor. dilecto & fideli nro. R. D. R. Cap. Juſt. nro. 
ad plita. in Cur. nra. cor. nobis tenend. aſſign. apud 
Camera. ſua. ſituat. in le Serjeant's Inn in Chancer 

Lane, (or cor. A. B. Mil. un. pl uſtic. nror. ad pl'ita, &c. ) 
ut ib. apud Cameram ſua. ſiuat', &c.) immediate poſt 
*recepcon. iſtius brevis (or haberetis cor. nobis apud 
Weſtm. the Day of the Return of the Habeas Corpus) ad 
faciend. & recipiend. ea omnia & ſingula que idem 
Juſtie. noſtr. (or que Cur. nra. cor. nob.) de eo ad tune 
& ibem. conſ. in ea parte: Tamen certis de cauſis 
nos jam ia Cur. nra. cor. nob. Specialiter moven. vo- 
bis & cuiliber vru. precipimus Quod in quibuſcung; 
Querelis ſive Sectis verſus ipſum C. ad ſecta. A. B. in 
Cur, nra. cor. vob. ſeu aliquo vru. levat. five afftirmar, 


vel. cor. vobis ſeu aliquo vru. jam penden. indeter- 


Ward 
Corti 
—— 
is 
in N 


1d agt 


minat. cum ea celeritate qua poteritis taliter proceda- 


tis qualiter ſecundum Legem & Conf. hujus partis 
Rni. nri. vocat Angl. (And when tis in London, add, 
vel Civit. nre. Lond. pred.) fore videritis procedend: 
Brevi nro. pred. vob. inde prius dire. in contrar. is 


aliquo non obſtante. Teſte, &. 


4 
4 


Another on a Certiorari. 


Eorgius Secundus, &c. Sal. Cum yobis per breve 
nru. nuper certis de eauſis Certiorari Volen. de 


guadam Billa original. &c. (reciting the Original) cor. 
dine 
ith hig fecerimus prout de jure fore viderimus faciend', Ta- 
Defer men certis de eauſis nos jam in Cur. nra, cor. nob. 
rry ua | 

Querel. pred. ver. prefat. C. in Cur. nra. cor. vob. 


ſeu aliquo vru. levat. ad ſe&. pred. A. qm. in Attach- 


nob. die, &c. unacum bri. illo ut ulterius inde fieri 
moven. vob. & cuilt. vru. precipimus quod tam in 


— 
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King's Bench. 


0 


Ante Proce- 
deudo. 


> *. 
7 8 


2 procedendo on a Latitat. 


ment. ſuperinde fact. in Manib. & Cuſtod. E. F. cum 
ca celeritate, (&c. to) procedend. Brevi nro. de Cer. 


tiorari pred. vob. prius inde in contrar, dire. in ali 
quo non obſtante, Teſte, &c. 


Another on a Latitat. 


Eorgius Secundus, &c. Vic. Lond. Salm. Cun] 
1 Vic. nro. Midd. nuper precipimus quod (reciu 


5 


the Bill of Middleſex, the Return, and the Latitat a 


ad retpondend. prefat. A. de placito pred. Jamg; h 
cadem Cur. nra. cor. nob. ex parte H. L. accepimi 


quod vos in quadam Querel. inter ipſum H. & pre 


C. in Cur. nra. cor. vobis prefat. Vic. penden. inde 


rerminat. procedere occaſione dict. brevis nri. diſt 


liſtis & adhuc differtis in ipſius H. grave Dampn' E 
nos in hae parte fieri volen. quod eſt Juſt. vob. prec 
pimus, Quod in quibuſeunq; Querelis verſus ipſu 


C. ad ſect. pred. H. L. cor. vob. ſeu. aliquo verun, 


jam penden. indeterminat, cum ea celeritate, &c. u 
the firſt to ſecundum Legem & Conſuet' Civit. non 
Lond. fore videritis procedend. Brevi nro. pred. vu 


inde prius nuper dire&', &. 

It is not neceſſary that the Procedendo agree in Forr 
with the Habeas Corpus, by which the Cauſe was it 
moved hither; but it is ſufficient if it agree in Mat 


ter and Subſtance with it, ſo that it may appear i 


be the ſame Cauſe that was removed. 


It the Defendant hath put in Bail in this Court, c | 


Removal of a Canſe hither by a Certiorari, or Hab. c 
cum Cauſa; and afrerwards the Bail is diſallowed | 
the Court: It the Defendant do not put in bet 
Bail, ſuch as the Court ſhall approve, a Procedenco mii 


be had to remove it back again: For by Diſallov!:F 


of the Bail, the Defendant is in the ſame Conditio ; 


as if he had put in no Bail; and until Bail alloy 
the Court is not poſſeſs'd of the Caule ſo as to pri 
,ceed in it. But a Procedendo ought not to be grant 


after Bail is once allow'd ; much leſs after Iſſue 


join'd here; for by Accepting the Bail the Plain - 


hath admitted the Juriſdiction of the Court, and 


then too late to move for a Procedend;. 


Cer- | 
1 ali. 


Con 
cttin ] 
and 
qu; 
Imp: 
pred 
ind 
diſtu- 
n' E 
preci 
ipſun 
erun 
Fc al 
nor 


„ vob 


Forn 


as re 


Mat-? 


Car (0 


b. Cn 3 4 


ed i 
bettet 


% mail 


Jovi. 


dition 


low: 


o pri 


rant 
ſſue 


aint 


and 


. 


"My 


Ok Scire Facias. 


* Tf a Certiorari to remove a Cauſe be returned before King's Bench, 
7 a Judge at his Chamber, and not in Court, and no | 
* Proceeding is in the Cauſe after the Certiorari re- 
2 turn'd : If the Plaintift will move for a Procedendo, he 
> muſt move for it before the Judge before whom the 
© Certiorari was return'd, and not in the Court whither 
the Cauſe is remov'd ; becauſe the Judge hath been 
formerly acquainted with the Return of the Certiorari, 
and better knows the Reaſons why ir was granted, 
and therefore the Court will not intermeddle to undo 
what the Judge has done. 


Of Scire Facias. 


; Here muſt be ſeven Days excluſive between the 
Teſte and Return of every Scire facias againſt 
s alſo betwixt the Teſte and Return of every 
Ca. Sa, to warrant a Sci. fac. againſt Bail, and the 
Ca Sa. ought to be delivered to the Sheriff four Days 
before the Return be our. Vide infra. ; 
8 If no Execution be taken out within a Vear and a 
Day of the Judgment, a Scire fac. muſt be ſued out to 
renew it; becauſe there was no Proceedings on the 
judgment in a reaſonable Time: And if ſuch Scire 
fac. be not proceeded in within a Year and a Day af- 
ter ſued out, one cannot proceed upon it, but muſt 
ue out a new 85. fac. for the old Writ was diſconti- 
mued, and it out to be directed in the County where 
the original Action was brought, 
And the Sci fac. after the Year and Day of the 
t Judgment, may be had of Courſe againſt the Defen- 
Aant without Motion, unleſs the Judgment be above 
19 Years old; for then the Plaintiff muſt move the | 
Court for a Rule for a Sc. fac. before he can make 
ont ſuch Writ. Alſo if the Defendant appear to this 
| Writ, and can ſhew good Cauſe, as a Releaſe, Satiſ- 
' ation, Cc. he may plead it in his Diſcharge. 
Where Bail is put in to an Action in this Court, 
the Sci. fac. againſt them muſt be always iſfued into 
| dd, I. becauſe all Bails to Actions are ſuppoſed to 
de in Court, which is in Midd. C. Yet in Caſe of a 
| +Recognizance entred into by Bail upon a Writ of 
Error, if it he entred to be taken at a Judge's Cham- 
| 5 | 
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Plea to à Sci. 
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King's Bench. 


Scire fac. a- 
f Bail. 


2 
3 


Ok Scire Facias. 


ber, the Sci. fac. muſt be iſſued in London, becauſe | 
the Judge's Chambers are there. For ttis ſaid, ſuch | 
a Sc; fac. is not an original Writ, but a Record at the | 
7 1 it be entred at Weſtmin. 
ſter; and an Action 1s to be brought thereon where] 


Time of the Caption 


the Caption was. | 
And Note; There ought to be a Ca. Sa. & non ef 


invent. returned againſt the Principal, before a Scir þ 


facias againſt the Bail. 


A Scire facias to revive a Judgment ought not to be 
granted, if the Record be not in Court when its 
mov'd for. For the Record is the Warrant for the Þ 
Sei. fac. and if there be no ſuch Judgment, there is ro 


Ground to move for it. And therefore Pract. Reg. 495, 


ſays, A Sei. fac. ad audiend. Frrores is not well brcugit Þ 
before the Record of the Fudgment be certified in Court; u 


reverſe which the Writ of Error was brought. 


If a Sci. fac. be brought againſt Bail upon a Re 


cognizance in a Writ of Error 8 without ex- 


preſhng the Action, or the Condition of the Recoy- C 


nizance, the Sci. fac. muſt be returnable on a general 


Return bicunq, But if the Action and the Condition 
of the Recognizance be ſer forth in the Sci. fi. 
whereby it appears to be by Bill, the Sci fac. mult be 


returnable at a certain Day. 


A Sci. fac. may be travers'd before Judgment given; 
upon it, but not after. But a Writ of Error muſt be 
brought to reverſe the Judgment given on the Sci. fa 
if the Sc; fac. on which it was grounded was not good. 
And in a &i. fac. on a Judgment in the Common Plea, 
tis neceſſary to ſhew before what Judge the Jude-ÞÞ 
ment was given, but it is not neceſſary on a Judgmem 


in this Court. | 


It any Adminiſtrator obtains Judgment for a Debt 
gue to the Inteftate, and then he dies alſo Inteſtate, 
and Letters of Adminiſtration de Bonis non are granted, 
this laſt Adminiftrator can't have a Sci. fac. to revive 
the Judgment obtain'd by the Firſt Adminiſtrator, but, 
muſt bring a new Action to recover that Debt; fot 


he 1s no way Party or Privy to the Judgment. 


If the Sheriff returns a Sci feci, and the Defendant 
does not after a Rule given (i. e. four Days) forth 
with appear and plead, the Plaintiff ſhall have pre-Þ 
fent Execution: But if he returns a Nihil habet on " | 

Fo Coe e Pi 


4 Ok Scire Facias. 119 

2 Firſt, you muſt give him an Alias Sci, fac. and if he King's Bench. 
| 2 zeturns that Nihil talſo, it amounts to a Sci. feci. and W NY DJ 
the Plaintiff, after a Rule given, may enter up | | 
7 Judgment of Courſe, and ſue out what Execution he 
c| © pleaſeth, | 


0 5 | * Where either of the Plaintiffs or Defendants 
| die, there can't be Execution ſued of the Judgment 
till a Sci. fac. ſued out, and Judgment thereupon. 


e| Alſo there muſt be Seven Days excluſive between the 
b _Tefe and Return of every Sci. fac. againſt Bail; as 
e alto of every Ca. Sa. to warrant a Sci. fac. againſt 


o Bail; and the Ca. Sa. ought to be delivered to the She- F 

i riff 4 Days before the Return be out. But it is ſaid, 
t There ought to be 15 Days between the Teſte and the 
tk Return of theſe Writs, and that they ought to be 


delivered 8 Days before the Return. Vide Vidian's In- '' 
e: troduftion, and 1 Lut. 25. & peſt hic. And Mr. Vidian 4 
„there ſays, That if the Defendant does not render + 
g © himfelf upon the Day of the Return of the Se- :30 


al „ cond Sci. fac. he can never do it after; and note, 1 
on © you give a Rule of Courſe with the Clerk of the 4 
% Rules upon the Second Sci. fac. And, if the De- 1 
de fendent does not plead, you take Execution againſt 4 

the Bail, and enter the Judgment on the Roll. My 
en] Where Note; You muſt enter the Firſt Sci. fac. on | 
be the Roll of that Term, wherein it is returnable, 
fa, and ſo award your other Sci. fac. on the ſame Roll, 
od. and continue the Proceedings and Pleadings (if any) 
till Judgment be entred all on the ſame Roll. And 
dg. it the Plaintiff pleaſe, he may levy part of the Debt 
em on the Defendant's Goods, firſt, and after reſort back 

to the Bail for the Reſidue. But if he take the De- 
eht] fendant's Body in Execution, he cannot meddle with 
ite, the Bail at all. Vide poſt. | 


mb 4: Entry of two Scire Facias's, with tws 
fr  Nihils returned, and Judgment by Default. 


ant Ominus Rex Mand. Vic. Lond. breve ſuum ctm. 
th · in hec verba if. Georgius Secundus, &c. (re- 
pre: citing the Sci. fac. verbatim to) T. R. D. R. apud N. 
the (tali die) Anno Reg. noftri quarts, Ad quem dien 

| 5 CY 14 N cor, 
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King's Bench. cor. Dom. Reg. apud W. ven. pred. (the Plaintiff) inn 
V propr. perſona ſua. Et Vic. Lond. videlt. 4. B. mil 
& C. D. mil. ad Diem ill. retorn. quod pred. (Deen III 

dant) Nihil habet in Ballia. ſua ubi aut per quod ei! 
Sci. fac. potuer. nec eſt invent. in eadem. Et pred.“ 
(Def.) non ven. Ideo ſicut alias preceptum eſt Vic. Lond. mi 
quod per probos, &c. Sci. fac. prefat. (Def.) quod ſi yh 
cor. di . Dom. R. apud VJ. Die Merc. prox. poſt tre: pre 
ſep. Sci. Mic. ad oſtend. in forma ere fi, &c. Et ul· / 
terius, &c. Idem dies dat. eſt prefat. ( Quer.) ibidem, Þ þa 
&c. ad quem Diem cor. dict. Dom. R. apud W. pred, ye 
iT - ven.pred.( Ouer.) in propr. Perſon. ſua. Et pred. Vic. L A. 
ut prius retorn. quod pred. (Def.) Nihil habet, &c. ( dir 
ante to) in eadem. Et pred. (Def.) ad eundem Dien de 
ſolempnit. exact. non ven. ſed defalt. fecit, Ide ide 
Conſ. eſt quod pred. H. habeat Execution. ver. eum die 
de Debito & Dam. pred. juxta vim. form. & effedun fes 

Recuperation. pred. 8 | | 


— 


A Entry of a Scire Facias agaiyſt Exec E- 
tors after two Nihils returned; the De. 
fendant appears by Attorney, and pleadi 
Nul tiel Record. F 


| Ominus, &c. (to the End of the Return of the ſec W 
D Scire fac.) viz. in eadem. Et pred. (the Defer MW x 
ant) ad eundem Diem ſolempnit. exact, per J.. 
Att. ſuum ſimiliter ven. Et ſuper hoc pred. Pl. ut 
prius pet, Execumonem verſ. prefat. (Def.) de Debito 
& Damp. pred. ſibi adjudicari, &c. Et pred. (Def.) 
dicit quod pred. (Pl.) Execution. ſuam ver. eum de 
Debito & Damp. pred. habere non debet. Quia dicit 
quod non habetur aliquod tale Record. Recupera - 
tion Debi. & Dampnor. pred. qual. per bre. pred 
ſuperius Supponit. Et hoc parat. eſt verif. unde pe: 4 
Judic. Si pred. E. Execucon. ſua. verſ. eum de Debo. 
& Dam. pred. he're debeat, &c. 

Rp? Et pred. (Plaint ff) dicit quod ipſe per aliqua per 
pred. (Defendant) ſuperius pl'itando allegat. ab execu- 
cone ſua verſus eum de Debo. & Damp. pred. hen'. 
precludi non debet. Quia dic. quod hetr. tale Rec. re- 
cuperation. debi. & dam. pred. quale per bre. pred. 

| ſuperir: 


Ok Scire Facias, &c. 


Dom. Reg. nune hie de Juicio ſuo de & ſuper pre- 
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4 perius ſupponit. prout patet Termino — Anno Rni. Kirg's Bench. 
Kc. Rotul. — Et hoc parat. eſt verif. per Record. 
Il. Et pet. quod Term. & Rotul. ill. per Cur. Dom. 

Reg. hic Videantur & Inſpiciantur. Er quia Cur dict. 


wif. reddend. nondu. ad viſat. Dies inde Dar. eſt par- 


tibus pred. cor. Dom. Reg. apud V. uſque diem — 
prox poſt — de Judicio ſuo de Exit. ill. audiend. 


4A 4 Jurata pon à Scire Facias. Idem dies dat' eſt 
partib. pred. ibem. &c. ad quem diem cor. D. R. apud //. 
pen. partes pred. per Attorn. ſuos 22 Et Vic. videlt. 
AH. B. retorn- bre. D. R. de Ven. fe 

direct. in omnibus Servit. & Execut. unacum panello 
de nomin. Jur. eidem bri. annex. quor. null. &ec. 
deo precept. eſt eidem Vic. quod Diſtr. &c. Si prius 
die... apud... perform. Stat. &c. Ven. pro de- 
| fectu Jur. &c. Idem dies dat, eſt partibus pred. 
ibem. Re. | 


ei in forma pred. 


Execution by Default on a Sci. Feci, upon 4 


Sci. Fac. after the Tear and Day. 


TN Ominus, &c. (t ſupra) Ad quem diem cor. Dom. 
1 Reg. apud W. ven. pred. (Quer.) in propria 
perſona ſua. Et Vic. C. Videlt. A. B. ad Diem ill ret. 
© quod ipſe virtute bris. pred. ſibi direct. Seire feeit 


refat. (Def.) per D. E. & E G. probos & leg. hoi'es 


| * Ballia. ſua quod fit cor. Dom. Reg. ad diem & 


eum pred. ad oftend. &c. prout interius ſibi precepr. 
fait. Et pred. (Def.) fic premunit. & ad eundem 
Diem ſolempnit. Exact. non ven. ſed Defalt. fecit 
eo conſ. eſt quod pred. (Quer.) heat. Execucon. 
Kc. ut ſupra. | 


' A Scire Facias in Caſe on an Aſſumpſit. 


A. B. nuper in Cur, nra. cor. nob. apud . per 


breve noſtru. recuperavit ( if by Original, but if the Re- 
| Gvery was by Latitat, Ec. ſay) per Billam fine brevi 
| Dro. ac per Judie. ejuſdem Cur. recuperavit verſus 
C. D. 2 l. pro Dampnis ſuis que ſuſtinuit tam oe one 


no 


Turat. upon a 
Scire facias. 


I Eorgins Secundus, &c. Vic. D. Salutem. Cum 


f 
ſ 
« 
F 
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King's Bench. non performacon. quarundam promiſſion. & aſſump] 
A con. per ipſum C. eidem A. nuper fact. quam pu 
5 Mliſ. & Cuſtag. ſuis per ipſum circa ſect. ſua. in iI 
parte appoit. Unde, &c. 
If in Tranſ. on the Caſe ſay, occ ione cujuſdinſ 
Tranſgr. ſuper Caſu. per, ipſ. C. eidem A. nuper illf 
quam pro Miſ. Ke 
If in Traſgr. only ſay, occone. cujuſdam Tran 
per eundem C. eidem A. nuper fact. quam, &c. 


r 


© 
| HI Dt +4 


JV JH 


— 


LA. 


i 


A Scire Facias againſt Manucaptors in Du 
| on a Recognizance, | 
FN Eorgius Secundus, &c. Vic. D. Salutem cu 
ab A. B. nuper in Cur. nra. cor. nobis, &c. (as in 


Declarations, &. to) ſicut nob. conſtat de Recordo, u 
licet Judicium inde reddit. fit Execuco. tamen d 


— 
1 


Debo. & Dam. pred. ſibi adhuc reſtat faciend. Cun pre 
que E. F. de — & G. H. de codem Arm. al's Sci M. 
Termino Sci. Mie. Anno Rni. nri. 4. in eadem C] der 
nra. cor. nob. apud N. perſonal. ven. & deven. Pl wb 
& Manucapt. & uterque eor. per ſe deven. Pleg i gu 
Manucapt. pro pred. C. D. quod fi conting. pre 


C. D. in pli'to pred. convinci tune idem Manu ! 
conceſſer. & uterq; eorum conceſſit tam Debi * 
pred. quam omnia hu'mot. Dam. Miſ. & Cuſt 4 
que prefat. 4. B. in ea parte adjudicarent, «| wt 
terris & Catallis ſuis & cor. utriuſgue, feri & , t. 
opus & uſum ipſius A. B. levari ſi eontingeret pre : - 
C. D. deb. & dam, Miſ. & Cuſtag. ill. prefat. 4. 4 
minime ſdlyere aut ſe Priſone Mar. Mareſc, n &/ 
cor. nob. ca occ one non reddere pred, tamen C. fer: 
deb & dam. Mifſ. & Cuftag. pred, pretat. A. B. no- be { 
dum ſolvit nec ſeipſ. Priſone Mar. Mareſc. nre. eh b 
nob. reddidit prout ex inſinuacone. pred. A. B. U Bu 
Cur, nra. cor. nob. accepimus. Unde nob. ſupplicari | \ 
idem A. B. fibi de remedio congruo in hac parte pr Ui: 
videri. Et nos in hac parte fieri volen. quod e 
zuſtum tibi precepimus quod per probos & legal 
hoines. de Ballia. tua Sci. fac. prefat. E. E & G. EI 
quod ſint cor. noh. apud W, die — prox. poſt.— 
Ad oftend. fi quid pro ſe heant. vel dicere ſciant quan ( 
pred. A. B. Execucon. ſuam verſus eos de debo. & dan N 
pred habere non debcat juxta vim form. & efic2 f J 
= + ; recog" , 
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; hoen after Iſſue joined. 


Ok scire Facias, &c. 


1 cogn. pred. fi tibi viderit expediri. Et ulterius factur. 
receptur. ea omnia & fingula que eadem Cur. \ 


Ira. cor. nobis de eis ad tune & ibem. conſideraverit 
ip hac parte. Et heas. ibi nomina cor. per quos eis 
Fei, fac. Et hoc bre. Teſte, &c, 1 5 s 
3 Before you make out Scire facias againſt the Bail, ſee 
that the Declartion be entred on the Ros at Weſtminſter 
the ſame Term the Declaraation was ef; and after the De- 
Sm is entred Verbatim, enter the Recognizance 
| aiſt the Bail thus : | e 

Et ſuper hoc A. B. de T. Gen. &. C. D. de R. Gen. 
yener. in Cur. Dom. Reg. cor. ipſo R. apud W. in pro- 
riis Perſonis ſuis & devener. Pleg. & Manucapt. 
Rc. to) quod ſi contingat eundem Def. in plito. pred. 
eonvinci tune (&c. to) Dam. que prefat. Quer. in hac 


| _ adjudicent. de (&c. to) ad opus pred'. Quer. 


evari ſi eontingat eundem Def. Debit. & dam. pred. 
prefat Quer. minime ſolvere aut ſe Priſone Mar. 
areſc. Dom. Reg. cor. ipſo R. eo occone. non red- 
re. Some enter this Recognixance with an Imparlance, 
phich ought to be but in ſome ſpecial Caſes, for Bail may be 


x, 


| ; Note; The Maſter of the Office wil give Leave for filing 


be Declaration and Recognizance after Fudgment is had 


wainſt the Defendant. When this is done, before you make 

| aut a Sci. fac', a Capias muſt be ſued out to warrant it, 
t ante, 
After Fudament on the Scire facias, you muſt make out 
Fi. fa. and upon a Nulla bona veturn'd, a Capias may 
re. be ſued againſt the Bail. Tis queſtioned when the Bail may 
DE fender the Defendant for their Diſcharge ; ſome ſay it muſt 
ode before the Return of the Firſt Sci. fac', others ſay it may 
0b be at any time before the Return of the Second Sci. fac”. 
But it is not convenient to bring this in Diſpute. | 
vil _ Vice Pleas for Bail to the Scire facias poſt, after Title 
o Utes. | | 
e | 
- | A Scire Facias in Caſe againſt the Bail, 
ar: Eorgius Secundus, &e. Cum A. B. &c. recupera- 
m NI vit verſus C. D. centum libr. pro Damnis ſuis 
ue ſuſtinuit tam oc' cone non perfomacon. cujuſdam 


1 8 Promiſſion. 
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King's Bench, 


Recrgnizancs 
againſt the Bail. 


Sce Lilly*s Ex- 
tries, 3 80, 403 


See oe for- 
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King*s Bench, 


\— <a V; 


Df Scire Facias, &c. 


Promiſſion. & aſſumpeon. eidem A. per prefat, ] 
nuper fact. quam pro Miſ. & Cuſtag. ſuis per iy 
circa ſect. ſua. (c. as in Declaration to (conſtat de Ref © 
cordo, ac licer, &c. Cumque (Hs. 10) uterque en 


_ 


—4 — — — 


conceſſit omnia hu'moi Dampn. Miſ. & cuſtag. que, x * 
ut ſupra ; on where tis Debit. Dam pn. &c. a 


Dampna, &c. 


For other Sci. fac. againſt Bail, &c. See the Tabl; f 


Lillie's Entries. 


A Scire Facias againſt an Executor 
Judgment had in the Life of the Teſtaun 1 


Eorgius Secundus, &. (as before to) Recorifſh © 
Poſteaque Scilt — die — Anno, &. pred. (8 

apud D. in Com. tuo condidit Teſtamentum & H 
volunt. ſuam in Seriptis & conſtit. E. F. Executor # 
Teſti. ſui pred. Poſteaque ibem. obiit, poſt cujus M , 
tem pred. E. F. onus Executionis Teſti. ſui pri . 
ſuper ſe ſuſcepit ac Teſt. ill. debita juris forma pn 
bavit ac jam ex parte pred. A. in Cur. nra. cor. noh 
accepimus quod licet Judic. (&c. 20) faciend. uni 
nobis ſupplicavit idem A. ſibi de Remedio ſuo in h 
parte provideri. Et nos (&c. to) Scire fac. pre ® 
E F quod fit cor. nobis (&. 20) Execuconem. ſun 7. 
de Bonis & Carallis que fuer. pred. C. D. temp 
Mortis ſue in manibus ſuis Adminiſtrand. habere noe 
debeat juxta (&c, o) Effectum Recuperacon. pred 


ſibi, &c. (as the firſt.) 


If againſt an Adminiſtrator on a Fudgment had ai 
the inteftate, ſay, Poſteaque (tali die, &c.) in Con 
tuo oblit Inteftat, poſt cujus Mortem Adminifii 
omnium & ſingulor. Bonor, & Catallor. Jur. & cc 
ditor. que fuer. pred. C. tempore Mortis ſue pe 


F. I. (Legum Doctori) cui Commiſſio Adminiſu 
con. pred. in hac parte de Jure pertinuit cuidae 


C. D. vidue (tali die & anno, though there is no mi 
zo ment ion either) apud — pred. deb. juris forma com 


mil. fuit ac jam ex parte, &c. as the laſt. 


Note, Wheye the Verdict avas againfs an Executo "| 
Adminiſtrator, the Fudgment is entred thus, De Boni & 
Catallis que fuer. pred. Teſtat, (vel Inteſtat.) in nr 
nibus pred. Executor. (vel Adminiſtrator.) admin 


frac 


1 Pk Superſedeas's. 
4 ; 4 . F . 
nh In manibus lis non habeat runc dampna pred. de 
e BPonis & Cata{lis ipſius (Executor. vel Adminiftrator.) 


} propriis adwiniFrand', &c. 
"2 OF Superſedeas's. 


Suterſedeas is a Writ to command or requeſt the 
H Parties, to whom it is directed, to ſtay or forbeat 
ſome ordinary Proceeding in Law, which ought to 


wbroceed were it not for the Cauſe upon which the Wrir 
. & granted. And this Writ lies in divers Caſes, as 
| appears by F. Nat. Br. 236. 
lf one be committed to the Cuſtody of the Marſha! 
ef che King's Bench, and no Declaration filed within 
1 ghree Terms after, and a Certificate thereof, and of 
the Cauſe of Action wherein he ſtands charged, then 
u judge of this Court will order Common Bail to be 
i Fled, and upon Certificate thereof the Marſhal wil! 


diſcharge the Party without a Superſedeas. _ 
Baut if one be committed to the Fleet upon a Certi- 
1 beate of the Cauſes he ſtands charged with, and ro 
| Declaration againſt him within three Terms; a Judge 
of c. B. will order a Superſedeas. — But in both Courts 
» bere the Defendant is once charged with a Declara- 
bon, he muſt plead to the Declaration, and nonſuit 
„the Plaintiff, before he can be diſcharged. Note; 
The Marſhal will diſcharge Priſoners, if they be nor 


there is no Rule for it. Note alſo, There muſt be & 


* þ 

111 . 5 - 

a Fiat ſign'd by a Judge to warrant the Iffuing of the 
* Sußerſedeas in. C. B. But Quere, if ſo in B. R. Vid. poll. 
e 


„ 4 Superſedeas for a Clerk of the Chief 
KF Clerk in B. K. 


* Eorgins Secundus, &. Major: Aldris. & Vie, 

A noſtris Lond. Salutem. Cum tam ex dignirate 
„ra. Regia quam ex Conſuetudine antiqua jccundum 
8 cand. retroact. temporib. uſitat. & approbat. huculq; 
m fuerit oſtenſ. quod omnes & fingul: Capital. Clict. 


rharged in Execution, after a certain Time; but 


in. pri. ad plita, in Cur. nora. cor. nobis irrotuland, aſſign 
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tum in manibus ſuis habeat, & i tantum Kinz*s Bench. 
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126 | Of Superſedeas on d Latitat. 


King's Bench. & eorum Clici..pro tempore exiſten. alibi quami ; 
E >) Cur. nra. cor. nobis ad reſpondend. cor. aliquij 2; 
: Judicibus ſecular. ſuper aliquibus pl'tis ſeu Que 
(pli'ris de libero Tenemento duntaxat except. )trahi ſt 

compelli non debeant nec a toto tempore pred. c 

ſue ver. Jamq; ex parte T. H. Gen. un. Clicor, EI, 

Ar. Capital Clici. nri. ad plita. in Cur. nra. cor. no 
accepimus Quod digninat. & conſuetud. 2 f 

obſtan. quidam Malevoli dignitat. & conſuet. pa 

parvi penden. pred. T. H. in Cur. nra. cor. uf 
pretextu diverſ. Querel. cor. vob. verſ. eunden 1 
levat. traxer, in pli'tum In dignitat. nre. & Con 

pred. leſionem & enervationem manifeſt. ac ejuſe # 

T. diſpendium non modicum & gravamen. Quo, 
permittitur aliis in poſterum cederet in Exempl. e 

nitioſ. vobis igr. precipimus firm'r 1hjungendo qu, 

de ulterius procedend. cor. vob. ſen aliquo veſtr. . 

Querel. pred. ſeu aliqu. earundem Superſed , #" 
quiliber vru. Superſed. omnino dicentes partib iſ #- 

eiſdem querelis cor. vob. in forma pred. proſequenifſÞh tt 

Quod ad Cur. nra. cor. nob. accedant Juſtitin# » 


Date or > Ü ⏑—‚ Oo 
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' ibid. in ea parte conſecut. fi ſibi viderit expedr & 
Teſte, &c. | * 
E. 37 

| die 

A Superſedeas pon a Latitat. p 


FN Eorgius Secundus, &. Vie. D. Salutem. Cui #" 
tibi nuper precipimus quod caperes A. B. i 
vent. fuiſſet in Ballia. tua & eum Salvo Cuſtodires i! 
quod he'res corp. ejus cor. nob. apud W. die, &c. 
reſpondend. C. D. de pl'ito Tranſgr. Quia tan! 
idem A. B. jam in Cur. nra. cor. nobis comperuit & 
impoſuit Balliam ad reſpondend. prefat. C. D. d. 
pl'ito pred. Ideo vob. precipimus quod de capiend 
arreſtand. Impriſonand. pred. A. B. oc cone pre- 
Superſed. omnino. Et ft ipſum A. B. ea oc' cone & 
non alia ceperis & in Priſona detin* tunc ipſ. a Pri 
ſona qua fic oc'cone ill. fi ea oc'cone & non alia de 
tinetur fine dilatione deliberari facias ſub peri 
incumbente. Teſte, &c. | 


Asvuperſedeas on « Habeas Corpus after 4 
4 Procedendo. 
7 N ; Eorgius Secundus, c. Majori Aldris. & Vic. Lond. 


rod Corb. A. B. in Priſona nra. ſub Cuſt. vra. ut dici- 
Gur detent. ſub ſalvo & ſecur. conduct. unacum die & cauſa 
EX: ap'conis & deten conis ſue 333 nomine idem A. cenſe- 
| qetur in eadem he'retis cor. dilect. fidel. nro. R. E. Atl. 
un. Fuſtic. nror. ad pita in Cur. nra. cor. nobis tenend. 
| pſign. apud hoſpitum ſuum in Serjeant's Inn in Chan- 
tery-Lane, London, immediate poſt recepcon. br'is i. ad 
fac. & rec. ea omnia & fingula que idem Fuſt. noſtr. de eo 
3 ad tunc ibid. Conſ. in ea parte. Licetq; certis de cane 
vos in Cur. nra. cor. nobis ſpecial. moven. vobis & cHiltt, 
Þ | 2 nuper precipimus quod in quibuſdam Querel. verſus it}. 
H. ad Sect. E. F. in Cur. wa. cor. yobis ſeu aliquo vie 
eva. five affirmat. jam penden. indeteminat. cum ea celeri- 
© gati qua poteritis taliter procederitis qualiter ſecundum Leg. 
| 2 Conſ. reani nri. Ang & Civit. nre. Lond. fore vider/tis 
© procedend. (br'i nro. pred. de habend. Corpus vobis prius inde 
in conty. direct. aliquo modo non ob ſtan.) Et quia pred bre. 
die procedend. improvide emanavit, Et quia idem A. in Cur. 
ra. cor. nobis inven. ſufficien. Manucap. ad reſpondend. pred 
E. F. in Querel. pred. Ideo vobis precipimus quod de omni 
© plteriore proſecutione in Querel. pred. virtute brevis pred. de 
Procedendo omnino Superſed. ſub. periculo incumben. Teſte. 


l 


6. Note; If the Defendant appear by Superſedeas, (as he 
may without Bail, though the Action be 5007.) he 
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N img a Bent 5. 


A 


Salutem Licet nobis per bre. nru. nuper precipimus 


enters an Appearance with the Elizer, and you de- 


clare againſt him as by Original ; viz. A. B. nu ber de 

C. in Com. pred. Attachiatus, c. And the Defendant's 

Attorney pays the Plaintiff's Attorney 4 4. per Sheet 

for the Declaration, &#c. and 4 d. for every Sheet 

of the Iſſue, and all the Writs and Exccutions are 
0&7 <turnable ubicunque, &c. as upon other Originals, 
eu die Vidian's Iutrodudion. | 
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King's Bench. 


\ 


Definition. 


Its Parts; 


And Qualities. 


the beſt, yet that muſt be underſtood of real Addi 


Perſons ai: 
abled. 


plevin, Ejectment, Sc. wherein the Proceedings i 


f Declarations. 


Declaration is a Complaint of the Party grieve 
A ſerting forth the Cauſe of his Action againſt tui 
Perſon he ſuppoſes to have done him Wrong, or h 
whom he has receiv'd ſome Damage; and it is pn = 
perly termed in Perſonal Actions a Declaration, by 3 
in real Actions tis called a Count. And therein inſt 4 
be conſidered. 1. The Perſon complaining, or ts 
Plaintiff. 2. The Perſon againſt whom the Complau 
is, i. e. the Defendant. 3. The Cauſe or Matter 
the Complaint. 4. How, and in what Manner . 
Action did ariſe, 5. The Time and Place wier? 
the Wrong was done. 6. The Damages ſuſtain: 
thereby. . 

Alſo the Declaration ought to be true, clear, a 

certain, and this Certainty ought to be ſufficienti 
three Reſpetts ; as, 1. Sufficient Certainty to whit, 
the Defendant may anſwer directly; 2. Whereon i pi 
Iſſue being joined, the Jury may give a Verdict wi 


out being inveigled ; and, 3. Whereon the Court i 
judge certainly and truly, - 
Tho' the ancient Forms of Counts are ſaid 9 


only. For as to Perſonal Actions, the Modern Pr 
cedents are beſt to follow; and though the Kin! 
Bench and C. B. differ in ſome Forms in their Decl 
rations, (which ſee hereafter prefix'd to the Pn 
cecdings in C. B.) yet when the King's Bench proce: 
by Original, there is little or no Differenee to 
obſerved. | . 

Alſo many Writs and Declarations formerly 
much uſe to try Titles, Sc. are now laid aſide, Ve 
ing ſupply'd by other Actions, as Caſe, Treſpaſs, I. 


eaſier, quicker and cheaper. | 
Such Perſons, 45 can't legally bring an AQio! 


cannot maintain a Declaration; as Perſons attaine Ne 
for Treaſon or Felony. So outlawed and excomniffi; \ 
nicate Perſons, or convicted of Premunire, or in MF" 
piſh Orders. Theſe, tho' they are liable to be ſuit * 
cannot bring an Action in their own Right, wi * 


Inkant admitted, ce. 129 

5 ey eontinue thus diſabled; yet they may ſue in King's Bench. 
Inter droit as Executors or Adminiſtrators, or ſo far as ; 
& needful to perform a Truſt : But after ſuch Impe- IP*aiments 
" Aiments remov d, by Pardon, Reverſal, Abſolution, eve. 

e. they may bring Actions in their own Right, and 
maintain Declarations. | 
All other Perſons (not diſabled) either Man, Wo- 

San, or Child, Ideots, Madmen, Deaf or Dumb, Oc. 
Pay bring an Action proper for their Remedy, and 
fre liable to Actions where they injure others: But 
g Special Regard muſt be had in bringing or defend- 
pe ſuch Actions. For an Infant Plaintiff muſt ſue 
next Friend or Guardian, unleſs he ſue with 
Fhers as Executor, c. and then he ſhall ſue by 
Attorney, ſor all of them together repreſent the Teſta- 
br. Put if an Infant be Defendanr, he muſt ap- DEE 
Pear by his Guardian, and not by Attorney or pro- 3 Deſen- 
ein Amie. | | ls 
when an Infant is admitted by Guardian before a 
a Judge, you take a Piece of Parchment like a Bail- 
E piece, and write thereon thus: 


Devon. ff, I. E. qui infra etat. viginti & unius Annor. Admiſfion per 
ä . exiſtit admiſſus eft per Cur. Domini Regis Guardian. 
a: = cor. ipſo Reg. per T. W. Gen. Guardian. 
E ſuum ad Defend. omnes & omnimod. Ationes 
. 4 Actus in eadem Cur. dependen. ad ſect. 
E- H. a 
Puch on Admiſſion is ſign'd by the Judge. R. E. 


| = 


I Note; No Caſe in Law warrants a Judgment Ouod 
BR tratuer againſt an Infant. | | 8 
If an Ideot is Plaintiff or Defendant, he muſt ap- Hiect. 
Pear and ſue or defend in Perſon. . | 
A Feme Covert muſt ſue with her Husband ; and in Feme Covert. 


„de Ill Caſes where they are both ſued (thongh the Huſ- 
75 end may anſwer alone, yet) the Wife ſhall never be 


Forced to anſwer without her Husband, except being 
ſole Merchant, i. e. where by the Cuſtom of London $57, Mer kant. 
Me carries on a ſeparate Trade. 

When Executors bring an Action, they muſt be all 
Damed ; but when an Action is brought againſt them, 
© mult be only againſt ſuch of them as do adminiſter, 
Ind he that firſt comes ſhall frſt anſwer. 

2 *- Jointenants 


Executor. 


Inf ant Plaintiſt. 
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30 
Ring 's Bench, 


WON N jntly, if they be wronged therein; but Tenants n 


Forntenants 
ana Tenauts in 
Common. 


Foinivg 7 
Plaintiffs. x 


Joining of 
Action,. 


Regula 


Exception. 


Election of 
Aclion. 


ſo they be of oxe Nature, and againſt one Perſo 
as Debt and Detinue, (Trover and Treſpaſs) &. 


cach), but there ſhall be but one Satisfaction. 


Joinder ok Actions. 
Jointenants of Lands or Goods, regularly muſt ſu 


Common, though they are to join in perſonal Aion, # * 
yet in real Actions, and in Aſſize, and Slander of Ti. 7 
tle, they ought to ſever. : T 

Divers Perſons may have an Action of 'Treſpziſ = 
jointly for Goods taken, or the like: But of Batter, 7 
or a perſonal Treſpaſs, they ought to ſeparate. N 
can two or more Plaintiffs * in one Action for ſer © 
ral Cauſes, tho' the Cauſes be of the ſame Kind; ani 
two can't join in one Writ to ſue on two Bonds fir 
Debt due to 'em apart, or ſue one Man for a Tre 
paſs done to them ſeverally. Yet if two or more har: 
Cauſe of one Aion, as if a Bond or Promiſe h 
made to em jointly, they may and muſt ſue all to . 
ther; ſo if the Bond be ſeverally. | = 

But one Plaintiff may join two Debts due to hin; 
from one and the ſame Defendant, as Debt upon tie 
Bonds, &c. and ſo it is of other perſonal Actions, a 
Aſſault, Battery and Ejectment in one Declaration; 
but this can't be done in real Actions. And the Rul 
is, That in perſonal Actions one may join ſeyeri 
Torts or Wrongs in the ſame Declaration or Wr, 


So one Action of the Caſe for divers Promiſes ; on: 
Action of Waſte for divers Waſtes of divers Land, 
and tho' held by divers Leaſes; ſo one Action d 
FTreſpaſs for divers ſeveral Treſpaſſes done in dive 
Places and at divers Times, or for divers Treſpaſſes i 
the ſame Place at divers Times, and many Times u 
Aſumfpſit, Indebit. aſſump. Inſimul computaſſet, Mutuat! 
Quantum Meruit, &c. are joined in one Declaration 

But Debt and Treſpaſs, or Torts and Contra 
being Wrongs of different Natures, can't be join“ 
in one Action, tho' againſt one and the ſame Perſon, 

If one 'Treſpaſs be done by divers, the Plaintii 
may make it joint or ſeveral as he pleaſes, and yt 
two that join in a Treſpaſs do ſo make one Treſpa! 
ſor, that one of them is anſwerable for the other 
and if they are ſued in one Action, they may ere: 
in Pleas and Iſſues, and a Releaſe to one is a Relea!: 
to all; alſo the Jury muſt aſſeſs Damages for all (0! 
4 


W A1 


[2 Limitation of Actions. 131 
| t And Note, Where a joint Action lies againſt di- King's Bench. 
vers, and ſome of their Names are known, and ſome CL /NJ 
not; the Action may be brought againſt them that are 
knovn by their particular Names, and declare with 
sa Simul cum aliis, &c. | | 
he Statute of 21 Fac. I. c. 16. is, That all Actions Limitation of 
of the Caſe (except Slander,) Actions of Account (ex- Alen. 
rept concerning Merchandize) Actions of Treſpaſs, 
Debt, Detinue, Trover and Replevin, ſhall be com- 
menced within ſix Years after the Cauſe of Action. Six Years, 
That Treſpaſs of Aſſault, Battery, Wounding and 
Ixpriſonment, ſhall be commenced within four Years Four Years. 
after the Cauſe of Suit, : 
And Actions of the Caſe for Words, within two ps Years. 
“KLoears after the Words ſpoken. . 
But the Right of Action is thereby ſaved to Infants, 
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feme Coverts, Non Compos, Perſons impriſon'd or be- 

bond the Sea, fo as they commence their Suits with- 

"Wn the Times reſpeQively limited after their Imper- 

"WFcCions removd. | | 

u Provided, that if in any ſuch Actions Judgment be New Asien 
por the Plaintiff, and the ſame be reverſed by Error, within a Near. 


dor a Verdict paſs for him, and on Motion in Arreſt of ; 
EJudgment it is given againſt him, or if the Defen- 

Fant be outlaw'd in the Suit, and after reverſe the 

EOutlawry ; Then the Plaintiff, his Heirs, Executors 

| | 1 Adminiſtrators may commence a New Aion with- 

| x 


na Year after ſuch Judgment reverſed or given a- 


kbaiaſt the Plaintiff, or Outlawry revers'd. | 
FR + And Note; It has been held, that if one ſue out an Suing a Latitat 
f EDriginal or a Latitat within the Time limited by this or Original 164 
11 


Piatute, it is a good bringing of the Action in due „ 
Time, and he is not barr'd by the Statute, tho' he does Fe 
05 bot declare within the Time limited. | 

A Actions given by particular Statutes muſt ob- 

or erre the Times limited by ſuch Statutes. See the Act 

Er Amendment of the Law, 5. 18, 19, & 20. and vid. 

W Saurd, 35, 37. 2 Saund. 62, 118, 123, 280. 2 Ven. 

"56. 1 Lye, 99, 243, 257. _— 
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King*s Bench. 


ATion Local 
and Tranſitory, 


Of laying Aclions in the Declaration. 


T is to be obſerved, that all Actions perſonal, 
where no Poſſeſſion is awarded, are 'Tranſitory 


and not Local, as Debt, Detinue, Aſſault, Annuity | 


Account, Deſcent, Trover, c. But where Poſſeſſion 
is awarded, they are Local, as Treſpaſs in Land, 


Ejeament, Waſte, Sc. | 


Alſo all real and mixt Actions muſt be laid in th: 
ſame County where the Lands lie, for they are Local 
and ſo are Treſpaſſes quare Clauſum fregit, &c. and the 
Places where the Tort was done mutt be fer down i 
the Declaration. . | 

But all Perſonal, and all Tranſitory Actions may 
be brought in any County, and laid in any Plast 
where the Plaintiff pleaſeth; and the Defendant can 


not traverſe ir, and ſay it was done in another Place, 


except in the Caſe of an Officer, who has a tpecii 
Cauſe of Juſtification, and may traverſe the Place) 
reaſon of his Office. | 
As, where an Action is brought againſt a Conſtab| 
for arreſting a Peacc-breaker, and the Action is lai 
in another County; there the Officer may trayer: 
the County, and all other Places, ſaving the Toy! 
or Place whereof he is Conſtable. And the like 
for taking Goods, or Damage Feaſant-laid in another 
County. | 

So if an Action be brought againſt an Officer ſr 
any thing done about his Office, it muſt be laid i 
the County where the Fact was committed, or up! 
the Trial it will go againſt the Plaintiff — And i 
it is when an Action is brought againſt a Man is 
doing any thing by Virtue of an Act of Parliament, 

An Action by a Leſſor againſt the Leſſee for Ren 


may be brought either where the Lands lie, or when 


the Demiſe was made; but when ſuch an Action! 


brought by or againſt an Aſſignee, it muſt be whe 


the Land lies. 


So Debt, by an Executor of the Grantee of a Ren g 


Charge for Arrearages ; and Debt for Rent by the De. 
viſee of a Revyerſion, ſhall be where the Lands lie. 


An 


; J chat Tranſitory Actions be laid in that County where 
| > the Cauſe of Action did firſt ariſe, for otherwiſe the 
Court upon an Affidavit that it aroſe in another 


Declarations on Bonds. 133 


And the better and more indifferent Courſe 1s, King's Bench. 


County, does moſt commonly alter the Venue. Alſo 
| Care muſt be taken nor to lay the Action in the Decla- vid. poſt, 
ration before the Time of the Cauſe thereof accrued. 


4 See 6 Mod. 33. | 


© Midd, f. A* Quer. de C. D. alias dick. C. B. de, N. B. che Alias 


| reddat ei Centum libras bone & legalis Monete Angl. quas **91y * Fo 
ei debet & injuſte detinet pro eo videlt. Quod cum pred. C. ee, 
rnono die Maii Anno Reg. c. Sexto apud pred. Paroch. Sci. 
M. in Com. pred. per. quoddam Scriptum ſuum obligator. 
be lo ipſius C. ſigillat. Cureaq, Dict. Dom. Reg. nunc hic 
bſtyſ. cujus dat. eſt eiſdem Die & Anno cognovit ſe teneri 
Frefſt. A. in pred. centum libris ſolvend. eidem A. cum inde 
requi ſit. eſſet, pred. tamen C. licet ſepius requiſit. pred. Cen- 
tum libras prefat. A. nondum ſolvit ſed ill. ei hucuſque ſol- 
vere oninino contradixit & adþbue contradicit ad Dampnum 
deus A. viginti librar. Et inde producit ſectam, &c. 


London ſſ. \ B. Quer. de C. D. (ut ſupra) quod red- 


en Fred. C. (tali Die & Anno) apud Paroch. beate Marie de 
arcubus in Warda de Cheap per quandam Bill. ſuam obli- 
aa toriam ſigido (Ec. to) coon. ſe debere prefat. A. 10 J. 

ſelvend. eidem A. in & ſuper primum diem Maii tunc 1 
Nor. ſequen. poſt dat. ejuſciem Bille. Et ad eandem ſolutio- 1 
en bene & fedel. faciend. idem C. obligavit ſe Heredes Ex- 
= ftores & Adminiſtratores ſuos in pred. 201. firmiter per 
| tenders Billam. Et pred. A. in facto dicit quod pred. C. nom 
5 | K 3 


A Declaration upon a Bond. 


Mich. Sexto Anne Regine. 


c. in Cuſtod Mar. &c. de placito quod dict. muſt be 


near as can be 
in Court-Hand. 


Sherrard tro Quer. | 
Puy karell pro Def. S e 158 


A Declaration on a Bill Penal. 


dat ei 201. legalis, c. Quod cum 


; 
ſolvit | Þ 


134 Declarations on Bonds. 


King's Bench. ſolvit eidem A. pred. 101. in M. ſuper pred. priman Din 
| J Maii quas ei in & ſuper eundem Diem ſolviſſe debuit ſecur. Þ 
© dum formam & effettum Bille pred. Per quod Actio ace. 
| vit eidem A. ad exigend. & habend. de prefat. C. ji 
201. predictus tamen C. licet ſepius requiſit. &. u 

pra.“ Se | 
If it be without Penalty, ſay Cognovit ſe deln 
- prefat. A. pred. 201. ſolvend. eidem A. Executoribus Adi. 
niſtratoribus vel Aſſign. ſuis ad vel ſuper primum, & 
prox. ſequen. Dat. Bill. obligatoriam pred. Et ad eanden 
luc onen hene & veraciter fore faciend. pred. C. obl. ſe E. 
red. Execut. & Adminiſteat. ſuos firmit. per eandem Billar 

pred. tamen C. licet ſepius requiſit. C 


For other Forms of Declarations, ſee i 
Precedents hereafter. 


Hen the Plaintiff has declared, if his Cle 
W does not call for an Anſwer, nor enter 
Action within three Terms after the Appearance * 
the Defendant, the Plaintiff may not be nonſui 
and the Defendant recoyer Coſts againſt him. = 

Note; He muft deliver the Defendant's Attorney: 
Copy of the Declaration before the Efloign-Day «i © ( 
the ſecond Term, or elſe the Defendant is not ob 
liged ro plcad *cill the third Term, and then © 
Plaintiff s Attorney muſt get the Secondary to gi - 
two Rules for Anſwer, which muſt be entred vii ; 
the Clerk of the Rules, each four Days; and whe: © p 
the Defendant has pleaded, if it be a general I 
the Plaintift 's Attorney may give Notice of Tri 
in London or Middleſex eight Days before the Day Me 
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1 | Trial, if the Defendant lives within 40 Miles « 1 
- : 5 5 — WL 
8 London ; but if more, then 14 Days. And the liv? 7; 
4; Notice muſt be of executing a Writ of Enquiry i - f 
J Damages upon a Trial. e 
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135 
King's Bench, 


en i 9 3 . | : 

„A Declaration on a Quantum Mernit for 
413 Cure of a Wound. 

4 7 Devon. ll, A B. Quer. &c. pro eo Videlt. quod cum 
mm pred. A. (ſuch a Day and Year) apud 
* E. in Com. pred. ad ſpecial. inſtanc. & requiſicon. ipſius 
9 C. ipſum C. de quodam vulnere in capite ſuo tunc exiſten. 
"= curaret ſuper ſe aſſumpſit & eidem A. ad tunc & ibidem 
: þ E fidel. promiſit quod ipſe idem C. tant. denar. ſum. quant. 
Yr , pred. A. pro. humoi. Cura vulneris pred. rationabiliter me- 


 yeretur eidem B. cum inde poſftea requiſit. eſſet bene & Fidel. 
| © folvere & contentare vellet. Et pred. A. in facto dicis quod 


© itſe promiſſion. & aſſumpcon. pred. C. in forma pred. fact. 


baum adbiben. poſtea ſcilicet (ſuch a Day and Year) apud 


E. pred. in Com. D. pred. curavit pred. C. de vulnere pred. 


ö Et pro Cura id. rationabiliter meruit quinque libras legalis 
Monete Angl. & inde ad tunc & ibim. dedit eidem C. 
Motitiam. | 


After this, you may add by Cummque etranz 
an [debit aſſump pro Medicamentis, thus: 


| ; 3 etiam pred. C. poſtea ſcilicet eodem (the Day 


and Year) ult. ſupradict. apud E. pred. in Com. pred. 


indebitat. fuiſſet eidem A. in al. quinque Libris pro diverſis 
Medicament. Emplaſtris Unguentis as al. Mercimoniis 
eidem C. per pred. A. ante tunc vendit. & deliberat. pre- 
Aug: C. fic inde indebitat. exiſten. in conſiderat. inde poſteæ 
ilieet eiſdem die & Anno ult. ſupradict. ſuper ſe aſſumpſit 


* 


E eidem A. ad tunc & ibm. fideliter promiſit, Epc. 
And ſo you may lay a Quantum Valerent pro diverſis 
' WW Medicament. &c. Sold and Delivered 
% ſumpſit & eidem A. ad tunc & ibid. del. promi ſit quod iſe 
* f | 
dem C. tant. denar. ſummas quant. Medicamenta Empla- 
. Unguenta, & al. Merci mon. pred. tempore vendition. 


ſuper ſe aſ- 


V deliberac on. eorundem rationabiliter valerent eidem A. 
cum inde poſtea requiſit. eſſet bene & fidel. ſolvere & conten- 


dre vellet, Et idem A. in facto dicit quod Medicament. 
Ey plaſtra Unguent. & al. Mercimon. pred. tempore vendi- 
con. E deliberacon. eorundem rationabiliter valebant ad quin- 
qe Libras legalis Monet. Angl. unde idem C. paſtea ſe ilices. 


[10% eiſdem die anno & loco buit. Notitiam (you may en- 
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ſumplic. 


Quantum Va- 
lerent. 
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136 Declaration in Allumplit. 


¶leiiam pred. A. foſtea ſcilicet die, &c . Anno, E&fc. apud, G. 


e 1 liberaſſet prefat. C. diverſ. al. Medicament. &c. (as before 
| to Notitiam habuit; but this ſeems rather for enlar- 


curans ſed Machinans, Ec. to the end of the Declars 
tion, ut ſujra. | | 

Mut uat us. Alſo a Mutuatus may be joined hereto for other 

Money if need be, and the Cauſe of laying it ſo many 
Ways is, that you may be ſure to hit upon one of th: 
Promiſes in your Proofs. And ſo one may join fe. 
veral Cauſes or Wrongs in one Action, as Debt an 
Detinue. So, Quant. Meruit, Indeb. aff. Quant. valen; 
Mutuatus, c. ut ante. 

Fleſh. If your Indeb. Aſump. be for Fleſh Meat, ſay, I. 
deb. fuiſſet eidem A. in 20 s. legalis Monet. Angl. pro Cam 
bovina (Anglice Beef) Carne vitulina ( Anglice Veal) 
Carne ovila ( Anglice Mutton) Carne apnina ( Anglic 
Lamb) pro pred. C. de eodem A. ante tunc empt. habit. © 
recept. Ec. 

If for Bread, ſay, Pro pane eidem Def. per pred. Oui 
ad ſeparal. tempora preantea vendit. empt. habit. & delite 
rat. Et fic inde indebitat. exiſten. &c. ut in al. 

If for Money borrowed, Pro Pecuniis per prefat. Di 
ante Tempus illud de prefat. Quer. Mutuat. & adhus in 
folut. exiſten. EFc. Or thus: Indebitat. fuiſſet preſat 
Quer. in 51. legal. Mon. Ang. pro conſimili denar. ſun 
per. pred. Def. prefat. Querel. ante tempus ill. mutuat hv 


- 


bit. & recept. c. 


Of Declarations and other Proceedings i 
Eje@ ment. 


q Eietmrrt. ** Ejectione firme, or Ejectment, is an AQion 
a | | where one makes a Leaſe to another for Tern 
| of Years, and a third ouſts the Leſſee, then the Leſ 
ſee ſhall have this Action againſt him that ouſted 
= him, and ſhall recover his Term and Damages. 
=_ This is now become the moſt uſual A&ion for Trial 
4 of Titles to Land, and ſupplies the Place of man! 
Real Actions formerly in uſe; as Writs of Right. 
I |  Formedo!s, 


E;up's Bench. force this, by laying it over again thus) Cum N 


Pro aliis Medi- 24 ſpecial, Inſtanc. 2 req ui ſic on ipfius Hf vendidiſſet & 4. ; 


ging the Declaration, than any Neceſlity) predict. in- | 
men C. ſeparal. promiſſion. & aſſumpcon. ſuas pred. mining Þ 


> tj > < © 


= we 


had © ty 3 


— — 
«a MF, — 


— 3 


_. 


Pk Pꝛoceedings in Ejectment. 
Formedons, Ec. ſo that it is now the common Action King's Bench. 
whereby Men attain the Poſſeſſion of ſuch Lands or 


renements as they have a Right or Title to. 

And for this Reaſon the Method herein is now 
made more ſhort and eaſie; for now there is no Oc- 
caſion for a Leaſe to be made and delivered upon the 


I premiſſes to the Leſſee, and Ouſter or Eje&ment of 
him, (i. e. by the Tenants in Poſſeſſion, Ec.) as there 
vas formerly; but if there be no Tenants in Pofleſ- 


ſion, the old Way muſt be ſtill obſerved. | 
The new Way of Practice is ro draw a Declara- 


tion, and therein to feign a Leaſe of Eje&ment, and 


to name ſuch Leſſee and EjeQor, or Defendant, as 
the Party that proſecutes thinks fit, and this Decla- 
ration is delivered ro the Ejector named therein, 
who ſends or delivers it to the Tenant in Poſſeſſion ; 
And on the Back, or at the Bottom thereof, gives him 


| Notice, in the Defendant's Name, to appear and de- 
fend his Title, or elſe that he (i. e. the Defendant) 


vill ſuffer Judgment by Deſault, and thereby the 
' Tenant will be evicted. 


Io this Declaration the Tenant may appear by his 
Attorney, and conſent to a Rule to be made to de- 
fend in the Room of ſuch feign'd or caſual Ejector, 


and to confeſs rhe Leaſe, Entry and Ouſter, and at 
the Trial to ſtand meerly upon the Title; and if 
he appears, and will not conſent to ſuch Rule, upon 


Motion, the Court will order, that he ſhall conſent, 


or elſe Judgment ſhall be entred againſt the caſual 
Ejector, viz. the feign'd Defendant in the Declara- 


tion, and thereby the Tenant will be oufted : Alſo, 
if lie does not appear in due Time after the Decla- 


ration ſo left with him, then on an Afidavit made, 


that it was ſerv'd on him, or left for him at his 
| Houſe, with Notice to appear, the Court upon Mo- 


tion will order the like Judgment to be entred. 
Note; The Defendant is not arreſted on theſe EjeCt- 
ments, being uſually ſome Friend of the Plaintiff, and 
nam'd by him; and in his Name Notice is given to 
the Tenant in Pofleſſion. : | 


| The 
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King*s Bench. 


Declaration. 


Po, 
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Of Pꝛoceedings in Ejectment. 


The Form of a Declaration in E jec ment, wi | 


ſuch Notice thereon endorſed, follows : 


Aidd. H- A B. Quer. de C. D. in cuſtodia Ma 


Mareſch', &c. pro co Videlt. quod cun 


E. E Gen. — die Anno rni', &c. quarto apud) 
in Com. pred. dimiſiſſet conceſſir & ad firm. tradidi- 


ſet prefat. A. quinque Meſſuagia (reciting the Pari 
cum pertin. ſcituat. jacen. & exiſten. in paroch. de i 
in Com. pred. habend. & tenend. Tenta. pred. cun 
pertin. prefat. 4. & aſſign. ſuis a —— die — tut: 
ulr. preterit. uſque plen. finem & termin. quing; u 
nor. ex tune prox. ſequen. & plenar. complend. &. 
niend. virtute cujus quidem dimiſſionis idem A, i: 
'Tenementa pred. cum pertin, intravit & fuit ina 
poſſeſſionat. quouſq; pred. C. poſtea ſcilicet eodem — 
die — Anno quarto ſupradict. Vi & Armis, & 
Tenta. pred. cum pertin. in & ſuper poſſeſſion. ipſu 
A. inde intravit & ipſ. A. a firma ſua pred. Termin 
ſuo pred. inde nondum finir. ejecit expulit & amor! 
ipſumq; pred. A. fic inde eject. expulſ. & amor, a yo 
ſeſſion. ſua inde extratenuit & adhuc extratenet & 
alia enormia ei ad tune & ibem. intulit contra js 
cem dict. Dom. Reg. nunc. Et ad Dampnum pl: 


A. decem librar. & inde producit ſectam, &c. 


Sherrard pro Quer. 
Pleg. &. 
Pykarell pro Def. | 


The Notice on the Back, or at the Foot, vi: 


Mr. 7 Sow, 


o 


O U may perecive by this Declaration in Eid 
y ment, that I am ſued for the Premiſſes or fe 
ſome Part thereof, to which J have no Title, an 
whereof (as I am inform'd) you are a Tenant in Pol 
ſeſſion. If therefore you claim any Title theren 
and intend to defend it, you muſt appear the ner 
Michaelmas Term in his Majeſty's Court of Xin 


Bench at Neſtminſter, by ſcne Attorney of that Co. 


275 
* 4 


R 
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Pk Pꝛoceedings in CTjectment, 139 
und make your Defence; otherwiſe I ſhall ſuffer King's Bench. 
judgment to paſs againſt me by Default, and you W NJ 


ill be turned out of Poſſeſſion, 

| 3 duguft 10. Ss 

1730. i 

: C. D. (the Def. in the Declar.) 


if the Tenant appears, he muſt enter into a Rule, 
it ſupra, and then is made Defendant in the Declara- 


tion inftead of the other, and muſt plead Not Guilty, 
and inſiſt only on his Title, Sc. or elſe Judgment 
may be entred by Default, and ſo it may, where he 

does not appear; and on ſuch Judgment a Writ of 
% Poſlefhon iſſues: Which lee ante. | | 


| | ; The Warrant fo the At Forney may be thus Warrant. 


Mr. P. | 
APP EAR for me F. S. to this Declaration, 
ET A and make me Defendant in the Place arid Stead 


reep. Yeoman, and plead Not Guilty, with Confeſ- 


Wc Leaſe, Entry and Ouſter, and this ſhall be 
your Warrant, &c. ; | 
wu Yours, F. C. 


The Rule by Aſſent thus- Rue 
Mich. quarto Georgii Secundi Regis. 


Rdinat. eſt ex aſſenſu Attorn. ambar. partium 

quod F. S. fiat Def. in loco modo Def. C. D. & D 
| comparebit indilate ad ſea” Quer. & impon. com B. verſus C. 
+ Ballin, & recipiet narr. in plito. Tranſgr. & Ejec- D. pro decem 
cCoone firme pro Tentis. in queſtione & plitabit. a- Meſs, c. (na- 
dinde non cul. indilate. Et ſuper Triac. Exit. cogn. ming the Par- 


3 . . - cels)in E. iu 
dimiſs. Intrac, & actual. Ejeccon. & inſiſtet ſuper Li- % 


mulum tant. aliter Judic. intretur pro Quer. verſus %, 
modo Def. C. D. . defalt', Et ſi Br Exit. ene 
pred. idem F. non cogn. dimiſs. Intrac. & actual. E- 

jeecon. per quod Quer. Billam ſuam verſus pred. F. 

ulterius proſequi non poterit, tunc nulla Mifs. five 

4 Cuſtag. 


_ = 1 
e 


1 


4 PP PPP 
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f 140 : 
King's Bench. 
AS 


Afdavit. 


Exit. pred. veredict' reddit. fuerit pro Def. J. wh Þ 


non proſequi propter aliquam alizm Cant 


| The Rules made by the Office upon this difi | 


the Notice to the Tenant, thus: 


Df Proceedings in Tjettment. 


Cuſtag. ſuper humoi. non prof. adjudicentr. ſed pre, E 
F. Solv. prefet. Quer. Miſs. ſive Cuſtag. ſnperiaa!? 
raxand, Et ulterius ordinat. eft quod fi ſuper Tae? 


fi acciderit pred. Quer. Billam ſuam pred. ori, 7 
pro non cogn. Dimiſs. Intrac. & ua, 
pred. quod tune dimiſſor. Quer. Scè ' 
& Cuſtag. in ea parte adjudicand, | ; 
| | Sherrard ro Cin 
To this both the Attornies Pykarell prob! 
ſet their Hands. F 


„ 


ut little from this ; and each Attorn, 
muſt have one, or a Copy. 


DD 


F the Defendant's Attorney will not enter int 
I Rule by Conſent, the Plaintiff may move th 
Court, That unleſs the Tenant in Poſſeſſion will en 
ter into ſuch Rule, Judgment may be entred again! 
the caſual Ejector; bur firſt it is neceſſary that 4% 
davit be made of the Service of the Declaration, 
which may be endors'd on the Back thereof, unde: 


— — 


A. B. of maketh Oath, That on the vl = 
of laſt he delivered a Copy of this Declaration ﬀM * 
unto Mr. J. Stiles, Tenant in Poſſeſſion of the Me. 
ſuage and Lands mentioned in the Declaration, with 
the Note above-written (or with a Note on the Back- 
fide, or Foot thereof, containing the Contents of th: 
Words above-written.) And this Deponent did thc" 
read the ſame unto him. | 

Furat die A. B. 
coram me, c. 


N : \ RIP EVE 528 
—_— ww - ik dei ms Ds... 


Note; If the Plaintiff ſuffer a Non proſe at the 4. 
ſizes quia Def. non copn', c. tis ſaid you need n 
ſtamp the Record from the Aſſizes; and Judgment 
will be ſign'd upon the Rule by Canſent. | 

For a Judgment by Ni dicit in Eje&ment, Vit 
ante. ; : - 

if 


„ th RX . 2; #o ms A. a% 


Ok Proceedings in Ejectment. 141 


nde! . | King's Bench, / 
e Form of a Rule by Conſent in an Eject- SS Þ 
m nent, brought by Original nal, Vide ante. 5 
| Thomas Pratt verſus Johan. Pratt. | 


1 Rdinat. eſt ex aſſenſu ambar. partium & cor. 
wm = Attorn. quod S. Sandys Ar. &. E. Sandys Gen. 
i cant, Defend. in loco F. P. & comparebunt, in- 

dilate ad ſect Quer. & acceptabunt . in plito. 

Tranſgr. & Ejeccone. firme pro tant. premiſſor. in 
controverſia quant. ſunt in tenura Walteri Mallet eor. 

fir ſubtenen. & plitabunt. adinde mon cul. indilate. Et 
„ ſuper Triacon. exit. 11]. eogn. Dimiſ. (&c. ante) titu- 
lum tant'. Et ft ſuper Triacon. exit. ill. pred. S. & 

E. recuſabunt performare iſtam Regulam, Et Quer. 
rone. inde non proſequi poteſt breve ſuum tune Tax- 
a co. Cuſtag. ſuper humoi. non prof. ceſſabit & predicti 
te S. & E. ſolverint tal. Cuſtag. Querenti qual. per. 


e Cur. Dom. R. hie taxabuntur & adjudicabuntur pro 

in tali defectu ſuo in non per formaccone. hujus Regule 

40 & Judicium intrabitur verſus eundem Johem. Pratt 

0 modo caſual, Ejector. per Defalt', Et ulterius ordi- 

der nat. eſt quod fi ſuper Triacon. ill. veredictum reddit. 
uit pro Def. vel ſi Quer. non proſecut. fuerit breve 

Dum ſuper aliqua occone”, niſi pro non cogn. dimiſ- 

on ſion', &c. ut prefertur tune dimiſſor' Quer. ſolverit 

le. Cuſtag. ft Quer. non ſolverit. 

1th ; : Sherrard pro Quer. 

el Pykarell pro Def. 

te 5 | 

hen CHSontßbton' . C. D. nuper de P. in Com. S. Yeoman, Declaration in 


attach. fuit ad reſpondend. 4. B. de plito. quare Vi jm. 
& Armis, &c. un. Meſſuag. un. Pomar', &c. cum per- 
nin. in E. in Com. pred. que F. & (i. e. He æubo has 
ile Tittle in him) eidem A. B. dimiſit ad Terminum 
qui nondum preteriit intra vit & ipſum a firma ſua 
pred. ejecit & al. enor. ei intulit ad grave Damp, 
ipſius 4. B. & contra Pacem Dom. Reg. nunc. Et 
unde idem H. B. per. W. B. Attorn. ſuum Queritur 
quod cum pred. F. S. (1. e. the Leſſer) 10 die Octobris, 
Anno rni. di. Dom. Reg. nunc. 5 apud E. pred. (1. e. 
the Pariſh <vhere the Land lies) dimiſiſſet eidem A. B. 
. Tenta. 
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King's Bench. Tenta. pred. cum: pertin. hend. & tenend. pred, 4 
B. & aſſignat. ſuis a nono die Octob. tunc. ult. pr. 

| terit. uſq; plen. & fin. term. quinque Annor. ex tum 
prox. ſequen. plenar. complend. & finiend. virtu Þ 

cujus quidem dimiſſionis idem A. B. in Tenta. pred 

cum. pertin intravit & fuir inde poſſeſſionat. ipſo 

A. B. ſic inde poſſeſſionat. exiſten. predictus C.) 

poſtea ſcilt. eodem 10 die Octobris Anno quinto fy. 

pradict. Vi & Armis, & c. in Tenta. pred. cum pes 
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tin. que prefat. F. S. (the Leſſor) eidem A. B. in fu 

ma pred. dimiſit ad Termin. pred. qui nondum pre. 

teriit intravit & ipſum A. B. a firma ſua pred. ejeet 1 

expulit & amovit & al. Enormia, &c. ad gen $ 
Dampn', &c. Et contra Pacem dicti Dom. Rey i 4 

nunc unde dicit quod deteriorat. eſt & Dampna h. K 

bet ad valenc. 10 l. Et inde producit ſectam, & c. 

n 

=O 


8. pro ey. 
Oe Obie &. 
P. pro Def. 


Then write Notice, as before is directed, and ſem 
it on the Tenant or Tenants in Poſſeſhon before th: 
Eſſoign- Day of next enſuing Term; and make 4+ 
davit of Service; move for Judgment againſt the ca 


<>} 


ſual Ejector; draw up the Rule if the Tenant or hi Di 
Leſſor do not appear, and leave a Rule at the Judge by 


Chamber; and if a Rule be left, enter it with a Clerk 
of the Rules, as before, and draw your Declaratio 
de Novo, which muſt be of that Term, i. e. Hillan, 
your firſt Declaration being of Michaelmas ; and then, 
inſtead of your firſt Defendant the caſual EjeRor, pu 

in the new Detendant mentioned in the Rule left «: 
the Judge's Chamber, and his Addition; for that 5 
alſo neceſſary, and ſo alter the Declaration, leayins 
olit the Notice, Sc. And the Defendant's Attorney 
muſt plead Non. Cul. But it is ſaid, he need not pleat 
before you ſhew the Original. 

Note; You write the Declaration Copy-wiſe, and 
make the Defendant's Attorney a Copy thereof, fo! 
which he pays 64. per Sheet, and then draw up you! 

Iſat. Iſſue, leaving out all the Memorandum; begin # 
the Declaration begins, and then the Imparlance # 
follows : | 5 
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E pe. C. PD. (the new Defendant) per J. P. at- King's Bs. 


n. ſuum ven. & defen. vim & injur. quando, &. Et \ 


: » quod ipſe in nullo eſt cul. de Tranſgr. 7 Eject. pred. Imparlauce. 


$rout pred. A. B. ſuperius verſus eum queritur & de hoc po- 


pit ſe ſuper Priam & pred. A. B. Siliter Ideo preceptum eſt 
ic. quod Venire fac. hic in Octab. Pur. beate Mar. (i. e. 
the laſt return of that Term) «bicung; tunc fuer. in 


| vel. duodecim, Efc. per quos, &c. & qui nec, Mc. ad Re- 


c gn, Oe. quia g tam. Oe. 


Deliver a Copy of this Iſſue to the Defendant's At- 
 torney, for which he is alſo to pay you 64. per Folio; 
and for entring Plea and Warrant of Attorney, 25. 
$2. He ſhould pay alſo for entring the Rule 2s. it 
bn his Rule and not the Plaintiff's, and give him 


otice of Trial. 5 


* 
4 


Miete; The Venire mentioned at the End of the Im- 57 
| parlance muſt befreturnable on a general Return-Day, „ * 
s in C. B. But it muſt be alſo abicunq; tunc fuerimzs 
It in which it differs from the C. B. the Rea- 


Return. 


E fon of which is, becauſe in old Times the Court of 
© King's Ben h was not fix d in any certain Place, as 
© Dow 1t is, but was held wherever the King reſided 
Fr his Court: Alſo all other Writs in this Way 


Proceeding, as well before as afrer Trial, as the 


E Difringas, the Furat of the Record of Niſi prius, the 

Prit of Poſſeſſion, &c. mult be returnable in like 
WFaoner, | 
Having made your Venire, ut ſupra, get it return'd Difiringas. 
Eby the Under Sheriff, and then make out your Diftrin- 

* returnable the firſt Return of the enſuing Term 

wk and then make up your Record, of which 

he firſt Placita muſt be exactly as in the other Way, Firſt placita 
Elly you muſt leave out the Memorandum, and be- 

in with the Declaration as in the Iſſue ſupra. 

After you have engroſs'd the Declaration and Plea, 

d the Second Placita is left out, you come to the 

Fat. int. A. B. per Attorn. ſuum Quer. C. D. de pli- 

e. ponitur in reſpectu cor. D. R. ubicunq; c. uſq; a Jurat. 

Ge Paſ. in quindecim dies (i. e. the Return of the Di- 


Pingas), Ofc, ut in al. 


© Then Seal the Record at the ſame Office in Gray's witz, 


En, and draw your Breviat, in which you recite the 
Wcclaration and Plea briefly, and that the Defendant 
*s I ' 15 
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144 Pk Pooceedings in Ejectment. 
King's Bench. is to confeſs Leaſe, Entry and Ouſter. Then ſet forth 
the Plaintiff's Title, beginning with the Perſon lat 
Plaintiff's ſeiz d in Fee of the Premiſſes, under whom the Lei. 
Title. ſor of the Plaintiff claims, and fo deduce the Tit 

| down to your Client the Plaintiff, ſetting forth th 

Dates and Contents of the Conveyances, and hoy 

executed; whether by Livery of Seiſin, by Inrolmam 

by Leaſe and Releaſe, or by Fine and Deed of Uſes, ant 

if the Plainriff be in by Purchaſe or Diſcent, and uE 

Deeds proved. Care to prove your Deeds as the Law requires. Th: 
Chirograph of a Eneand [nrolment of a Deed prove then- 

ſelves, and ſo doth every ancient Deed, where B. 

ſeſſion has gone accordingly. But if it be a late Da 

Witneſs, and all the Witneſſes dead, you muſt endeavour t 
prove they are dead, and that their Names to th 

Deed are of their Hand-Writing, and that the Gra 

tor's Name is his Hand; and if it be a late Tit, 

tis ſometimes neceſſary to prove the Perſon ſeine; 

and in Pofleſion, under whom you claim. If yo 

Wills, claim by a Will which is not proved in Chancen, ti 
Copy out of the Spiritual Court is no Evidence; 

_ quere ; for at Launceſton Summer Aſſizes, 1707, ſuch, 
Copy prov'd in that Court per Teftes, was admittel 
but ſaid 'rwas otherwiſe if prov'd in common Forn, 
for then the Will itſelf muſt be produced; and 
the Will be prov'd in Chancery, you mult have a 
py of Bill, Anſwer, and Depoſitions, and prove thi: 
true Copies examined by the Records. If the Plan 
tiff be in by Diſcent, prove the Ancettor ſeired i 
Fee, and your Diſcent from him. And likewiſe fatel 
in Form of a Pedigree in the Margent. I my 

| ſtate be Copybold, you mult prove it Part of the . 
Cn” nor Spins it is feld. ad = Admiſhons to be tri 
Copies of the Court- Rolls. Ir may be alfo necelln 

Deſendant's to ſet forth the Defendant's Title, or ſuch as he pt 
Title. tends, as far as you can get Knowledge of, that" 
your Counſel may be prepared againſt it. 
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Diſcent. | 


What Titles avs . Note; All Titles are not triable by Ejectment, & a 
eriable by Eject- it lies not where Entry is Toll'd, as by Diſſeiſins N 
ment. Diſcents, Fines and Recoveries, Nonclaims, c. and then 
fore if your Claim be by an old Title, of above ! 
Years, and not help'd by Nonage, Impriſonment, ( 
serture, &c. you'll be in Danger to fail in your 4% 


Ok Proceedings in Cjectment. 


il + on, and the like where there is a Fine and Nonclaim; Kin” Ronechb. 
e tberefore, in ſuch Caſes, take the Advice of Coun L5FJFNY 


el, and obſerve if the Leſſor of the Plaintiff does 
e vot prove a good and abſolute Title in himſelf, the 


plaintitf will be nonſuited, though the Defendant has „ 
vo Title, for his Poſſeſſion will ſecure him; or, if 147568. 


ge can prove that a third Perſon not concern'd in 
the Action has the Title, that ſhall nonſuit the Plain- 
itt. | 

e Note; It ſometimes happens a Plaintiff is nonſuit— 
„ed thro Inadvertency, as where a Mortgagor makes 
a Leaſe of the Premiſſcs for ſeven Years, at an im- 
proved Rent, and after Mortgages the Lands for a 


"W$um of Money with Intereſt ; and after a Year or 
uh ro (the Money not being paid) rhe Mortgagee 
brings his Ejectment againſt the T':nanr, to recover 
1e Poſſeſſion; to which the Tenant appears and makes 
e dinſelf Defendant, and ar the Trial produces and 
a broves his Leaſe, which being Prior to the Mortgage 
End unexpired, the Plaintiff will be nonſuited, though 
be has a good Title by Virtue whereof he might have 
chi bompell'd the Tenant ro Attorn. 5 

el Obſerve the former Inſtructions in your Proceed- 
n es after Trial, only make your Writs, &. return- 


di ble on a general Return-Day abicunq; Ec. and ſay, 
in, cc. per Breve nru and not per Billam. 


hen lf it be needful to alter the Venue in a Declaration, 

la rite the Subſtance of your Affidavit in the Margent 

dus. Defendens in hac narr. menconat. preſtitit ſacrum. 

aten guod promiſſto = aſſumptio in eodem narr. menco- Milla vils He- 
uy t. (fi que per ipſum fact. fuer.) fuer. fact. in Com. S. nue Chang d. 
M*. 


nnn in IL. (or M.) nec alibi extra eundem Com. S. 


trug See Mod, 2. Afdavit for changing a Venue before 
(the Arrctt, | 


Aſfidevit of the Receipt of a Declaration. 
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it, fi bs B. preftitit ſacr. ſuum qired itſe recent hare narr. 
15 le (Or arr. unde hec eft Coia 24. de October. uit, 
then tert. non antea) ——All Af avits read in Court 
ve e be ſtamp'd with a double 6 d. Stamp. 

ut, ( 
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King's Pench. 


that if the Plaintiff did not, within two Terms i 


Ok delivering Declarations, 


Of Delivering Declarations. 


; , AI 
Our Declaration being written fair in Cour 7 
Y hand, and a Copy taken, deliver it to the D. 7 
fendant's Attorney before the Efloign-Day, or el. 
you cannot compel him to plead that Term; an; 
ne pays you 64. per Sheet; and if it be not deliver 
before the Riſing of the Court the laſt Day of t 
Second Term after Appearance, the Defendant my 
have judgment and Coſts for not declaring in Ty 


Artoincy lives, you may engrols and file it, whic 
will be as effectual, as if you delivered it, but yi 
ought to give Notice hereof either to the Deer: 
ant or his Attorney when you find him, 

The firſt Day of the enſuing Term, make up you 
Paper of Rules, writing your Name and the Ter 
on the Top, and under that, A. B. verſus C. D. i 
carry your Paper to the Secondary, who now gn: 
one perempiory Rule to plead in about eight Daj; 
Carry that Paper to the Clerk of the Rules to bes 
tred, and pay him 1 s. 4d, and remember to cal! 
the Defendant's Attorney for a Plea before the Ri 
for Pleading are our, which is beſt done by learit 


7 

1 

4 

tl 

WM 

Terms ; but if you cannot find where the Detendani Þ 
Ea 

7 


. — _— dis. Ao e 
1 4 


{Ts 1 
— 
— 


a2 Note in Writing, That you expect a Plea in («an 
Et; 


Of delivering Declarations to Priſoner. N e 


T was nſual, when the Defendant was comrit Af 
1 ted to Gaol in the Country for Want of Bil, 


ter the Arreſt, cauſe the Defendant to be remon 
by Habeas Corpus to be charged in Court, the Pri: 
ner upon common Bail, or Appearance of Attorme 
was diſcharged from Impriſonment, to the Plaintif 
Prejudice, and therefore by 4 & 5 W. & M. c.: 
tis Enacted, That where the Defendant is fake! 
Soc. and impriſon'd for Want of Bail to appear, ti 
Plaintiff, before the End of the next Term after ti 
Weit is returnable, may declare againſt the Priſore 

1 F 


ration. And . 1 
hat, in all Declarations againſt any Priſoner on 


4 


. 


Of delivering Declarattons. 


147 


$a the Court, and cauſe a Copy to be deliver'd to King's Bench, 


him or his Gaoler ; to which Declaration he ſhall Q& Ng 


appear and plead, or elſe the Plaintiff ſhall have 
Judgment as if the Priſoner had not appear'd in 
Court, or refufed to anſwer or plead to ſuch Decla 


the King's Bench Procels, It thall be alledg'd in Cu- 
ody of what Sheriff, Bailiff, Sc. (having Return 
and Execution of Writs) ſuch Priſoner ſhall be at 
the Time of ſuch Declaration by Virtue of Proceſs 
at the ſaid Court, at the Suit of the Plaintiff, which 
Bllegation ſhall be as good and effectual as if ſuch 
Priſoner were in Cuſtody of the Marſhal of the 


Warſua Ifca f 


| i Alſo theſe Rules were ordered by the 


Court, viz. 


7, That no Copy of a Declaration be delivered 
to a Priſoner in Cuſtody before the Day of the Re- 
turn of the Proceſs upon which he was taken or 
TFharg'd in Cuſtody. | | 

Ez :-!y, That no Rule be given for a Defendant in 
Cuſtody, to appear and plead to a Declaration, till 
an Affidavit be filed with the Clerk of the Rules of 
the Delivery of a Copy of ſuch Declaration, and the 
Time when, and the Perſon to whom delivered, and 
at the Defendant was arreſted or charged in Cu— 
Efiody by Proce's of this Court, returnable before the 
EDclvery of ſuch Copy: And the Time when ſuch 
afndavit was filed, is to be entred on the ſaid Affi 
kavit by the Clerk of the Rules, and a Copy of ſuch 
1 3 produced to the Prothonotary or Secondar 
petore ſigning of Judgment. 

ah, If a Copy of the Declaration be delivered 
eainſt ſuch Defendants before Menſ. Faſche, or Craft. 
mar. and Affidavit thereof made and filed, ang 
he Defendant doth not appear before the End of ten 


Days after Eafter and Michaelmas Term reſpectively, 
Wuizment may be entred againſt him, if Rules have 
een given; but if he doth appear before the End of 
Nen Days after the Term, he ſhall imparl until 
3 L 2 5 | the 


148 Pk Delivering Declarations. 
King's Bench. the next Term (unleſs the Action be in London o 
a Middleſex, and the Defendant be in Priſon within y 
Miles of London or Weſtminſter) : Then tho' he doth ay. 
pear before the End of the ſaid Ten Days. he hal 
plead two Days before the Eſſoign Day of the ney 
Term; or in Default thereof (Rules being vive MW © 
Judgment may be entred againſt him, as aforeſai ſÞ 2; 
4thly, If ſuch a Copy be delivered to ſuch Defer!. 2 
ant on or before — Menſ. Paſ. or Craft. Animar. u 
in Hillary or Trinity Term, and thereon the Plaintif 
gives Rules to appear and Anſwer : The Defendan 
muſt appear two Days before the Eſſoign Day of the 
next Term; or in Default, Judgment to be entre 
againſt him. | 


& — 


5thly, If a Writ be returnable in any Term, ard 
Copy of the Declaration has been delivered bet + 
the Eſſoign-Day of the next Term, the Plaintiff u 1 
ſuch next Term may give Rules to appear and 4: $ 
ſwer ; and if theDefendant does not appear and ple 


on the Expiration of the Rules, Judgment ſhall E ! 

given againſt him. 5 2 

6thly, If the Declaration be not filed before the EH f 

of the next Term after the Wrir or Proceſs (by wν]Nñ e 

the Priſoner was taken or charg'd in Cuttady) We 
returnable, and Affidavit made and filed, as a 

ſaid, before the End of 20 Days next after +0 

— Term, the Priſoner ſhall be diſcharged by comm. 
Bail, ſigned by one of the Juſtices of this Court. 

7thly, If any Gaoler or Keeper of a Priſon, haviyf 


receiv'd a Copy of a Declaration againft any Pris wc 
ner in his Cuſtody, ſhall ſuppreſs the ſame, ir: |) 

not deliver it forthwith to ſuch Priſoner, an M8 % 

tachment ſhall be iſſued againſt him. ; n 

F. Holt, 8 W. Crane n. 

W. Dolben, Giles H 0 

Touching the Diſcharge of Priſoners ſee the Sit | E 

cutes in the Introduction, ante, : Ty 

| E 

E ho! 

( he 

me 


Of Pleas, ce. 149 


0 : 7 Re, Bench. 
FE 6 

f FE! | Of Pleas. 

3 Leas are either General or Special: A general Gencral. 


FH 
KH 
E 
©] 
| 
h 
f 
: 
| 
4 
G 
© 


Þ 2 Plea is now commonly made on a little Piece 
ot 24. ſtamp'd Paper, without Counſel's Hand, only 
me Defendant's Attorney's Name to it, and he pays | 
me Plainriff 's Attorney for entring it, as Not Guil- | 

ty in Treſpaſs, Sc. thus, | Fx 


ts BZ 4 Non Cul. per J. C. Sol. 18. and the like for Nor e 
> fat. Non Aſſump, CPF 

Hßpecial Pleas are drawn up in Form, ſetting forth Spectad, | 
the Matter pleaded at large, with an apt Concluſion ; 
to the Declaration or the Action, and muſt be fign'd 


dy Counſel, or cannot be receiv'd, and arc of iwo 
i. Sorts; Pleas in Abatement, and in Bar. N 
Pleas in Abatement are very often meerly dilato- Ae ut. 
mn ry, and may be called Temporary, for they do not 
eo to deſtroy the Action, but only ſtop it till the Ob- 
E tacle be removed. As, to plead that the Plaintiff is 
excommunicated or outlaw'd, only ſuſpends the Acti- 
on till thoſe DeteCts are removed: So, to ſay that he 
is an Alien Enemy, for he may be made a Denizen 
or naturaliz'd, and then the Obſtacle is removed. 
On Mſnomer of the Defendant's Chriſtian or Sur- MI 
* a 3 Miſnomer 
name, or naming him Executor when Adminiſtrator, 
the Plaintiff may bring a new Action without paying 
Coſts. | 
= Abatement may be pleaded in many Caſes, as to 
the Name, Addition, Death, Coverture, one of the 
E Executors or Adminiftrators not named, Infancy in 
the Plaintiff or Defendant, (tho' this in the Defendant 
may be given in Evidence at the Trial, and will 
nonſuit the Plaintiff, tho' not pleaded) other Action 
depending. Privilege, as that the Defendant 1s an 
Attorney of C. B. and ought not to be ſued in the 
King't Bench, except the Plaintiff be an Attorney of 
the King's Bench. | | 
Note; the Defendant's Attorney muſt be cautious 
: how he rejoins to the Plainritf 's Replication; for if 
Ve © joins Iſſue, and it be found againſt him, the Judg- 
nent is final: The uſual Way is ro demur to the Re- 
E plication, and then the Judgment can be but a Re- 
L 3 [p_naeas 
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Ring's Bench, ſpondeas Orſtor, 3. e. That the Defendant ſhall ple 


* 


L 


Miſhomer., 


Replication, 


PYens in Bun. 


pers, either by Mr. Earle, or Mr. Benton, viz. Mr. Er 


Pk Special Pleas, &c. 


another Plea, which may be either General or Spe 
cial. . 

A Plea in Abatement muſt conclude to the Declz 
ration, as Unde pet. Fudicium de Bill. (or Nar.) nl 
Ft quod Billa illa Caſſetur (or if an Alien Enemy) ur 
de pet. Fudic. ſs pred. A. (i.e. the Plaintiff Alien) « 
Bill. pred. reſpondere debeat, &c. 

Et pred. Jhomas per J. Pyke Attorn. ſuum ven. &* 4. 
fen. vim & injur”, c. (for Quando muſt not be ing 
in Pleas in Bar.) Et pet. Fudic. de Bill. pred. quia dii 

uod iffe pred. Thomas nominatur © wocatuy per vm } 

home Graiden, & per eadem nomen & coonomen t 
pore Nati vitatis fue huciiſq; ſemper cogn. & wocat. fuit *M 
non per nomen Thome Graden prout in Bill. pred. «per 
nominatur. Et hoc parat. eſt verificare, unde jet', H WW, 

Et pd. (PI) dicit quod per aliqua per pred. T. ſuperins tl 1 
ciando allegat. Billa ſua f redict. caſſari non debet quia i-W 10 
cit quod idem T. nominatur & qocatur & die Ex hib p 
Bille red. nominat. & vocat. fuit tam per nomen T. C 
den, nt per nomen T. Graiden, & hoc pet, quod ini 5 


ow . ·- IE 9-4; 


3 RT | 
Fi} per patr:ant, Cos : hc 
a ; | 5 4 th. 

Sce more. of Pleas in Abatement, c. in pr 
2. Foſt. | ; Ar 
E. 


Pleas in Bar may deſtroy the Plaintiff *'s A gion f . 
ever; as it the Defendant Pleads a general RelciW. 
EY And as Pleas in Abatement conclude to the Dif : 
claration, ſo in Bar they conclude to the Action, ie 
Unde pet. Fitdice ſi pred. A. B. Action. ſua. pred. ind: an : P.. 


ei habere feu manutenere debeat, & c. Tua 

If there be Special Pleadings in any A tio RF 7 
the Plaintiff or Defendant, the Secondary will en 
Rules to Reply; and if the Defendant either e. 
to Iſſue, or if there be a Demutrer, the Pleadi e o; 
are to be given to the Clerk of the Papers, MR 
gives a Rule in the Margent of the Book for !. Rue. 
Defendant to rejoin, #*:, and he is paid for mak! FF 
it up, which is otherwiſe in C B. for there the Plat Cr: 
tiſf's Attorney hath the Benefit of making up, 


Pook. | 
mt Special Pleas are left with the Clerks of the!“ 


Wilt: 
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Ok Special Pleas, &c. 


hen the Plaintiff's Name begins with 4. and 


Fg 


Mr. Benton when it begins with B. and fo al- 


ternately through the whole Alphabet. Therefore, 
hen you are for the Plaintiff, you muſt take a Co- 


"py from the Clerk of the Papers of ſuch ſpecial Plea 
or Demurrer, for which you pay 6d. a Sheer, and 
put in your Replication, and carry your Declaratt- 
on to him, and he will make up the Paper-Book, or 
rather make it up your ſelf Copy-wiſe, and let him 
peruſe it, and he writes a Rule on the Side therefore 
to this Purpoſe. jp 

Phat if the Defendant doth not receive the Paper- 
Þook, and return it to be entred in four Days, then 


Flea. | 
Deliver this Paper-Book to the Defendant's Attor- 


bey, and call for it ar the End of the Four Days, 
and be mult pay you for entring his Warrant of At- 


torney, and 10 d. per fol. for his Plea and other his 


E Plcadings, as Rejoinder, &c. if any. | 
It is ſaid, that after the Rule to return the Paper- 


Book is out, you may refuſe to accept it without a 
bew Rule (unleſs it be within one Day after), bur 


E then you may detain it four Days more ineluſi ve. 
After a Special Plea, the Defendant's Attorney, at 
y Time before he ſets his Hand to conſent to the 
Entry of a Special Iſſue, may plead the general Iſ- 
ue or Demur, and wave ſuch Special Plea as he has 
Eplcaded. See 6. Mod. 38. A Demurrer was join'd in 
I Term, and now in Michaelmas 'twas mov'd for 
e Defendant to change his Plea, c. and per 
CL, all being in Paper, tis very regular either to 
change or amend on Payment of Cots. 

Nie; Paper-Books on Demurrers, after they are 
Efeturn'd, muſt be engroſs'd on a Roll, and made a 
Record, which is to be brought into Court, and 
Emor'd by Counſel to be made a Conrilium ; whereupon 
Rule is drawn up, and the Cauſe ſet down to be ar- 
Pued, and then the Books are made for the Judges, 
Ind 25. given to each of their Clerks, and then to be 
rgued by the Counſel. 


L 4 = - of 
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judgment by Non pros. may be entred for want of a 


See 6 Mod. 22. 


Poſt. 


Concilium. 
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King's Bench. 


0 


Intratio Non 
pr. ad Bar- 
ram. 


Non Prof. on 
an Action by 
Latitat. 


Judg m ent. 


Andi her Form. 


Another. 


rec. retornabile cor. dict. D. R. de Term. Paſ. aput 


Ok Entring Non Profs. 3 

5 

Of Entring Non Profles. $I 

Ontinue the Poſtea as before, to Qui ad verita, : 

de infracontent. dicend. elect. triat. e jurat, Tucr, 4 1 

ad Barram hujus Cur. de vereditlo ſuo de & ſuper previ 4 


reddend. inter ſe con municand. receſſer. & poſtea ad earn 8 
Barram pro Veredicto ſuo, in hac parte reddend. veverer. [Wi F 
per quo pred. Quer. ſolempniter exact. non ven. nec et 

Bill. ſua. inſraſcrijt. Ideo, cs b b 


Devon. G. B. arreſtat. fuir ad ſect. C. D. virtue WF, 
A bris. D. R. de Lat. ret. cor. D. R. apu! i 1 
M. &e. Et pred. C. tune & ibem. protulit in Cur. ), We, 
R. hic quandam Bill. ſua, ver. pred, A. in Cult, Mar, Wh: 
&c. de placito, &c. quam quidem Bill. idem 9 
verſ. pred. A. poſtea non eſt prof. Ideo adjudican WF 
eidem A. pro Mit. & Cuſtag. ſuis per ipſum in be | 
parte appoit. 40s. juxta form. Statuti, &c, 


Theſe Frdgments ou Non Prof. muſt be draaun 1155 an 5 
Coſts ſign d by the Maſter, as thoſe by Confeſſion, Non ſu Wh; 
inform. and Nil dicit, are. | | 


— . B. qui tulit Bill. ſua. de plito. Tranfr 

X. verſ. C. D. comparen. pretextu Prei 
D. R. de Lat. ad fect. ipſius 4, B. a Cur, D. R. pret 
emanan. Bill. illam non eſt prof. Idco. adjudicantur 
eidem C. per Cur. D. R. hic pro Miſ. & Cuſtag. 45. 
juxta form. Star, &c. Et ipſe & pleg. ſui de proc 
45 D. & R. R. in Mia“, &c. Et pred. 4. cat indefine 

ic. | 


London . A B. arr. fuit virtute bris. D. R. de Lit 
| cor. ipſo R. emanan. & Vic. Lond. d. 


W. die — prox. poſt. — jam ult. preterit. ad relp. 
D. de placito Tranſgr. Et idem A. B. ad eunden 
Diem per Att. ſuum ſedm. form. Stat. in hu— 
moi. caſu nuper edit. & proviſ. Comperuit. Et pre 
fat. C. D. in eadem Cur. dict. D. R. cor. ipſo R. 4 
pud W. per Billam five Narr. ſuum in aliqua accon: 

1 por 


Df Entring Non Proſs. 153 


E erſonal. five Ejection. firme verſ. ipſ. A. B. ante King's Bench. 
g nem Term, Sce. Trin. ex tunc prox. ſequen. exiſten. 

N prox. Termin. poſt Comparenc. ipſius A. B. ad ſect. 

ET b. non Narravit. Tdeo conf. eſt quod pred. C. D. 

bil capiar per bre. ſuum pred. ſed quod ipſe fir 
„zi Mia”. Et ulterius Conf. eſt quod pred. A. B. re- 
ceuperet verſ. pred. C. PD. 30 s. pro Miſ. &c. eidem 
.. per Cur. dict. D. R. nune hic juxta form. 
Stat. in humoi. Caſu nuper edit. & proviſ. adjudicat. 
„Et pred. A. B. habeat execution'. 


I. . B. arreſtat. ad ſect. C. D. perſonal. com- Anot ler for not 
. . peruit cor. D. R. apud W. die prox. Declaring wit h- 
e pot. Et quia pred. C. non narravit verſ. prefat. A. B. in Three Days by 
vv WE infra tres dies extune prox. ſequen. Ideo juxta form. a 8 Eliz. 
Stat. adjudicat. eidem A. per Cur. D. R. 12 8. pro I 
EM & Cuſtag. &c. | | 


r ſuper hoc pred. Def. petit quod Quer. ad Non Prof. for 
uu | plituw. ipſius Def. replicaret ſuper quo Dies dat, Want of the 


Plaintiff's Re- 


elt (as in the Rule given) per Cur. dict. D. R. nunc hie plication. 


prefat. quer. ad replicand. ad pred placitum pred. 
1 Et dict. eſt eidem quer. per Cur. dict. D. R. nunc 
pic quod ipſe ad eundem Diem Repl. ad quem diem 
tor. D. R. apud W. ven. pred. Det. per Att. ſuum 
pred. Et pred. Quer. licet ſolempnit. exact. non ven. 
ber ad placitum pred. Def. replicavit nec cf Billam 
ſuam pred. ver. cundem Def. ulterius proſecut. Ideo 
Econ!. eſt per Cur. hie quod pred. Quer. nil eaperet 


rer. 
red. 


n per Pill. ſua pred. ſed quod ipſe & pleg. ſui de prol. 
40% eeilt. F. D. & R. R. ſunt in mia”. Er pred. Def. eat 
adde fine die, &c. Et ulterius conf. eft quod pred. 


tine Wet. recuperet verſ. pred. Quer. 3 J. pro mia. & 
euſtag. ſuis per ipſum circa defenſionem ſuam pred. 
in hac parte ſuſtent. eidem Def. per Cur. D. R. &c. 


Lt adjudicat. & idem Def. habeat Executionem. 


pu 1% de hoc pon. ſe ſuper priam. Et pred. Def. per Non Prof. fo 
L (ut ante) ſuper quo dium eſt eidem Quer. per 7 ”/ 4 genes 

Cur. dict. D. R. quod ipſe replicaret ad pred. placitum ral Mete. 

& intraret Exitum in placitum pred. die prox. 


pre: pot — periculo ineumben'. Poſtea iſto eodem Term. 
8 For. dict. D. R. apud W. Ven. pred. Def. per Att. 
co 


pLum pred. & pred. Quer. licet ſolempnit. exact. non 
f | | ven. 
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Nolle Proſequi 


154 Ok Iſſues, &c. 


King's Bench. ven. nee ad placitum pred. Def. replicavit nec 
&c. ut ſupra. „ 


D Oſtea Scilt. (tali Die & Anno) ven. hie in Ci 
| uer. per Att, ſuum pred. & fatetur ſe hie! 
Cur. ulrerius Nolle proſequi verſ. prefat. Def. 
placito pred. Ideo idem Def. cat inde ſine die, &. 


per Quer. after 
Iſus joins. 


N 4 
q ** — o 4 — A + 8 3 3 
— - — 3: 
—_ = e 


Note; Where there are divers Iſſues, a Nolle Prof 
may be entred to Part, and a Trial or Demurrer may | 
on the Reſidus. 


82 8 


Of Ter. 


wes. N flue is generally where there does ariſe ont 

; 7" Pleadings an Affirmation on one Part, an; 
Negation or Denial on the other Part; and tis ſu 
that tho' ſuch Negation be but implied, yet it nl 
make a good Iſſue, provided the Affirmation be h: 
direct; for implied Negative is a Denial of what i; 
armed, as well as an expreſs Negative. 

155 Wher a Plea is pleaded to the Declaration, and th 
8 Plaintiff's Attorney's Hand is ſet to this Plea, the 
is the Iſſue join'd, and not before: And ſuch an] 
though only in Paper, and not ingroſs'd, cannot! 
wave, but by Conſent of both Parties. But if“ 
ſſlue be fo joined, and the Plaintiff does not enter! 
the fame Term, the Defendant may within the in 
Five Days of the next Term alter his Plea, and ple 
De Noto. And if the Defendant gives the Plaintif 
Rule to enter his Iſſue, the Action lying in Loxdnd 
Aiddleſex, the Plaintiff muſt bring the Record i 
the Office within 4 Days after Notice of the Rn. 


— 22 2 


0 


and if it be in the Country, he muſt bring it betor 

Noi nt, the Continuance- Day of that Term, or a No 
may be ſign'd and entred. | 

And Note; if the Defendant pleads, and the Plat 

tift replies and denies the Plea, the Defendant 5. 

make up the Iſſue; for by the Plaintiff's Repli 

tion a new Iſſue is rendred. Where there is an If 

to Part, and a Demurrer to Part, the Trial of the ip 
may be either before or after the Arguing of the 
Demurrer at the Plaintiff's Election. And if the! 


PI 


= Of Iſſues, &c. 
ei ge two Iſſues joined, one whereof is a good Iſſue, 
Fa the other not, and upon the Trial entire Dama- 


es are given upon both Iſſues; this is erroneous for 
i th, and the good Iſſue is vitiated by the Defe& 


te other. Sed contra, if Damages had been 

= 27 veral. | 

. . | 

T pred. A. B. per F. S. Attorn. ſuum ven. &e, 

= Et idem A. dicit quod ipſe non aſſump. ſuper ſe 

ly odo & forma prout pred. C. ſuperius verſus eum 
| quer. & de hoc pon. ſe ſuper Priam. Et pred. C. Sili- 
fer. &c. Et ſuper hoc pred. C. pet. quod pred. D. ad 
garr. ſuam pred. ſilit. reſpond. ſuper quo idem Attorn. 
pred. D. dicit quod ipſe non eſt inform. per pred. D. 

ee aliquo reſponſ. inde eidem C. in premiſſ. dand. nec 
I Egiquid aliud dicit in Barram five precluſion, ac- 
wy: 


| Ponis ipſius C. pred. per quod idem D. reman. inde 


Ba verſus prefat. C. occ'one non performacon. pro- 
on. aſſumpcon. pred. D. pred. recuperare debeat, 
c. ſed quia Cur. dict. D. R. cor. ipſo R. incogn. 


Im quoad triand. exit. pred. int. prefat. C. & pred. 
e fuperius in forma pred. jun&. quam quoad inqui- 
Bend. que Dampna pred. C. ſuſtinuit tam occ'one non 
Nerfermacon. promiſſion. & afſumpcon. ill. quam pro 
Wil. & cuſtag. ſuis per ipu. circa ſect. ſuam in hac 
re appo'it. ven. inde Jur. cor. D. R. &c. 


* 
cg 
P 


r quoad 101. de pred. 30 l. quas pred. quer. ſu- 
ʒperius exigit verſus eum virtute Bille pred. idem 
, dicit quod ip non poteſt dedicere Actionem pred. 
er. nec quin Bill. illam fit fact. ipſius Def. nec 
in ipſe debeat prefat. Quer. eaſdem 10 l. modo 

Prma prout idm. Quer. ſuperius verſus eum inde nar- 
Ruit. Ideo conf, eſt quod pred. Quer. recuperet ver- 
prefat. Def, eaſdem 10 l. & pred. Def. in Mia' &c. 
F quoad pred 201. de pred. 30 l. reſid. quas pred. 
er. ſuperius ex Compo. exigit verſus eum idem 
, dicit quod ipſe non debet prefat. Quer. eaſdem 
ol. nee aliquem inde denar, modo & forma, &c. 


11:88; N 
1 t ce hoe pon. &e. Et quia conveniens & neceſſe 
che t quod unica fiat Taxatio Dampnor. pro uno inte- 


ro Debo. pred. fi conting. Judicuum de pred 20 l. 
F | qQUAS 


Jt, ; 2 eundem C. indefenſ. ob quod pred. D. Dampna 


153 
King's Bench, 


Damages. 


Two Iſſues, Viz. 
Non Atlumptic 
by one Defen- 
aunt, and Non 
Intormatns by 
another. 


g * que Dampna pred. C. oce one ill ſuſtinuit. Ideo 


On a Cigno vit 
Actionem for 
Part, and Nil 
debet per Pa- 
rriam for the 
Relidue. 


156 


King's Bench. 


Foms of Iſſues. 


quas idm. quer. ſuperius ex compo. exigit yerſu; Dh 
at. Def. eidem Quer. reddi. Ideo ceſſet Tant 
Dampn. ill. quouſq; pred. pli'tu. de eiſdem 200. 
ter partes pred. terminetur, &c. Et quoad trix: 
Exit. pred. precepr. eſt vic. quod venire tac', &, ; 
an Expoſition of Unica Tazatio Dampnor, in C. 


berbach, 333. 


On Non al- 
ſump. intra ſex 
Annos. 


Replicatio. 


Iſſue on a Plene 
Adminiſtravit. 


Replicatio. 


Non di mi ſit. 


A modo ad hune Diem, &c. Et dicit quod pr; 
(Plaintiff) ace on. ſuam pred. inde verſus en 


habere ſeu manutenere non debet quia dieit qu; 


pred. (Plaintiff) tali die & Anno Billa. ſuam pn 
verius ipu. (Defendant) exhibuit quodq; ipſe iden] 
ad aliquod tempus infra 6 Ann. ante diem exhubic 
Bille pred. pon aff, ſuper ſe modo & forma pn 
pred. (Plaintiff) ſuperius inde verſus eum nat 
hoc parat. eſt verif. Unde pet. Jud. fi pred. (Plain 
accon. ſuam pred. inde verſus eum habere ſeu man 
tenere debcar, &c. 

Et pred. (Plaintiff) dicit quad ipſe per aliquap 


pred. (Def.) ſuperius plitando. allegar. ab acc'one f 


pred. inde verſus eum babend. precludi non det 
quia dicit quod dict. (Def.) infra 6 Annos afſumj 
ſuper fe modo & forma prout pred. (Plaintiff ) ut 
rius verſus ipſum (Def.) narr. Et hoc petit quodi 
quiratur per Priam, Et pred. (Def.) ſiliter. Ideo ꝶ 
inde jur. &c. | | 


Ctio non, &e. quia dicit quod ipſe tempore u 

hib. bill. pred. plene Adminiſtravit o'ia Bon. 
Catal. que fuer. pred. (the Inteſtate) in manibus f 
adminiſtrand. per quod pred. (Def.) Deb. ſuum pte 


prefat. A. ſolvere non potuit. Et hoc parat. 6 


Unde, &c. | | 
Precludi non, &c. quod pred. (Def.) hab. & tel 


pore exib. hill. pred. viz. tali die & Anno) apud 
&c.) huit. diverſa Bon. & Caral. que fuer. pt 


(Teftator) tempore mortis ſue in manibus ſuis Acn 
rand” ad valence, &c. Unde eidem Plaintiff ſa 


cere potuit. Et hoe petit, &c. 


On Non dimiſit fay, Quando, &c. Et dicit qu 


pred. (Plaint ff) non dimiſit eidem (Def.) meſſuagit 
ſive Tenementum pred. & cetera premiſſa cum peri 
modo & forma prout pred. (Plaintif) ſuperius ve! 

er 


FE CUager of Law. 

eum Queritur. Et de hoc pon. ſe ſuper Priam. Et 

mM 2 A filiter. &c. Ideo ven. &c. | 
EZ 0 Non detinet per patriam, ſay, Quando, &e. Et 

Eicic quod ipſe non detinet prefat. Bon. & Catal. 

pred. in nar, pred, ſpecificat. nec aliquam inde par- 

Eeclam modo, Ec. ut ante. | 


Uando, &e. Et dicir quod ipſe non debet pre- 
E far. (Plaintiff) pred. 60 l. nec aliquem inde 
ge. modo & forma prout pred. (Plaintiff) ſuperius 
erſus cum Queritur. Et hoc parat., eſt defendere 
Nontra ipſum & ſectam ſuam qualitereunq; Cur. dict. 
e R. nunc hic conſideraverit, & c. Et ſuper hoc 


ai am eſt (Def.) per Cur. dicti D. R. quod ven. 
1 


In lege ſua de duoden. manu cor. D. R. apud W. 
ie — prox. & poſt ad perficiend. legem ſua. 
leg. de lege F. Doe & R. Roe Idem dies dat. eſt 
rtibus pred. ibid. &c. ad quem diem cor. D. R. 
ud V. ven. tam pred. (Plaintiff ) per Attorn. ſuum 
reed. quam pred. (Def.) in propria perſona ſua. Et 
fer hoc perfecit inde Legem ſuam de duoden. 
nu. Ideo conſ quod dictus (Plaint ff) nil cap. per 
Wil. uam pred. ſed pro falſo clamore ſuo fic in Mia. 
"ME: cictus 7 ef. cat inge fine die, &c, 
ui !f the Defendant fails in his Law, ſay, Ven. pred. 
001 Paint ff) per Attorn, ſuum pred. & pred. (Def.) 
ee ac cundem diem Solempnit. exact. non ven. fed 
Wlalt. fee, Ideo conf, eſt quod pred. 4 recuperet 
Perſus prefat. B. deb. ſuum pred. necnon 20s. pro 
W:npnis, &c. as in Fudgment by Default. 
To wage Law is to put in Security that he will 
Wake his Law (2. e. take the Oath) ſuch a Day: And 


Whercof is thus; The Party comes 1n the Face of the 
Furt, without the Bar, and at the End of the Bar, 


x. (el Rich is towards the Right Hand of the Juſtices, 

ue bere the Secondary demands of him, whether he will 

* Page his Law; and if he anſwers that he will, the 
* 


ſal Bic a falſe Oath, and then he repeats the Oath af- 


kr the Secondary, viz. Hear this, ye Fuſtices, that I 


it Ly B. do not owe to J. C. the Sum of nor any Penny 
we lerecf, in Manner and Form as the ſaid J. C. bath de- 
Low red againſt me. So help me God. Beſides which, he 
5 YO 


4 4 ought 


make Law is to take ſuch Oath, the Manner 
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R ing* Bench. 


Non actinet. 


Nil Cebet per 
Legem. 


Mager of Law. 


edges admoniſh him to be well adviſed, and not to 
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King”s Bench. 


if he does not appear, the Defendant goes quit, vin 


Iue on Compe- 
ruit ad Diem 
in Ixeſ. 


Replicatio 


ment of Coſts may bring a new Action, 


him with an Oath. Nor can he wage in Try 


Kin ger of Law. 


ought to have 12 of his Neighbours ready to teſti, 
that they believe he has taken a true Oath ; butt c 
being at the Diſcretion of the Juſtices, is often {ie 
penſed with. And Note, that before the Deferdu 
takes ſuch Oath, the Plaintiff is called thrice; 


out raking ſuch Oath, and is Ciſcharged withy: 
pleading, and the Plaintiff barred for ever; . 
where he wages his Law before Imparlance; for! 
he wages after Imparlance, and the Plaintiff ch 
not appear to hear him performit, the Plaintiff 
only be nonſuited, and is not barred, but on Py 


. © a 


This Wager is allowed where Debt is demand 
without Deed or Specialty, or Witneſs to prove ih 
ſame ; and therefore it may be on a Book Debt, u 
on a Mutuatus and Inſimul conzputafſet in Detinue, a 
in Debt upon Arbitrament, and in Detinue by « 
other's Hand: But where a Contempt, Treſpaſs, ; 
ceir, or Injury is ſuppoſed, he ſhall not wage 
Law becauſe in ſuch Caſes the Law will not m 


INNER 


np 
* 
- wil © 


9 
212.8 
FELL IM 


which is the Reaſon that Action is more frequi 
than Detinue. Nets 

In An Action of Debt for an Amerciament in ( 
Baron he may, but not in Debt for a Fine or 4m 
ciament in a Court Leet, nor in Caſe upon Aſſunjj 
Vid. 1 Leon. 92, 203, 204. 3 Leon. 28, 212, 238. 


A 


. n 
3 N 
S LO; 

X. 


Uando, &c. Actio non quia dieit quod ipſecor 
peruit cor. D. R. apud M. pred. predicto di 
& cd reſpond. prefat. A. in Condicon. pred. ſi 
rius nominat. de pred. plito. Tranſgr. ſecundum for 
& ett. Condicon. ill. cujus quidm. C. com parene di 
Cur. dict. D. R. cor. ip'o R. apud W. ad tune & ibe 
recordabatur prout per Record. inde in eadem d 
ipſius Dom. Reg. cor. ip'o R. apud W. pred, reli 
1:quet manifeſte, Er hoe parat. eſt 1 per Rec 
unde pet. Jud. fi pred. Plaintiff, & c. 
Precludi non quia dicit quod non h'tur tale! 


cord. comparenc. pred. C. fact. cor. dict. D. R. 4 / 
W. pred. die, &c. in eadem Cur. dict. D. R. cor. 
D. R. apud FW. pred. remanen. qual. ipſe pres 
ſuperius allegavit. Et hoc, &c. Unde pot. joy 5p 
. | amg 


Foꝛms of Iſſues. 


bempna ſua occ'one Tranſgr. pred. ſibi adju- 
cart. 

i887 Ec pred. C. dicit quod h'etur tale Record. compa- 
MW:ic. plus C. fact. cor. &c. pred. die, &c. in pred. 
Fur. &c. apud W. pred. ramanen. qual. ipſe iupe- 
oss allegavit. Et hoc parat. eſt verif. per Record. 
e Kc. Ideo precept. eſt eidem C. quod h'cat hic tall 
e Record. ill. ſub ſuo periculo, Ec. Vide peſt. 


MT Cano, E.. Er pet. audit. & rinti Obligatorii pred. & 


mo ei legitur, Cnc. pet. etiam auditum Condicon. ejuſdem 
Pei legitur, in bec verba Scilt. The Condition, 


. quibus left. auditis idem C. dicit quod pred. A. 
eon. ſuam pred. inde verſus eum h ere ſeu manutenere non 


/ dicit quod poſt confecc'on. Scripti Obligatorii pred. 
u ante diem exhib. bille pred. ipſius &. ſcilt. die, &. coni- 
. prox. ſeqiten. poſt Dat. Script. Obligatorii pred. C. com 
a or. dict. D. R. nunc ad reſpond. preſat. A. in plito. 
\ (i. pre. ſetundum form. & eff. Condi con ſcript. Obaligtorii 
e £7 Jo parat. eſt veriſ. per Record. Ballii inde in Cur. 


R. nunc cor. ip o. R. apud W. pred. remanen. Unde 
d. ſi pred. A. acc on, &c. ä 


Dando, &c ut ſupra, to quia dicit quod ipſe idem C. 
„ * ſuper (talem diem) ſuperius men conat. non 
eat. A. 3o l. pred. in Cond. pred. ſuperius men'conat. 
dum form. &. eff. Cond. pred. modo & forma pout pred. 
/ berius pli' tand. allegavit. Et hoc pet. quod inquirat. fer 
, Et pred. A. ſilit. Ideo ven. &c. 


eco! 3 Qua dic. quod ip'e idem C. tempore confec. ſcrib. Ob. 
10 d fut infra Etat. viginti & un. Annor. vis. Etat. 


(oo ten: decin Annor. & non amplius, & hoc, & c. Dude, &c. 

n fan Peclnadi non, quia dic. quod pred. C. tempore confec. ſcrip. 
c, “red. fit plen. Etatis 21 Annor. modo & forma provi 
c 10:84. C. /berius pl'tando allegavit. Et hoc pet. quod in- 


m. er Priam. & pred. C. ſiliter. &c. Ideo, &. 
e modo, Cc. Et dicit quod ip e de debo. pred. virtu- 


pred. onerari non debet quia dic. quod ip'e tempore 
Vece on ſcrip. fuit impriſonat. per pred. A. & al. de Covina 


alc %, apud in Com. pred. & ibid. im priſona de- 
\.. 188" 7 0/4, dem, C. per vim & duritiem impriſonament. il 
or. t. % prefrt. A. ad tin, & ibid. ſigillavit & ut fact. 
rec. e A. deliberavit. t hoc, &c. Unde pet. Fudic. (6 
Jud. % Debo. pred. virtute Script. Obl. pred. onerari de- 
amg: fc. | (Precludi 
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King's Bench, 


Rejonder. 


On a Compe- 
ruit ad diem 70 
a Bail-Po;;d, 


Note ; He may 
ſet ferih the 
Obligation alſo 
in hec ve ba, 
if it be for bis 
Advantage. 


Oi Conditions 
per for mea to a 
BD l. 


Ou Infra E.:, 
leaaed. 


Rep.iicatio, 


Oz Dureſ; 
plen ied, 
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King*s Bench. (Precludi non) quia dic. quod pred. C. tem pore au 
Fript. pred. ſuit ſui Furis ad largum & extra quant 
Replicatio. priſona. &® ſcript. ill. ex mera ſpontanea voluntate ſus 
dem A. ſecit, ſigillavit & ut factum ſuum deliberavit & y 
per vim & duritiam Iinpriſonamenti prout pred. C. ſubni 
Sc. ut ante. | 
: If Per minas, ſay, A. tempore confec. ſ. vip. ON, tn 
+ = a eidm. C. tales & tant. Minas de vita ſua & Mutilus 
21 Membror. ſuor. ſibi inferen. niſt ip'e ſcrip. pred. preſat. Nn 
facere & Sipillare vellet apud E. pred. impoſuit quid in 
C. ſcript. pred. ob metum minar. ill. prefat. A. ad tun\ 

ibid. fecit, Et hoc, &. Unde, Cc. 

On Son aſſault Et modo, Ec. Defend. vim & injur. quando, &«, þ 

Demcſne plead- quoad venire Vi & Armis ſeu quicquid quod eſt contra jþ 

ed. cem dict. D. R. nunc dicit quod ipſe non eft inde culpabili 

de hoc pon. ſe ſuper Priam. Et pred. A ſiliter. &c, 
guoad reſid. Tranſgr. fred. ſuperius fieri ſuppoſit. iden 
dicit quod pred. A. accon. ſuam pred. inde verſus eum | 
ſeu manut. non deb. quia dicit quod pred. A. die & 4 
ſupradict. in narr pred. ſuperius ſpeci cat. apud E. pri. 
Com. pred. Vi & Armis in ipſum C. inſult. fecit, &. 
adtunc & them. verberaſſe vulneraſſe & maletractaſſeu 
et niſi idem C. ſe ipſum erga p refat. A. adtunc & i 
citius deſendiſſet & ſic idem C. dicit quod malun t 
dampn. ſi quod eidem A. adtunc & ibid. evenit hoc fit 
Inſult. ipſius A. propr. & in defenſione ipſius C. Et loc 
nde, &#c. : 

Replicatio. ( Precludi non) quia dic. quod pred. C. de injur. ſua ſi 
& abſque tali Cauſa per ipſ. C. ſuperius pli tando allyl 
in ip um A. inſult. fecit & ipſ. A. verberavit vulnerauit 
maletra#avit modo & forma prout pred. A. ſuperius «tl 
eum quer. Et hoc, &fc. | 


On Non dawp- Et modo, &. Defendit vim & injur. quando, &: 
nificatus plead- pet. audit. Scrip. Obl. pred. & ei legitur, & pet. ti 
* % Counter audit. Cond. Ec. quibus lectis & auditis idem C. dict y 
ond pred. A. nunquam fuit dampnificat. occ one pred. Serif. 
Et hoc, Se. Unde, Cc. / 

Or thus, C. dicit quod ifſe idem C. tempore confeccl 

Scrip. Obl. pred. hucuſque ſalvaviſſet & inden:pn. conſerol 

5 EP indempn fie aviſſet pred. A omnibus turbac'onibus (Ai 
Troubles) /e&.- in onvenienc. dampnis & moleſtac cnibu 

cone. Script. Obl. pred. (or otherwiſe as the Condition 

Et hoc, S. Inde, &ec. * 
ren 
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1 : Precludi non, quia dic. quod pred. C. ſuper diem, Oc. King's Bench. 


ali 


oerius menconat. non ſolvit, Sec. (or ſhew how damni- "V 
Ned in particular; or that the firſt Obligee) minaba- Replication. 
tr © conabatur arreſtare ihſu. Quer. pro denariis, &c. 


, (Quer.) illos ei ſolvit & ſic dampnificatus, &c. 


E modo, &c. Actio non quia dic. quod ip'e idem C. nun- On Ne unquet 
n fuit Execut. Teſtam pred. J. S. defunct. nec aliqu a Executor 
Va five Catalla ipſius J. ut Execut. Teſtam. ej uſdem un- Pleaded. 
an Adminiſtravit. Et hoc, &c. Unde, Efc. | 
on Ne unques Admin. lay, 7 — dic. quod Adminiſtra- 
FHoror. & Catallor. pred. que fuer pred. J. tempore Mor- 
ſue eidem C. per prefat. Archiep. Cant. nunq m com a 


1 Et bos, fc. | 5 
na E= modo, c. defendit vim, & c. Et dicit quod ip'e de 
„ e, pred. ut Filius & Heres pred. J. S. Gen. patris ſui 


rrari non debet quia proteſtando quod Script. fred. non eff 
Au, pred. J. pro pli to dicit quod ip'e non bet aliqua Ter- 
ſeu Ten ta per diſcenſ. hereditar. de pred. J. S. pred. 
tre ſuo in Feod. ſimplici nec huit' die exhibiconis. Bill. pred. 
unqua. poſtea. Et hoc, Ec. Unde pet. ud. ſs de Debo- 
d ut Fil. & Heres pred. J. S. Patris ſui virtute Script. 


& | d. onerari debeat, &. | 

un ldi non, quia dicit quod die exhib. Billie ipſius A. pred. Replicatio, 
fl die) E Anno pred. C. huit. Terras & Ten ta ſuf- 

Hoc, Sr per Diſcenſ. bereditar. de pred. J. Patre ſuo in Feodo 


Mlici unde eidem A. ſatisfeciſſe potuit videlt. apud E. in 


4a ii D. & hor pet. quod inq. per Priam. Et pred. C. ſiliter 
ale ven. inde Fur. cor. Dom. Reg. apud W. die prox. poſt, 


ig E quia nec, &c. Ad Recogn. &c. quia tam, Epc. Idem 
44, ef partihus pred. ibid, &c. - 


as, | Of Demurrers. 


1;:;t mW Demurrey is either to the Pleadings or to the Evi- & Demurrer te 
nit dence, and the former may be upon a Declarati- the Pleudingi. 


Replication, Rejoincer, &c. as well as on a Plea, 
Fall the Parts of Pleading to Iſſue ouglit to be ac- 
ding to the Rules of Law, or elſe the Party may 
nur thereto. For tho' by the late Statute for A- 
ob dment of the Lau, Want of Form is not ſufficient 
dition eng general Demurrer; yet when ſuch Want of 
m is made a Cauſe of the Demurrer, it may _ 
Vails 


182 Pk Demurrerg; 


King's Bench. vail: And if there be Want of Subſtance, a genen 
Demurrer will ſuffice. = 
Lemurrer to E. A Demurrer to Evidence is when the Party c“ jn 
* mands Judgment of the Court, whether the Mau . 7 
given in Evidence (admitting it to be all true) ER 
ſufficient to find a Verdict for the other Party, u} WW 
on the Iſſue joined between them. And when ſuch; WW 1; 
Demurrer is, both Parties muſt agree the Matter g 
Fact, or elſe the Court can't proceed to deternin I 
the Matter in Law. And on ſuch a Demurrer th GE | 
Party demurred unto. may demand the Judgment d I» 
the Court, whether he ought to join in Demurrer ; fr Wi 
if there be not good Caule thereof, the Court vil RG 7 
over-rule it. 3 | spe 
A general Demurrey doth not lie to a Scire Fi, . ver 
it is in Nature of a Judicial Writ, and is intendt WR pl i 
to be good, except Special Cauſe be ſhewn thai per. 
is not. | | | | fic, 
If a Demurrer be once entred, it cannot be vi WW vert 
ved, except both Plaintiff and Defendant do co WW iden 
ſent unto it, nor then neither, without Leave of tur 
Court. PC | eien. 
um 
I general be Et modo ad hune Diem Scilt, — prox. poſt - 7 
wwrrer toa De- iſto eodem T. uſq, quem diem pred. C. huit. licet node 
caratiou. ad Billam pred. interloquend. & tune ad reſpond. & (up. 
cor. D. R. apud . ven. tam pred. A. per An verſt 
ſuum pred. quam pred. C. per F. S. Attorn. fun mate 
Et idem C. defendit vim & injur. quando, &c. H bere 
pet. Judi. de narr. pred. quia dicit quod narr. pron r 
materiaq; in eadem content. minus ſuficien in lee dem 
exiſtunt ad Acc'onem ip'us A. verſus ipſ. C. hene or 
manutenend. ad quem idem C. neceſſe non het: datur, 
per Legem Terre tenetur aliquo modo reſponder 
Et hoc parat. eſt verif. Unde pro defeCiu ſufficit Et 
narr. in hac parte idem C. pet. Judic. de nam do 
& quod narr. ill. caſſetur, &. teriaq 
"07147 in De. Et pred. 4. dicit quod per aliqua preallegat. nc onen 
znuerrer. ipſius A. pred. caſſari mi'e deber quia dieit 0! nend 
narr. pred. materiaq; in eadem content. bon. & fu Legen 
cien. in lege exiſtunt ad pred. ace on. ipſius 4. ver arat. 
ipu. C. manutenend. quam quidem narr. mater!:"0ghirte 1 
in eadem Content. idem A. parat. eſt verif. ac pn nd _ 
cladati 


bare prout Cur. &c. Et quia pred. C. ad narf. l 


\\ 
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ndn reſpond. nec ill. hucuſque aliqualiter dedic. idem Ning', Bench 


4. pet. Judic. & dampna ſua occ'one premiſs. ſibi ad- 


judicari, &e 


In Debt — Pet. Judicium & debum. ſuum pred. u- 


nacum dampnis ſuis occ'one detencon. debi. ill. ſibi 
= adjudicart, | 

I Treſpaſs Pet. Judic. & dampna ſua occ'one Tranſ. 
pred. ſibi adjudicari. | | 

In Aſſault — Aad after (Tranſgr.) & inſult. pred. 
ſibi adjudicari. | 

n Convent. — Occ one fract. Convent. pred. &c. 


5 Et pred. A. die. quod ipſe per aliqua per pred. C. 4 8 
ſaperius pl'itando allegat. ab acc'one ſua pred. inde à Plea in Bar. 


verſus ipu. C. hend. precludi non debet quia dic. quod 
© pl itum pred. per ip'um C. modo & forma pred. ſu- 
perius plitat. materiaq; in eodem content. minus ſuf- 
fe. in lege exiſt, ad ipſ. A ab acc'one ſua pred. inde 
verſus prefat. C. habend. precludend, ad quod ipſe 
idem 4. neceſſe non het. nec per legem Terre tene- 
tur Reſpondere. Et hoc, &c. Unde pro defec. ſuffi- 
eien. Reſponſ. in hae parte ipſe idem A. pet. Judici- 
um & Dampn. ſua acc'one premits, fi, adjudicari. 
Foinder. Dic. quod plitum. pred. per ipſ. C. 
modo & forma pred. ſuperius pli'tar. materiaq; &. 
Cupra) exiſt. ad pred. A. ab acc one ſua pred. inde 
verſus ipſ. C. hend. preeludend. quod quidem pli'tum 
materiaq; &c. ipſe idem C. parat. eſt verif. & pro- 
bare prout Cur, &c. Et quia pred. A. ad pl'tum ill. 
non reſpond. nec ill. hucuſq; aliqualiter dedic, ipſe 
idem C. ut prius pet. Judicium. Et quod pred. 4. ab 
ec one ſua pred. inde verſus ip' ſum habend. Preclu- 
datur, &c. | 


Er pred, C. dicit quod pli tum pred. per ipſu. 4 A Dernrvyer te 


modo & forma pred. ſuperius repticand. plitar. ma- 
taq; &c. minus ſuf. in lege exitt. ad ipſ. A. ad ac- 
e onem ſuam pred. inde verſus ipſu. C. hend. manu- 
tenend. ad quod idem C. neceſſe non habet nee per 
Legem Terre tenetur aliquo modo reſpondere & hoc 
parat. eſt verif. unde pro defcu' ſufficien. Repl. in hac 


ab acc'one ſua pred. inde verſus ipſ. A. he'nd pre- 


cladatur. 
NM 2 Et 


the Plaintiff's 
Replication. 


parte idem C. ut prius pet. Judie. & quod pred. A. Jeinder. 
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| | 164 Fozms of Demurrers, 8c. 
King's Bench. Et pred. A. dic. &c. (as befere, to) ſuperius repl. 


| | cand. plitat. materiaq; &c. exiſt. ad ipſ. A. ad acc'q 
' ipſius A. pred. inde verſus ipſ. C. &c. (as the fore ; 
| Foinder, to) petit Judie. & Debu. ſuum pred. unacun WW f 
6 Dampnis ſuis occ'one detencon. debi. ill. fibi adjud. nu 
# : | carl, Vc. | | J : pre 
| Ne, A Demurrer to a Rejoinder ts the ſame qwith the e be⸗ 
1 mer, only ſay, Rejungepdo pli'tat. and changing Plac i iſti 
9 tum for Rejunctio, and ſo the Joinder is the ſame, «, Wi qui 
uſing Rejungendo for Pi'itando - And the like & I 
Surrezoinder, #ſing Surrejungendo inſtead of Rep Et 
cando. | ide 
And Note, Mien you enter a Deiurrer upon the Rill nup 
yon enter it as other Rolls to the end of the Foinder; a has 


3 then immediately follows the Continuance, viz, Sed qui 
PT Cur. did. D. 3 hie de Judicio ſuo de & fon 
premiſs, reddend. nondum adviſat. dies inde dat. et 
partibus pred, cor. D. R. apud W. uſq; die --- prot 
poſt de judicio ſuo de & ſuper premiſs. aut: 
end. eo quod Cur, D. R. nunc hie inde nondum, &: 
And if it be then continued to a further Day, add, Ad quen 
diem cor. D. R. apud. W. ven. partes pred. per Arti: 
natos {nos pred. & quia Cur, dict. D. R. hie de Jud 
cio ſro, de & ſuper premiſs, reddend. nondum adi. 
ſar. dies inde ulterius dat. eit wt ſupra. And ii 
Jude ment on Fidgment be then given ay. — Ad quem diem e 


parte 


Demurrers. D. R. apud W, ven. partes pred. per Attorn. ſuos pre 

| ſuper quo viſis & per Cur. D. R. nunc hie diligent: eium 
inſpectis (or nune hie plenius intellectis) omnib 4. 
ſingulis p emils. maturaq; deliberac'one inde hie 
pro eo quod videtur Cur. D. R. nunc hie quod nar. rred. 
pred, ipſius A. materiaq; in eadem content. bon. & inc. 
fufſic. in lege exiſt. Ad pred. accon' ipſius 4, veriviWpoit, 

1pm C-hend. manutenend. Ideo conf. eſt quod pri 
A reeuperet verſus prefat, C. debu. ſuum pred. 9 Et 
non 61]. pro dampnis ſuis que ſuſtinuit tam occ otWſWuper! 
detencon. Debt. ill. quam pro mils. & cuſtag, ſuis ue d 
1pu. circa felt. ſuam in hac parte appoit. eidem 4. artes 
Cur. dict. D. R. nunc hie ex aſſenſſu ſuo adjudie die. 
Et pred. C. in Miſericordis. 55 | | Fo 
Aadif it be for the Plaintiff on bis Demuvrer to the DW Po 
ſendant's Plea in Debt, thus, Pro co quod videtur (WF, tc 
quia videtur) Cur, D. R. nunc hie quod plitum. pie. I 


per pred. B. modo, &c. ſuperius pli'tat materiag; &: 
1 ED | miiui 
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minus ſuff. in lege exiſt. ad pred. A. ab acc'one ſua Ne Bene“ 
prod. inde verſus prefat. B. hend. precludend. Ideo, \w NN 
Ke. 5 

But where it is for the Plaintiff in Caſe where a Writ 

= of Inquiry of Damages is awarded, Then after hend. ma- 

nute nend. (or hend. precludend.) ſay, Conf: eſt quod 

„ pred. A. Dampna ſua verſus prefat. C. recuperare de- 

beat ſed quia Cur, dict. D. R. nune hic incogn. ex- 

iſtit que Dampna, &c. and ſo award the Writ ef In- 

BS QHIYY. | : A 
f you ſhew Cauſes of Demurrer, after reſpondere, add, Ces Be- 
Et pro Cauſis Morationis in Lege ſuper narr. pred. e be ux. 
idem C. ſecundum formam Statuti in hujuſmodi caſa 

nruper edit. & proviſ. oſtendit & Cur, hie demonſtrat 

bas Cauſas ſubſequen. videlt. Quod non apparet per 

© narr. pred. quod eft aliquod Memorand. aut promiſs. 

(in narr. pred. ſpecificat.) in ſcripr. ſignat. per ipſum 

A. aut aliquam al. perſon. per ipſum 4. legaliter au- 

thorizat. prout debuit ſecundum form. Statuti in hu- 

juſmodi Caſu edit. & proviſ. Et quod narr. pred. eſt 

incert. inſufficien. & carer forma, &c. Or you may put 

ile Cauſes laſt after the Word precludatur, caſſetur, &c. 


5 * s * 4 * 
M here there is Demurrer to one part of the Declaration, W 


ard an Iſſue to the other, the Trial of the Iſſue may be ei- 
tler before or after the arguing of the Demurrer, at the 
Plaintiff 's Election, but if the Iſſue be tried firft, then the 
EDiftringas Jur. muſt be Tam ad triand. Exit. inter 
partes junck. quam ad inquirend. de Dampnis ft Judi- 
Ecium reddit. fuit pro Quer. 

And if there are ſeveral Iſſues join d, then after Tender of 
e laf I ue add, Et quoad triaud. tam Exit. iſt. quam 
pred. al. Exit. int. partes pred. ſuperius Sili'ter 
ma on inde Jur. cor. D. R. apud W. die prox. 
Polt, &. 
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Et quod tam triand. Exit. pred. int. partes pred. Hemurrer to 
Juperius jundt. per Priam. triand. quam ad inquirend. Part, and ue 
ue dampna pred. A. ſuſtinuit occ'one premiſs. Unde to Part. 

partes pred. in Judic. Cur. fe poſuer. fi contingat 

Iadic. pro pred. 4. verſus prefat. C. inde reddi, ven. 

1 nde ur. CC. - | 

| Polica cantinuat. proceſs. &c. to the End of the Ver- Poſteg. 

#3, to 200 l. Dampnis & pro Miſ. & Cuſtag. ill. ad | 

408, Et quoad 18quirend. . dampna pred. A. ſuſti- 
| = 


if 


nuit 
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King's Bench. nuit occone. premiſ. infraſcript. Unde partes pred. in 
jd. Cur. fe poſuer. fi contingat Judic. pro pred, 4 
| - verſus pred. C. inde 1eddi tune iidem Jur. dicunt fy. 
per ſacru. ſuum quod pred. A. ſuſtin. Dampna occ'one 
inde ad 1001. Ideo conf. eft quod pred, A. recupere 
verſus prefat. C. Dampna pred. per Jur. pred. infor. 
ma pred. affeſs. necnon 111. 6s. 8 d. pro Miſ, & 
Cuſtag. pred. eidem A. per Cur, dict. D. R. nunc hi 
ex — ſuo de Inero. adjudicari que quidem Dan, 
in toto ſe att ipg', &c. 
After Demurrer to a Plea in Abatement, the Fudge 
is Reſpondes Ouſter, <vherein ſome ignorantly enter up i 
Second Plea, taking no Notice of the Demurrer or the Fug 
ment thereon, <vh»ch is a Mis trial, and void; for the Re 
ſpondes Ouſter and the Plea ought to be entred on the J. 
murrer Roll, and the Record for Trial is to be taken | i 
Roll. The Form is thus * | 
Ajter the Demurrer is continued, to the Day of Fudonni 
given, ſay, Ad quem Diem venit tam pred. Quer fe 
Attorn. ſuum pred. quam pred. Def. in propria Per 
ſona ſua (if he ſo at pear) & ſuper hoc lecto & audin 
pli' to pred. per pred. Def. ſuperius plitat. videtur Cur 
dict. P. R. hic quod idem plitum. inſufficiens eſt « 
Cur. D. R. nune hie ad caſſand. Bill. pred, Et qui 
ec Def. ad Bill. pred. Quer. reſpondeat, &c. ſupe 
oc idem Def. per A. B. Attorn. ſuum dicit quod ip 
non aſſump. ſuper ſe modo & forma prout pre 
Quer. ſuperins verſus eum narravit. Et de hoc, & 
If the Appearance he by Attorney, name him a. the fil 
but afterwards only ſay, per Attorn. ſuum pred. 


Fudgmint. 


Of Proceedings on Audita Querela's, 9. 
tutes Merchant, and Quare Impedits. 


= 


Audit Quere- N Audita Querela lies where one is bound in: 
la. | Stat. or Recogn. or Judgment had againſt ary 
| in Debt, and the Body taken in Execution: If ti! 

Party ſo in Execution hath a Releaſe or other Mat 

ter eee, to diſcharge him, but has no Dav get 

in Court to plead it, he may have this Yrit agaith 


him that recovered, or againſt his Executors. Ai 
generally it lies only in ſuch Caſes, where the Par!) 


4, 
49 


Ok Audita Querela's, 


5 Execution has no other Remedy but by this Writ, 


Nat. Bre. 103. N 

In getting this Writ, you muſt make a Precipe ac- 
cording as your Caſe is, and carry it to the Curſitor, 
nuho makes and Seals your Writ, and then bring it 


As; 


35 


3 


"8 


iato Court to'be allowed with the Secondary, who will 
. endorſe Alocatur upon it, for Which you pay 2 s. 
If the Writ be grounded upon a Deed (after you 
have prov'd the Deed in Court, and put in ſuffieient 
Bail) you may, on Motion in Court, have a Super- 
ſcceas; but if it be not founded on any Deed, you can- 
not have a Superſedeas. And the Bail you put in is 
Eto pay the Money, and not to render the Body, or 
Alfter this you muſt have a Sire Facias or Venire 
E Ficias, to warn the adverſe Party, to ſhew Cauſe, &c. 
which Writs are returnable «bicung; and not at a 
Day certain, upon which you ought to give Notice 
to the Party if you can; otherwiſe get two Niþils re- 
turn'd, and a Rule thereupon, by which the Court 
vill proceed to Judgment, viz. Quod Querens in Fudi- 
cio nullam habebit Executionem Fudicii ſui. 

Then you file the Writ of Aud. Quer. with the Cuſtos 
E bretium, and enter all the Proceedings on the Roll, 
and mark the Judgment by Writing under it a Me- 
nmerandum, and that ſuch a Term and Roll the ſaid 
judgment was vacated to prevent any Execution 
E thereupon, 

= Note; If the Defendant appears and pleads, you 
& muſt make up the Record, and go to Trial, as in 
other Caſes. And you may lay your Deed on which 
vou ground your Writ, to be made in that County 
here you intend to try the Cauſe, it being now al- 
1 _ to be Tranſttory, tho* formerly always held 
Local. 


% 
4 


2 Furat. upon an Audita Querela, is thus : 


Fur. int. A. B. per Attorn. ſuum Quer. & C. D. ad re- 
cen. utrumque Adminiſtratio omnium Bonor. & Catallor. 
Furiu. & Creditor. que fuer. C. F. defunct. Commiſſa fuit 
6. H. necne ponitur in reſpectum cor. Dom. Reg. a dier 
ulicung; Osec. vel cor. Fuſtic. Dom. Reg. ad aſſiſas in 
5 M 4 | Com. 


7 
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King's Bench. 


and ſee the Forms thereof in the Regiſter and Fitz, \w NN 


Supcrſedeas of 
Execution. 


168 
King's Bench. 
\ 


Statute Mer- 
chant or Staple. 


Ok Statutes Merchant, &c. 


Com. D. capiend. aſſign. ſ6 prius die apud 
per form. — — 3 defectu Fur. . ; 

If in London, ſay, Ubirunq, niſi R. D. R. Cap. Fufi, 
D. R. ad pl'ita in Cur. ipſius D. R. coram ipſo R. ten 
aſſign. prius die, fc. — 


IN Proceedings on Statutes Merchant or Stapl, 
you are firſt to carry your Stature, or a Coy 
thereof, to the Clerk of the Crown in Chancery, why 


will make you therenvon a Capias ſi laicus; upon 


are impe- 
phe (Ol 


which you return a Nihil, or a Mortuus eft, of Court 
thus : | | | 
Infranominat. A. B. Laicus eſt & non eſt inventus (a 
Mortuus eſt) in Ballira mea G. D. Armiger. Vic. 
Then file this Wrir and Return (after you hay: 
copied em) with the Cuſtos Brevium, and make ou 
Extents to the ſeveral Sheriffs of the Counties, when 
the Defendant hath any Lands, upon which each She. 
riff will impanel a Jury, and inquire what Good 
and Chattels, Lands and Tenements, the Connor hath, 
and return all he can find. Upon which the Atto. 
ney for the Plaintiff, who is the Conuzee in the St 


tute, muſt bring an Eje&ment for the Lands, ani 


Treſpaſs for the Goods, againſt thoſe that detail 
them. 8 ; 


In a Quare Inpedit, the Plaintiff's Attorney is t 
ſer forth his Client's Title at large in the Declare 
ration, and the Ordinary, z. e. the Biſhop of the Div 
ceſe, where the Church is ſometimes made Defendan; 
and pleads firſt ; and after him, the Incumbent plead 
ſeverally for himſelf: Yet ſometimes it may happen 
that they both plead the ſame Plea, with ſmall Var: 
ation. 

Alſo the Biſhop, the Patron, and the Clerk la 
preſented by the Biſhop, are ſometimes all made De- 
fendants, and the Biſhop by his Plea claims nothiq 


| but Inftitution and Induftion to the Church, ut 


illius Ordinarius. 
Bur the Plaintiff muſt reply ſeverally to every ont 
of the Defendant's Pleas ; and ſeveral Iſſues muſt by 


joined thereupon, or Demurrers thereto, and there 


i you make up your Books or Record, and proceel 


G 


Of Certiozari's, &e. 


% 
+ 
4 
PM 

7 


* 


e 


WT 


I Of Certiorart's, and Writs of Error. 


. Court of Record, and the Defendant is there 
fſummoned or attached by his Goods or Money, ſuch 
EAation may be removed out of that inferior Court, 
into the Court of King's Bench, as well by a Writ of 
Lertiorari iſſuing out of this Court, as by a Habeas Cov- 
pus cum Canſa. The Method whereof is before de- 
Emonſirated. | 

At the Day of the Return of which Certiorari, the 
W Plaintiff's Attorney may enter a Rule of Courſe with 


hall put in Bail within fix Days after Notice given 
Eto bis Attoruey, a Procedendo ſhall iſſue to the infe- 
Exior Court, for the Plaintiff to proceed there. 


Ement in the Court below, orin C. B. then may the 
party condemn'd in that Court, or in C. B. bring his 
EJVricof Error to remove the Judgment intothis Court, 
Exhich Writ of Error muſt be directed to the Sheriff 
or other Officer or Officers of the County, City, 
Town. Corporate or Franchiſe, where the Action was 
eommenc'd, to ſummon the Plainriff to ſhew Cauſe 


5 


by Execution ſhould not be on the ſaid Judgment. 
This Writ of Error muſt have 15 Days between 
ic Teſte and Return, and be returnable ubicunq; and 
Wot at a Day certain, but on a common Return- Day, 
Ind ſo muſt all Proceſs thereon. And if the Sheriff, 
Ee to whom it is directed, ſhall give Notice to the 
Plaintiff in Error, to ſhew Cauſe, as aforeſaid, and 
make a Return to that purpoſe, then you mult give 
Rule of Courſe with the Secondary for the Plaintiff 
in Error, to aſhgn his Errors by ſuch a Day; which 
he ſhall not do before the Rule be out, the Plain- 
if i Fo firſt Action may take out Execution a- 
Famſt him. 


pe" the ame ; then you muſt have an Alias Scirs 


| 1 Trial, as in other Caſes. See further of Quare King's Bench, 


zT HEN an Action is commenced in an inferior Cytiorari, 


the Clerk of the Rules, That unleſs the Defendanr 


© But if either the Plaintiff or Defendant get Judg- it e 


And if the Sheriff, Sc. ſummon not the Plaintiff Scire Fares 
in Error on the firſt Scire Fxcias, but returns a Nibil thereon. 
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King's Bench. Facias returnable 15 Days after the Return of the hr + 
GSi Fac. Upon which laſt Scire Fac. if the Sheris g. 
Sec. ſhall again return Nihil, theſe two Nibils ſo u. oft 

turn'd do in Law amount to the Return of « 5 Wc: 

| Fect. 5 5 | =. 
In nul!oErrat. Bur if the Plaintiff in Error ſhall aſſign Errors u . f 
be in the Reeord, then the Defendant muſt plead re 

nullo eft Erratum, and thereupon enter the Cauſe vii ill! 

the Clerk of the Papers, for the Errors to be argue Ind 

But he ought to take Care not to plead in »»}: 4 ed 

Erratum too ſuddenly, left he thereby draw hin ce 

into a Confeſſion of the Errors, which he may do 5: 

the Error aſſign'd be Special, or Matter of Fa) eme 

wittingly. | | or C 

Diminution. hut if the Plaintiff here in his aſſigning Errors y nas 
on a Judgment in C. B. alledges Diminution, i. e. Thi hi: 

there is ſowe Part of the Record, as the Original l iſtra 

parlance, Warrant of Attorney, or Venire Fac. &c. not u proce 

turn'd, then he muſt pray a Certiorari to bring than lire. 

into Court, and enter them on Record; and the h An 

fendunt in Error muſt give a Rule with the Senn, ring 

for a Day to return the Certiorari, at which Day, it Buds: 

be not return'd, the Plaintitt will loſe che Benefit «ers © 

it, and then you may proceed by in nullo eſt Erratin br 

as aforeſaid; but if the Certiorari be return'd and the 

tred, then take a Copy of it, and proceed as Count latte 

ſhall adviſe. | | | bal, t 
Matter in fait. And if the Plaintiff in Error ſhall alledge Hi e; 
in fait; as Nonage or Death of the Plaintiff, bet WW An 
Judgment, &. the Plaintiff in the Action mult ple be F. 

thereto, that the Plaintiff in Error was plene Etatis, "WE rror 

in plena Vita tempore vedditonis Fudicii, and take I ben 


thereon, and try the ſame as you do any other Ie eous 
in the County, City, Corporation, Franchiſe, & n; 

where the Adion was firſt commenced. - 
There is alſo another Wrir of Error, which 
eee eee when the Record is already in this Court, and the Where 
quod cor. vobis fore called a Writ of Error de Recordo quod coram wii 
teudet. reſidet, and is directed thus, Georgius, &c. Fuſticim 
noſtris ad placita cor. nobis tenend. aſſign. And this Nn 

is two fold: | 

For Frſt; It lies on a Judgment in this Court i | 
any Error in the Record, as Want of an Orig ire 
Oc. or touching Matters in fait; as Nonage, De 


4 Mit of Er- 


Of Writs ok Etroz. 


Echo party, Sc. which muſt be ſued out and allow- King's Bene b. 


„ as an Audita Quer. and copied and filed with the 
1 ifo Brevium ; and get it entred at the End of the 
Jucgment, and then aſſign your Errors, and make 
ac your Writs of Sei. fa. ad audiend. Evrores againſt 
e Plaintiff in the Judgment, and give Rules as be- 
re is direded; and if the Plaintiff” in the Judgment 
ill not appear, the Errors ſhall be taken pro Confeſſo, 
Ind Judgment revers d; provided the Court be ſatiſ- 
ed that the Plaintiff in the Judgment had due No- 
ee given him to appear. | 
Keordhy, It lies where the Record of a Judment is 
emcved by Writ of Error out of any inferior Court 
r C. B. into this Court, and the Writ of Error be 
Eqoah'd for Death of the Plaintif in Error, or other 
ie Cauſes ; then may the Heir, Exccutor or Admi- 
Piſtrator of ſueh Perſon ſo dying have this Writ, and 
proceed thereupon, as if the firſt Plaintiff had been 


3; 
A 


L 
Y S 

= 

5 


live. 6 | | 
Ard hence you may obſerve, there is no need of 
bringing a Writ of Error in Parliament to reverſe a 


$ 
F 
= 
8 
>> 
-4 a , 


odgment in this Court, if the Errors be only in Mat- 
ers of Fact, becauſe this Writ Quod cor. vob. reſidet may 


* 


ER ia 


I the ſame ; but if the Judgment be erroneous for 
pil, then this Writ of Error, Quad cor. vob. veſid. will 
ie; but the Writ of Error mult be in Parliament. 
And the Reaſon is, becauſe Error in Fact is not 
Whe Fault of the Judges, or Act of the Court, tho” 
Wrror in Matter of Law may be ſaid to be ſo; and 
When every Act of Court that is final, and yet erro- 
Peous, ought to be reyers'd by a ſuperior Juriſdicti- 
pn; and is not fit to be decided by the ſame Perſons 
ho committed the Error. | 

be Method of reverſing Judgments in this Court, 
Where the Proceedings were by Bill, Sc. is thus: 
Firſt, you muſt allow your Writ of Error with the 
Clerk of the Errors, in the Exchequer-Chamber, (a 
Court for this Purpoſe erected by the Statute 27 Elix. 
. 5.) and proceed by Scire Facias, upon Rules given 
ps above, wherein the ſaid Clerk of the Errors will 
lirc you, the Method therein being; ſhort, plain 
and eaſic. | 

| But 


Matters in Law, and the Proceedings were by Ori 


> 
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he brought in this Court to reverſe a Judgment given 


O Proceeding: 
67 Original. 


On Proceedings 
by Bid, &c. 


172 Ok Writs of Erroz. 
King's Bencb. But when a Judgment obtained by ſuch Proeeti 
Dings in this Court, on Bill, Oc. ſhall be revers' y 
Ea affirmed in the Exchequer-Chamber, then the Try. 
ſcript of the Record thereof will be remitted back 
this Court, and be entred up at the End of the ſuq 
ment here, ES | 

Note; If ſuch Judgments on Bill, c. ſhall be 4 
firmed on Error in the Exchequer- Chamber, yet a n 
of Error may by the ſaid Statute be brought ther. 
upon returnable in Parliament, to the great Deli 
and Vexation of Plaintiff 's ; and therefore it woul! 
Advice to At- be the moſt prudent Way for Attornies of ſuch (. 
Fornies. ents, as have Occaſion to ſue for Eſtates in Land, a 
conſiderable Debts or Damages, to proceed by Wy 
of Original, that ſo Execution of Judgments ny 
not be long delay'd, For in all Actions by Bill inthy 
Court, where the Plaintiff has Judgment, and j 
ready to take out Execntion, a Writ of Error in tht 
Exchequer-Chamber is very eaſy at all Times to be pu 
chaſed. But in Actions by Original, and Judgmem 
thereupon had, no Writ of Error lies but what nut 
be returnable in Parliament, which is not eaſily qu: 
chaſed, and the Charge is far greater; the Fees then 
being double to thoſe in the Exchequer Chamber; att 
: on afhrming Judgments in Parliament, there is al 
Der in det ways very great Cofts given the Plaintiff in th 
Aion for Delay of his Execution, occaſioned hy 
: bringing ſuch Writ of Error - Beſides, in fuci 
Caſe no Writ of Error in Parliament can be, bit 
when there is a Parliament in Being, for no fuc 
Writ of Error can or ought to be returnable, but a 
zrox. Parliamentu mw. „ 3 

But if you would bring a Writ of Error in Par“ 

gment, to reverſe a ſudgment in the King's Bench 0: Wi 
an Original, or return'd thither out of any inferior Wi 1 

Court, you muſt get the C:rſitor to procure a Warralt Wi 
ior you from the King, which will coſt you 51. an laut 
then you muſt allow it with the Clerk of the Errors E 
this Court, and pay him 41. and then in full Parls Fe 
ment the Lord Chief Juſtice of this Court carries th: iſ Pc 
Record, and alſo a Tranſcript thereof up to the ſuun 
Houſe of Lords, and after they are examined there, Hetian 
!-ayes the Tranſcript with the Lords, but brings back ¶ eſt e 
the Record into this Court again. And then if yo! = 
; ard tO | 
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tee for the Defendant in Error, get ſome Lord to King's Bench. 
wove, that the Plaintiff in Error may aſſign his Er- = 
Eors ; but if tor the Plaintiff, get him to move, that 85 | 18] 


| upon your aſſigning Errors the Defendant may ap- 

N pear and make his Defence, and Counſel be heard 

on both Sides. Then when Judgment is either af- 

fgrmed or reverſed, the Clerk of the Parliament will 

E:mand the Tranſcript into this Court, with the At- 

E&rmation or Reverſal thereof, to be entred upon the 

Record in this Court at the End of the Judgment. 

A Writ of Error is ſometimes brought in this Court 

Eto reverſe a Judgment given in the King's Bench in 

EJrelaxd, in obtaining which you muſt get a Curſitor to Err in che 

make your Writ, directed to the Chief Juſtice of the King' 3 
Court of King's Bench in Ireland, in which there is a leland. 
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Ve Entry of a Writ of Error on a Judgment 
4 in C. B. returnable in B. R. 0 

; Ominus Rex mand. DileQo & fideli ſuo P. X. 

VL mil. Capital. Juſtic. ſuo de Banco bre. ſuum 

elauſum in hee verba, ſſ. Geo. &c. reciting the Writ of 

error and Return, and the whole Record to the End of the 

F 3 | | | | 

| Poſtea ſcilt. dic, &c. Ven. pred. C. per S. Attorn. Error aſigngg 
ſuum & dicit quod in Record. & proceſs. pred. ac- * 
etiam in Reddicone. Judicii loquel. pred. manifeſte 

Feſt errat. in hoc videlt. quod per Record. pred. ap- 

paret quod Judic. pred. in form. pred. reddit. fuit 

pro pred. A. B. verſus pred. C. D. ubi per legem terre 
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King's Bench. 


Rejoinder. 


J ment af. 
| * ns ” 


allegat. Er pet. quod Judic. pred. ob Error. & al, 


Record. & proceſ. pred. nec in Reddicone. Jud, pte 


tam ad Examinacon. Record. & proceſ. pred. quu 


Of TUrits of Ertoz. 


Judic.. ill. reddi debuiſſet pro pred. C. D. verſus 
tat. A. B. Ideo in eo manifeſte eſt erratum. Et jy, 
idem C. D. bre. dict. D. R. ad premuniend. pred. 4) 
eſſend. cor. dict. D. R. auditur. Recordum & Proceſ 
pred. & ei concediiyr, &. Per quod precept. ell h. 
pred. quod per probos, &c. Scire fac. prefat, 43 
quod ſit cor. D. R. a die —— ubicung; — autiy 
Record. & proceſs. fi, &c. & ulterius, &c. ider 
dat', &c. ad quem diem cor. D. R. apud V,. ve 
pred. C. D. per Attorn. ſuum pred. & Vic. non m 
inde bre. & pred. A. B. ad eundem diem ſolempni 
Exact. per W. T. Attorn. ſuum ſilit. ven. ſuper qu 


idem C. ut prius dic. quod in Record. & Procels, pre; ; 
acetiam in Redditione Jud. pred. manifeſt. eſt eri i 


allegando Error. pred. per ipſ. in forma ppl 
Record. & Proceſs. pred. exiſten. revocetur adnulg 
& penitus pro nullo he'atur & quod ipſe ad on- 
gue occ one Judicii pred. amiſit reſtituat. Et gt 
Cur. dict. D. R. hic procedat tam ad Exit 
Record. & Proceſs. pred. quam mater. pred. iufrriv 
pro Error. aſſign. quodque pred. A. B. ad Error. n. 
jung', &c. ſuper quo idem A. B. dic. quod nee i 


in ullo eſt errat. Et pet. quod Cur. D. R. hic proce 


Mater. pred. ſuperius pro Error. aſſign. Et quod ] 
dieium pred. in omnibus affirmet. ſed quia Cur. & 
nondum adviſat. dies inde dat. &c. Ad quem dien 
cor. D. R. apud VV. ven. partes pred. per Att. fu 
pred. ſuper quo viſis & per Cur. D. R. nune hit 
plen. intellect. o'ibus & ſingulis premiſſis diligenten 
ex'ainat. & inſpect. tam Record. & Proceſs. pred. « 
Judic. ſuper eiſdem reddit. quam pred. Cauſis & Mu 
ter. per pred. C. ſuperius pro Error. aſſign. pro e 
quod videt. Cur. D. R. nunc hie quod nec in Record 
& proceſ. pred. nec in reddicon. Judic. pred. in ule 
vitioſ. aut defectivum exiſtit. Ac quod Record. ill. i 
nullo fuit Errat. Conſiderat. eſt quod Judic. pred. i 
omnibus affirmet. ac in omni robore ſtet & effectu dig 
Cauſis & Mater. ſuperius pro Error. aſſign. in al:qu 
non obſtan', Et ulterius per Cur. D. R. nunc bie 
conſideratum eſt quod pred. A. B. recuperet ver 


prefar. C. D. 12 libr eidem A, B. per Cur. D. R *. 
8 is 
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die ſecundum form. Stat. &. adjudicat. pro Miſ. King's Bench. 
Cuſtag. & Dam. ſuis que ſuſtin. occ'one dilacon. ex- 

ecucon. Judic. pred. pretextu proſecucon. pred. 

hrevis de Error. Et quod pred. A. B. habcat inde 
Nexecucon', _ ES - 7 „ = 
= If Judgment be revers d, then inſtead of quod nec in quagmeut re: BJ 
ae &c. ſay, Quod in Record & Process pred. — $i 
W.cctiam in Reddicon. Judicii pred. manifeſte eft Er- | 
rat. Conſ. eſt quod Judic. pred. ob Error. ill. & al. in 


= 


Record. & proceſ. pred. Reverſet. adnulletur & pe- 
Initus pro nullo he'atur. Et quod pred. F. ad omnia 
que occ'one Judicu pred. amiſit Reſtituatur, &c. 

= Thus 1 have ſheaun you the Method of Proceeding in the 
WKing's Bench, both by Bil and by Original, as alſo on 
audita Querela's, Quare impedits, Certioraries, and 
WAN rits of Error; and ſhalt only add a few Obſervations 
F ouching Proceedings in the Crown-Oftice, being another 
ranch of the Furiſdiction of this Court. 


Of the Crown-Office, « 


N 
* 
5 i 
_— 
3 
2 
— 


ET HE Maſter of this Office for the Time being is 
 - named in all Pleadings here, Coronator & At- 
nn. Domini Regis in Cur. ipſius Domini Regis cor. ipſo 
/e and by that Name exhibts Informations for all Informa: ions. 


offences wherein the King is Party. | 
Into this Office, Indictmentis are removed by Certio- Inditiments. 
Pari, from all Parts of England; and Proceſs is hence 


n Wſucd thereupon, to compel the Parties to appear, Cumb. 83. i 
« Wer be Oxtlaaved; bur if they appear and plead, Iſſue 141 
i Ss joined thereupon, and the Record is fer down to 1 


e tried by Niſi prius at the Aſſizes, as in other Caſes. 
Hut if one bring a Cert;orari to remove an Indict- 
ment, and does not give Bail totry it according to the 
Ptatute, it is no Superſedeas or Removal, 6 Mod. 33. 


gn ſee ib. 40 and 43. | 

Also all Ixu⁰jfRÿFions of Felo's de fe, and Murders by 2 
Nis * . . - . nutten: 
088 1/adventure, are certified hither of Courſe, in which 7 ; 


Enquiſitions the Goods and Chattels of the Party are 
Enicried, to make out the King's Title thereunto; 
wand if the ſaid Title be traverſable, and tried by Ni ſi 
Ws, ut ſupra, and the Iſſue is found for the King, 
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ſuß be Party in whoſe Poſſeſſion ſuch Goods, ©. are 
g Pound, ſuall be anſwerable to the King for the ſame, 
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Crown-Office. 


Man,damuſes. 


Reſcues. 


Outlawries. 


Fines and Da- 
mages. 


removing or ſwearing Perſons into, or from, any (f. 


| Cauſe or Thing whatſover (Treaſon and Felony only a. 


upon, to cauſe the Defendant to appear or be ol. 


Pꝛoceedings in the Crown-Office, 


Out of this Office are alſo iſſued, and into the ſamt 
are return'd, all Mandamuſes for eleQing, reſtoring, 


fice of a publick Nature; vide poſt. 3 
And if any who is arreſted ſhall be reſcued out 
the Sheriff's or Officer's Cuſtody, and the Sheri e 
returns a Reſcous upon the Writ by which the Pari ou. 
was taken, that Writ ſhall be filed in this Office, ate. 
Proceſs ſhall go againft the Reſcuſſor to compel hint, Mis 
appear, or be outlawed; and when he appears, | Wi 
ſhall be fined at the Diſcretion of the Court; and h 
muſt appear in Perſon, except the Court ſhall pr. Wi 
mit him to appear by Attorney, Nee. 
But Quære the Statute 4 & 5 W. & MM. c. 18, % ith 
preventing malitious Informations in the King's Bench, au 
more eaſy Reverſals of Outlawries, whereby tis Enade 
That no Perſon outlawed in this Court for any Mate, ne 


cepted) ſha# be compelled to come in Perſon into, or ap 
in Perſon in this Court, to reverſe ſuch Outlacvry; but ny i 
appear by Attorney, and reverſe the ſame without Bail infa. 
Caſes, except where Special Bail ſyall be ordered by th: (il i 
Co tert. | ite. 

So that a Perſon outlawed for any Cauſe, ex d 
Treaſon or Felony, may now appear according t 
this Act, by Attorney, and then ſome Friend, or hi 
ſaid Attorney in Court, muſt undertake to pay e WiWrra: 
Fine and his Fees, and then the Outlawry may Wl 
revers'd. But the Judges in this Caſe do ( ſometime) . to 
maintain their diſcretionary Power, and force the 
Party to appear in Perſon, by alledging that thi 
Adt is not to extend to the Return of a Reſcous, &. 

In all Caſes where the Defendant denies his Dez), 
and it is found againſt him upon an Iſſue join d in ti 
Court; or where he is found guilty in any Action «= 
Treſpaſs, Aſſault, Battery, Impriſonment, or on: mit : 
Action laid Vi & Armis & contra Pacem, the Jud Wt i 
ment is entred with a Capiatur pro Fine, Ant Wim: 
Notes of ſuch Judgments are taken from the RH lo 
by the Clerks of the Office, who make Proceſs there Wh 


lawed ; but upon Appearance, if the Damages Wir, 
covered be under 4os. he is fined only 65. $40 
paying which, and his Fees, he is diſmiſſed; * 


4 Uen 


7 15 : 1 
f 4 115 
„ 
Fa 1 | ” "3 Fi 
d-2 00” 
177 — 


= . = 1 : : 1 13 
Ich Damages exceed 40s. then the Fine is to be Crown-Office. | 
| 8 | F 


der Pound after the Firſt 40 5. | | 1 
lf any ſhall contemn or diſobey any Rule or Order #achmerrs 3 
this Court, on Proof thereof by Afidavit, the i diſobeying 1 
ler of this Office will iſſue an Attachment againſt 2 9 9 85 1 
e Party offending, who muſt appear in Perſon in 5 
ort, and enter into a Recognizance to anſwer ſuch 1 
ierrogatories as ſhall be exhibited againſt him in 1 
office, where he is to be examinedon Oath, whe- 14 
er he hath contemned or diſobeyed any of the 1 
les ſo objected againſt him; and if he acquit him- 12 
f, on moving the Court, and ſetting forth his In- 5 
Peence, he ſhall be diſcharged ; but if he appear to 4 

& cuilty, he ſhall be fined for ſuch his Contempt, i 
as the Court ſhall think fit. | x 
Alſo, if Colts be tax d in any Action in this Court, Ne gag int 1 
not going on to Trial, or otherwiſe, and Afidavit Coſts. © © 4 
ae of the Demand thereof, and of the Party's Re- 15 
Wl who ſhould pay the ſame, the Court on Motion 15 
grant an Attachment againſt him for ſuch his 4 
basal: And upon his Appearance, Interrogatories 3 
be exhidited againſt him in this Office, and the 30 
ter thereof ſhall examine him at ſupra, and ac- T4 

( We cingly he ſhall be fined or diſcharged. . 
o where judgment is given at any Seſſions of the ky Feit 
ee upon an Indi ment, the Defendant may (by 1 
rant under the Hand of the Attorney General) 1 
0 the Curſitor of the County where the Indictment [44 
0 , to make him a Writ of Error returnable in this ER 
ert, upon which he muſt appear Perſonally, and . 
is Wen Error in Court, and find Bail to proſecute f of Eure: 1 
7 Writ of Error with Effect, and to pay ſuch fran Seas. 1 
ess the Court below did aſſeſs upon him, if the | 64 
judgment be here affirmed; and if that Court | 17 
a ot proceed ſo far as co impoſe a Fine, then to j 4.0 
net nit to a Fine at the Diſcretion of this Court. TH 
er if ſuch Judgment be here reyerſed, then he 7 
ß miss d on Payment of his fees. | 1 £44 
io all Orders of Seffions, for keeping Baſtard- Jrders of if 17 
eren, Relief of the Poor, Maintenance of maimed Seſſiont. HN. 
r, or otherwiſe ; and Orders of Commiſſioners of (I * 
rn, or Pains and Penalties impoſed in Court Leets, ; 1 
0 be removed into this Court by Certiorari, and Us 


be bere either affirm'd or quaſh'd, Note; Such 
N Certiorati 
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Crown-Office. 


ALSN/V either in or out of Term, But no Certiorari is to 


Clerk of the 
Crown not to 
file 1 ormati— 
ons without 
Order. 


Trial of Infor- 
mations. 


Coſts. 


fore he ſbail have taken, or have delivered unto him a | 


* Title or Pref, eſſion, to be entred into, to the Perſon apa 


after Iſſue joined therein, procure the ſame to be gried; 


Pꝛoteedings in the Crown-Office, 
Certiorari will be granted by any Judge of this Com 


iſſued without a Judge's Hand, or Motion in Coy; 
Cum b. 88. | 

By the above-mentioned Statute 4 5 W. & M. 
18. tis alſo Enacted, That the Clerk of the Crowns 
this Court, for the Time being, ſhall not, without exyi 
Order of Court, given in open Court, exhibit, receive, fi 
any Information, for any of the Cauſes aforeſaid, (i: 
Treſpaſſes, Batteries, or other Miſdemeanors; Vide i! 
Preamble of the Statute) or iſſue any Proceſs thereupon, k 


(ognigance from the Perſon, or Perſons procuring ſut | 
formation to be exhivited with their Place of Abode, u 


ab hom ſuch Information is exhibited, in the Penalty af u er 
to proſecute it with Effect, and abide by, and obſeru i Pr 
Orders as the Court fhall direct, which Necogn. tie H Pr 
Clerk of the Crown, and alſo every Fuſtice of Peace i W 
County, City, Franthiſe or Town Corporate, when i 
Cauſe of ſuch Information aroſe, are impowered ta tit 00 
After the taking wherof by the ſaid Clerk of the Croun,t ber 


the Receipt thereof from any ſuch Fuſtice, the ſaid Clit 
the Crown ſhall make an Entry thereof upon Record, a 
55 a Memorandum thereof in ſome publick Place ini 
ice, that all Perſons may reſort thitherto awithout Fi 
And in caſe any Perſon, againſt whom ſuch Informit 
is, ſpall appear thereto, and plead to iſſue, and the Pi 
cutor ſhall not at his own Coſts and Charges, within al: 


on ſuch Trial a Verdict is for the Defendant, or in ca. 
Informer procure a Nolle Proſequi to be entred; ther ik 
Court is to award to the Defendant his Coſts, unlt 
Fudge, before whom it <yas tried, ſhall at the Trial & i 


Information, in open Court certify upon Record, that i £ 

was a reaſonable Cauſe for exhibiting ſuch Informatn. WM - 

And if the former ſhall not, within 3 Months att" 
ſaid Coſts taxed, and Demand made thereof, pay the H D. 
dant the ſaid Coſts, then the Defendant ſhall have tht B * 
Fit of the ſaid Recognixance to compel him thereunto. He oe 
Provided nothing in his Act, relating to Inform = 
ſhall extend or be conſtrued to extend to any other Infornd * 
ons, than ſuch as are exhibited in the Name of the In Re 
Q 


Coroner, or Attorney in the King's Bench for the Tim 
| | 


! 
U 


Foꝛms of Entring Quo Warranto's. 
ing, commonly called the Maſter of the Crown- Office, any 
== Thing herein contained to the contrary notwithſtanding. 
Ad that upon Deniſe of any King or Queen of the 
Fealm, all Pleas to Informations in this Court ſhall ſtand 
and be good in Law, without calling the Defendants to plead 
again to the ſame, unleſs the Defendants deſire ſo to do, and 
WE make Requeſt to the ſaid Court for that Purpoſe æwithin 
Hire Months after ſuch Demiſe, any Law or Uſage to the 
W contrary. ; 
But the Attorney General, as well as the Maſter 
of the Office, may notwithſtanding this Act exhibit 


Ou Warranto in this Office againſt any particular 
perſon or Lord of a Manor, or any Body Politick 


Nor Corporate, who ſhall claim or uſe any Franchiſes, 


preſcription for the ſame, as Tolls of Picage, Pontage, 
Fallage or Fairs, Markets, Ferries, Foreſts, Chaſes, Free 
Marrens, &c. and compel them by Proceſs of this 
Court to appear in this Office, and ſhew Cauſe, or 
et forth by Way of Pleading, what Title they have 
to the ſame ; and Iſſue ſhall be joined and tried there- 


E1udges upon Demurrer, as in other Caſes. The Me- 
E chod of Proceeding herein, with ſome Obſeryations 
touching the ſame, ſee hereafter. 


e Entry of a Quo Warranto, exhibited 


by a former Attorney General, but pro- 
ceeded in and tried by his Succeſſor. 


Plita. coram Domino Rege apud Weſtm. Termino Paſche 
Anno Regni Domini nri. Georgii nunc Regis Mag. 
Britannie, &c. Sexto. b 


Deron. . Emorand. quod N. L. Miles, nuper 
M Attorn. Dom. Regis gen' alis qui pro 


pria Perſona ſua ven. hie in Cur. dict. Dom. Reg. 
cor. ip'o Reg. apud Weſtm. Termino Sci. Hill. Anno 
Negni dict. D. R. nune Secundo & pro eodem D. R. 
protulit hic in Cur, dict. D. R. cot. ip'o R. tune ibid. 
EE 1 5 quandam 


eodem Domino Rege in ea parte ſequebatur in pro- 
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Cromr-Offce. 


a Warradn- 
s, or Imorma- 
trons touching 
Franchiſes, Li? 
berites, &c. 


privileges or Liberties, not having any legal Grant or 


Jon by Niſi prius, or the Plea determined by the 


Ia large Court- 
Hund. 


Small Court- 
Hand. 
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Crown-Office. 


Diſclaimer, 


D. R. in hoc parte ſeq. in propria Perſona ſua yer, 
(&c. ſupra to) Weltm. die Sabbati prox. poſt Oltah, 5, 


vill. de B. in Com. pred. pet ſpatiu. duor. Annor, in 


utuntur & clamant he're & uti infra maneriu. & yz 


Com. D. pred. quod non ommittat, &. quin Venit 


Founs of Entring Quo Warranto's, 


quandam Informacon. verſus F. L. Gen. & al. que 
quidem Informaco. ſeq. in hee verba. ſſ. Memoram 
quod N. L. Mil, Attorn. D. R. gen'alis qui pro coden 


Hil. Anno regni dicti D. R. nune Secundo. Et pro 
eodem D. R. dat Cur. hit intelligi & informer 
quod F. L. de B. in Com. D. gen. T. N. & E. V. de 


tegror. jam ult. elapſ. & amplius uſi fuer. & adhy 


roch. de B. in eodem Com. D. abſque aliquo Wir 
ranto ſive regali conceſſione diverſa Libertat. Priviles, 
& Francheſ. ſubſequen. videlt. (reciting the Piri al, 
claimed) quibus o ibus & ſingulis Libertatibus Priv, & AE 2" 
Franch. iidm. F. L. T. N. & E. N. per tot. temp e 
ſupra dict. D. R. nunc uſurpaver. & adhuc uſurm WR 
in dict. D. Reg. & ſue Prerogative grave dampnunk 
prejudicium, unde idem Attorn. gen. did. D. py 
eodm. D. R. petit adviſamentum Cur, hie in preni 
ſis & debit. Legis proceſs. verſus pred. J. L. 7. x. ge! 
& E. W. ad reſpondend. dict. D. R. Quo Warrant 
clamant here tenere ut & gaudere Libertat. Pn, 
& Francheſ. ſupradict. Per quod precept. fuit Vic 


faciat eos ad reſpond”, &c. | 
Er modo ſcilt. die Mercurii prox. poſt quinde: 
Pal. iſio eodem Termino cor. D. R. apud M. vet 
pred. F. L. J. N. & E. NV. per R. S. Attorn. ſuum $ 
hi'to auditu Informacon. pred. dicunt quod ip'i fe 
cor. alter nunquam uſi fuer. infra manerium & j« 
roch. de B. pred. Libertat. Priv. Franch. pred. a! 
cor, aliqua ſuper dic. D. R. nunc nec unquam uſur 
paver. modo & forma prout per Inform. pred, ſupe 
rius inde verſus cos ſupponitur ſed in eiſdm. ac h 
car. qualibet penitus diſelamant & deadyocant & 
uterque cor. diſclamar & deadvocat unde peum WW - 
Judicium & quod ipſi & urerq; eor. de Pen pet 
Cur. hie dimittantur & dimittatur, &c. Et pred 
F. I. quoad Libertat. Priv. & Franch. pred. in f. 
form. pred. ſuperius menconat. ſequen. videlt. he? 
& tenere infra man'ium pred. (reciting the Prvileei, e 
&c.) dicit quod ip'e non intendit quod idem D. N. 
ip'um F. L. occ one premiſſor. in Inform, pred. fi 
| |  - perw 


Foꝛms of Entring Quo Warranto's. 


perius ſpecificat. impetere ſeu occ'onare velit aut de- 


x 
* 


bet quia dicit quod ipſe idem F. L. per ſpar. 2 Annor. 
prox. ante exhibicon. Informacon. pred. & amplius 
fuit & adhue ſeiſit. exiſtit de & in manerio pred. 
cum pertinen. a tempore cujus in contrar', &. (and 
A ſo recite the Privileges that J. L. claims.) Et eo Werran- 
to idm. F. L. per tot. idm. Tempus in dicta Infor- 
macon. ſuperius ſpecificat. Privileg. Libertat. & 
Francheſ. pred. per ipſ. ſuperius modo elamat infra 
manerium pred. & limit. & precin&. ejuſdm. uſus 
fuit & adhuc utitur tanquam ad man'ium pred, cum 
pertin. ſpectan. & pertinen. prout ei bene licuit 
alſſue hoc quod pred. F. L. de Libertat. & Francheſ. 
illis ſeu eor. aliqua ſuper dict. D. R. nunc uſurpavit 
vel adhuc uſurpat modo & forma prout per Inform. 
pred. ſuperius verſus eum ſuppoitr. Que o'ia & ſin- 
Wcula idm. F. L. parat. eſt verificare unde petit Judi- 
cium & quod o'es & ſingule Liberrar. & Franch. 
pred. ſuperius per ipſ. ut prefert. elamat. eidm. F. L. 
ceinceps allocentur & adjudicent. & quod ip'e de 
premiſſis per Cur. hic dimittatur, &c. Et quod o'es 
& ſingule al. Libertat. & Francheſ. pred. in Inform. 
pred ſuperius ſpecifieat. per ipſ F. L. minime cla- 
mat. idm. F. dieit quod 1p'e Libertat. & Francheſ. 


2:30 


*; 


E vocat unde pet. Judicium & quod ip'e quoad premiſla 
a per Cur. hic dimittatur, &c, | 

Et R. R. Miles Attorn. Dom. Reg. nune gen'alis 
qui pro codem D. R. nunc. ſeq. hito, auditu pliti, 
predi. # IL. per ipſum ſuperius plitat. pro ipo. D. R. 
eit quod. dict. V. R. nunc per aliqua per prefat. 
E 7. I. ſuperius pl'randg allegat. ab Inform. ſua pred, 
verſus ipu. h'end. precludi non debet quia pro codm. 
ED. R. dicit quod pred, F. L. Libertat. Priv. & 
Franch. pred. & quelibet eadm. in plito. ipſius F. I. 
ſuperius elamat. & vendicar. per tot. temp. in Inform. 
| pred. ſuperius ſpecificat. ſuper dict. D. R. nnne, &c, 
dſurpavit & adhuc uſurpat prout per Inform. pred. 
pro ditto D. R. ſuperius ſuppoſit. abſque hoc quod 
idm. F. L. & o'es illi quor. Statum idem J. L. modo 
beit de & in manerio pred. cum pertin. a tempore 
us, dee. habuerunt & he're conſuever. infra 
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Claim ef J. L. 


Traverſe, 


Diſclaimer of 


E lis five eor. aliquibus nunquam uſus fuit nee utit. ed, ad orher Liber- 
in eiſdm. & cor. qualiber penitus diſclamat & dead- fies, &c. * 


Replicati i 


ag Ps 


. nr * . * — - "x - - * = TR . ll 
X FO ws - 2 os * > 7 _— X 5 
— _ 2 : * * 4 2 n * * * D s S ' 3 
A OE TEE] 8 e 2 2 S B> Ra Y 
"IP : * 1 ; 8 1 bs Sek = = a N OS ET os, * X . . * 
g * K 8 =" TN a. 8 K 4 1 0 . Crs, Its „ 5 Gaz 4 \ 
; * on. © A 2 2 : re 1 2 — e * 
4 8 A AR 7 7 * n 8 3 3 * Exe 8 4 = ED £4 Ss -3 
8 gi We 1 CY — — * , oy 4 1 s Dl ®. 4 - 322 — * 3 
* — of \ 2 ** * * 2 by \ ; Meh. 8 4% =_ PRACT 
1 jy 8 5 , po 4 17 


"ay 


WS 


2 


O #% 
7 P 82 
— 


2 
4s 


1 
. 2 a 


RES AS hg a 
1 
* 0 


3 


TRI 


Her 


5 | 

182 Foꝛzms of Entring Quo Warranto's, 
Cromn- Office. man ium (reciting the Privileges as in the Plea) prot 
uip'e idm. F. L. ſuperius plitando. allegavit. Et ho 
8 idm. Attorn. di &i D. R. nunc gen'alis pro codem 
D. R. parat. eſt verificare prout Cur. &c. Unde pe. 
Judicium & quod idm. F. L. de omnibus & ſinguli 
premiſſis in plito. ipſius F. L. per ipſum ſuperius u 
. prefert. chamat. & vendicat. convincatr'. 
Rejoinder. Et pred. J. L. ut prius dicit quod ipſe idm. J.. 
modo het de & in manꝰo pred. cum pertin. a tempare 
cujus, &c. (as in the Plea) prout ipſe idm. J. ſuperiy 
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egg. allegavit. Et hoc petit quod inquirat. per 
riam. Et pred. F. H. Mil. Attorn. Dom. Reg. nun 
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bl Wi My. gen'alis qui pro eodm. D. R. in hac parte ſequity 
is ſiliter. &c, Ideo ven. inde Fur. cor. D. R. in Cro. di. 
5 Trin. ubicunque, c. per quos, &c. & qui, & c. ad vec, 
it Continuances. EF. qui tam, Efc. Idem dies dat. eſt tam prefat. R. R. N. 
„ qui Seq. Sc. quam pred. J. L. Cc. Ad quod quiden 
'F Craft. Ste Trin, cor. D. R. apud W. ven. tam prefi 
| R. R. qui Seq. fc. quam pred. J. L. per Attorn. ſum 
. pred. Et Vic. hic non miſit inde bre. Ideo ſicut alia 
4 ven. inde Jur. cor, dicto D. R. a die Sti. Mich. in 
JF 3 tres Septim. ubicunque, &c. ut ante, ad quas quicn, 
* Daria. tres Sept. Sti. Michis. cor. difto. D. R. apud V. va. 
A | &c. (ut ſupra) Er Vic. retorn. no'ina 12 Jur, quo! 
9 null. &c. Ideo precept. eſt Vic. Com. pred: quod n0! 
4 omitt. &e. quin. Diſtring. eos per o'es Terr", &c.& 
5 quod de Exit. &e. & quod he't Corpa. eor. cot 
1 dicto D. R. in Cro. Ste. Trin. ubicunque, &c. ve. 
4 cor. Juſtic. D. R. ad Aſſias. in Com. D. tenend. aſſig. 
1 i prius die Ven'is 10 die Mar. apud Civ. E. in Con. 
. pred. per formam Stat', &c. ven. pro defectu ſu. 
* &c, Ideo Vic. heat Corpor. &c. ad Recogn. in form: 
FF pred. Idem dies dart, eſt tam prefato S. H. Mil. qu 
1 icq. &c. quam pred. J. L. &e. 
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Fozms of Entring Quo Warranto's. 


De Entry of a Quo Warranto by the 

” Maſter of the Crown-Office, wherein 

© Privileges were claimed in Wales, and 
thereof laid in the next adjoining Coun- 
ty, vix. Salop. 


Pl'ita cor. Domina Regina, &c. vide ante. 


b- Ar. Coron. & Attorn. D. N. in 
cui. itſus Regine cor. ipſa Regina qui pro eadem D. 
R. in hac parte Scq. in propria Perſona ſua ven. hic 


in Cur, dicte D. R. cor. ipa. apud M. die Lune prox. 


-- 


E Denbigh, Salop. I. 2 quod S. Harcourt, 


& poſt Oltab, Purif. beate M. V. ulr. preterit. & pro 


eadem D. R. protulit hic in Cur. dict. D. R. cor. ip- 
a R. unc ibem. quandam Inform, verſ. T. W. Ar. nu- 
per Major. Burgi de H. in Com. Denbigh, Que qui- 
dem ee, ſeq. in hee verba, iT. Denbioh. ſs. Me- 
morand. quod S. H. (&c. ſupra o) M. V. iſto eodem 
Made th pro eadem D. R. dat Cur, hie intelligi & 
informari. Quod T. V. Ar. nuper Major Burgi de I. 
in Com. D. per Magn. Tempus videlt. a Feſto nat. 
Domini nri. Anno Rni. Dom. nre. Anne nunc Regine 
Britannie, &c. Fertio, uſque Feſtum Sti. Mich. Archi. 
Anno Rni. dicte D. R. nunc Quarto fuit Major Burgi 
pred. idemq; T. abſque aliquo Warranto five regali 
Conceſſione per tempus pred. uſus fuit ac clamavir 
be're & uti infra dictum Burgum de H. Libertat. 
Privileg. & Francheſ. ſequen. videlt. aſſignare Con- 
ſtituere Admittere & Acceptare diverſ. ho'ies in Comi- 
tat. Burgi pred. Acetiam aſſignare no'inare conſtitu- 
ere, &c. ad libitum pred. T. V. diverſos ho'ies fore 
bol ies incorporat. in Burgum pred. necnon aſſignare, 
Ke. diverſos ho'es fore Burgenſ. Burgi pred. Et 
idm. Cor. & Attorn. dict. D. R. pro eadem D. R. ul- 
terius dat Cur. hic intelligi & Informari quod pred. 
T. W. nuper Major Burgi de H. pred. per tempus 
pred. videlt. a Feſto, &c. ad Feſtum, &. fuit Major 
Burgi pred. Quodque per tempus pred. Jus eligendi 
K faciendi aliquem Burgenſ. Burgi pred. ac aſſig- 
nandi conſtituendi & admittendi aliguem hominem 


Crown-Office. 
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184 Fomns of Entring Quo Warranto's, 


Crewn-Office. in Comitat. Burgi pred. aut fore incorporat. in Bury, 
\ pred. fuit in Major. Ballivis & Burgenſ. Burgi preg 
predictus ramen J. W. ut Major Burgi pred. abſq; «. 
Iiquo Warranto five regali Conc. per tempus pred, u. 
ſus fuit & clamavit he're & utr infra Burg. pre, 
Lib. Priv. & Francheſ. ſequen. videlt. aſſignare, & 
diverſos ho' ies in Co'ꝰitat. Burgi red. ſine aſſenſu & 
contra voluntat. Ballivor. & Majoritat. Burgenſiun 
Burgi pred. necnon Eligere & facere diverf. hole 
fore Burgenſ. Burgi pred. fine aſſenſu & contra ye. 
Iunt. Ballivor. & Majoritat. Burgenſ. Burgi pre, 
Quibus quidem Libertatibus Priv. & Franch. iden 
T. N. per tor. temp. pred. ſuper dict. D. R. nunc u. 
ſurpavit videlt. apud H, in Com. D. pred. ad com- 
mune nocument. & vilipendium Ballivor. & Majori 
tat. Burgenſium Burgi pred. in die D. R. nunc con. 


7. ult 


ö tempt. & ſue Regie prerogative grave Dampnum & WW 

is prejudicium ac contra Coron. & Dignitat. ſuas unde Ni M. 

ba id m. Coron. & Attorn. dicte Dom. Reg. nunc pro © Tinto 
. eadem D. R. pet. adviſam. Curie hie in premiß. & ben 
5 debit. Legis Proceſs. verſus prefat. J. W. in hac par- WOficii 

3 ze fieri ad reſpond. &c. per quod precept. fuit Vic, itun 
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Com. Denb. pred. quod non omitt. &. quin Venire 

| fac. eum ad reſpond. &c. Et modo, &c. ven. pred, 
Bie. T. N. per R. E. Attorn. ſuum & hi'to auditu Inform. 
F pred. idm. T. quer. ſe colore premiſſor. in didta In. 
form. ſpecificat. graviter fore vexat. & inquietat. Lt 
hoc minus juſte quia Proteſtando quod Inform. pred, 
materiaq; in ead. content. minus ſufficien. in Legt 
exiſtunt ad quam ipſe neceſſe non he't nec per leg 
terre tenetur reſpondere pro pl'ito idm. T. — quo- i 
ad Libertar. Priv. & Fra. ſubſequent, videlt, ailizs- eu 
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| 5.130 
| —— nare diverſ. ho'ies in Com. Burgi pred. fine aſſenſſu pre 
| & contra volunt. Ball. & Majoritat. Burgenſ. Burzi WW !ibi 
0 pred. acetiam no'inare, &c. ad libit. ejuſdem 7: dt ies 
| verſ. ho ies aut aliquem ho'tem fore ho'tes incorpo- m p: 
rat. vel ho'iem ineorporat. in Burgum pred. ſine a- . T 
| lenſu & contr. volunt. Ballior. & Majoruat, Burgen. rs h 


Burgi pred. idm. T. dicit quod ipſe ut Major. Burg: Nrge: 
pred. nunquam de dictis Libertatibus Privileg. & . 7 
Francheſ. ſuper dict. D. R. nunc uſurpavit modo & edi 
forma prout per Inform. pred. ſuperius verſus eum poit 


Juſtification, ſuppoit. Et de hoc po'it ſe ſuper Priam. Et quoad pt A 
Lib. Priv. & Fra. ſubſeq. videlt. aſſignare, &c. 241-4 


b:irum 
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Ba Burgum pred. necnon aſſignare, &c. diver. ho'ies 
ee Burgenſ. Burgi pred. idm. T. dicit quod dicta D. 
ER. nunc ip. pred. T. inde impetere ſeu onerare non 
bet quia dicir quod pred, Burgus de H. eſt & a 
pio tempore cujus, &c. fuit antiquus Burgus & cor- 
Is corporat. per nomen Major. & Ballior. & Bur- 
Een Burgi de H. per chartas diverſor. Regum & Re- 
Einar. Ang]. progenitor. & Anteceſſor. Dom. Reg. 
Exunc confirmat. Quodque Major Burgi pred. pro 
Etempore exiſtent. a toto tempore ſupradict. uſus fuit 
E& conſueyit durante tempore dicti Offieii ſui Major. 
EBurgi pred. aſſignare, &. ho ies in Coitat. Burgi pred. 
out eidem Majori pro tempore exiſten. videbitur 
Ppediens & pro Commodo Burgi pred. (and ſo ſet 
h the ſeveral Privileges given by Charter, &c.) Et idm. 
ulterius dicit quod ipſe dur. tempore dicti Offieii 
i Majoris Burgi pred. eo Warranto aſſignavit eon— 
Fruit, &c. diverſ. ho'ies in Coitat. Burgi pred. prout 
bene licuit. Quodque ip'e durante tempor. didi 
Wficii ſui eo Warranto aſſignavit no'inavit, &c. ad 
itum ejuſdem T. diverſ. ho'ies fore ho'ies incorpo- 
in Burgum pred. prout ei bene licuit. Quodaue 
ſe dur. tempore dicti Officit ini eo Warranto aſſig- 
Rrit, &c. diverſ. ho'ies fore Burgenſ. Burgi pred. 
out ipſi eidm. JT. dur. tempor. dicti Officii ſui vide- 
Nur expediens & pro commodo Burgi pred. prout 
bene licuit. Abſque hoc quod idm. T. pred. Li- 
rtat. Priv. & Francheſ. aſſignare, &ec. diverſ. ho'ies 


do & forma prout per Inform. pred. ſuperius ver- 
eum in ea parte ſuppoir. Et abſque hoc quod idm. 
pred. Libertat. Priv. & Franch. aſſignare, &c. 
libit. pred. T. di verſ. ho' ies aut aliqu. ho'iem fore 
ies incor porat. vel ho'tem incorporatum in Bur- 
pm pred. uſurpavit modo, &c. Et abſque hoc quod 
qm. 7. pred. Lib. Priv. & Fra. aſſignare, &c. di- 
r. ho ies fore Burgenſes vel aliquem ho'tem fore 
precalem Burgi pred. uſurpavit modo, & e. Et hoc 
Im. 7: parat. eſt verificare unde petit Judicium & 
bod ipſe de premiſſis pred. ſuperius ei in hae parte 
Ppoit. per Cur. hic dimittat. &c. Et pred. S. Har- 
!t Ar. Coron. & Attorn. &c. (ſupra) pro eadem PD. 
dicit quod dicta D. R. nune per aliqua per * 
: I 0 | em 


185 


um ejuſdem T. diverſ ho'tes fore ho'ies incorporat. Crown-Offce. 


1. Travers, 


W: al:quem ho'iem in Coitat. Burgi pred. uſurpavit 


2. Travers, 


3. Tra vert. 
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Crown-Office. 


A 


zi. Wie. 


Cor. & Attorn. difte D. R. pro eadm. D. R. ye 


ad and 3d Iſſue. 


bre. Dom. Regine non currit & Com. Salop. eſt py 


Fim re facias. 


qui ſequitur, &c. quam pred. T. V. per Alon 


duodecim Jur. quor. nul. &c. Ideo precept. eſt Vi. 


| Information, tis generally by Order of, Court; bt win 


Some Obſervations touching Quo Wat 


anchiſes, &c. 


Obſervations on Quo Warrantos 


dem T. ſuperius pl'itando allegat. ab informacon i; 
pred. verſus ip'um Z. hen d. precludi non debet qi 
pro eadm. D. R. dicit quod Major ejuſdem Burgi y 
tempore exiſten. a tem pore cujus, &c. non uſu; fi 
& conſuevit dur. temp'e dicti Officii ſui Major. }y. 
gi pred. aſſignare, & c. ho'ies in Coi'rat. Burgi pm 
prout idm. Major pro tempore exiſten. videbitur e 
pediens & pro commodo Burgi pred. Et hoc it 


quod Inq, per Priam. Et pred. T. W. ſilitr. Etqu 
idm. Cor. &c. (for the Second and Third Iſſue, as fung 
Firft, mutat. mutand.) Et quia Burgus de H. eſt 2y. 
gus & Vill. in Com. D. infra Principat. Wallie, t 


Anglican. Com. ditto Com. D. prox. adjacen, It 
Yrecept, eſt Vic. quod non omitt', &c. quin Veri 
fac. cor. dia D. R. a die Ste. Trin. in tres Septins 
nas ubicunq; & c. duodecim, &c. de corpore Con 
Salop. pred. que eſt Com. prox. adjacen. Burgi de! 
pred. in dict. Com. D. infra principat. Wallic per qui 
&c. Et qui, &c. ad Recogn. &c. quia-tam, &c, | 
dem dies dat. eſt tam prefat. S. H. Ar. qui ſequitu, 
&c. quam pred. T. W. &c. ad quas quidem tres, & 
cor. dict. D. R. apud W. ven. tam prefat. S. H 


ſuum pred, Et Vic. Com. Salop. pred. retorn. non 


Com. Salop. pred. quod non Omitt. quin Diftring, e 
per 0'es Terr. &c. & quod de exit. as in the former Rei 
And Note; where the Maſter of the Office exbitits « 


the Attorney General does it, it is ex Officio. 


ranto Informations. 


'F: H E Liberties and Franchiſes of the People q 
England have ever been regarded by the . 
giſlative Powers, as Things that merited a Care an 
Conſideration, equal to that of their Freeholds and! 
Heritance ; nor indeed can the latter be either ſecure 
or well enjoyed without an intire Preſerva tion of ł 
Yorrmer. _ EE - . 


Ok Quo Warranto's. 


eu too haſtily from the then Oficina Fuſtitie, (which 
rev the Sub) ; 
m, to attend the Courts at Weſtminſter, in order 
W diſpute ſuch their Franchiſes) It was Enacted by 
. 18, E. 1. That all Pleas of Quo Warranto ſhould 
un thence-forward be determined in the Circuits of the 
A uſtices, and that all ſuch Pleas then depending in the 
e Court (nt Weſtminſter) ſhould be adjourned into 
ei proper Counties, till the Coming of the Fuſtices thi- 


ec. 

W 'Tis alſo to be obſerved, That from the ſaid 18 Ed. 
to the 2 H. 6. no leſs than Eighteen ſeveral Statutes 
ere made, and are yet extant, to preſerve the Sub- 
ds Rights herein; and during all that Time Oo 
BY :rranto's were proſecuted as Civil Cauſes only, as all 
Nlatters of controverted Rights ought ro be. But in 
e Reign of H. 7. Empſon and Dudley broke through 
Id overturn'd thoſe Legal Fences; and from that 
Wine Quo Warranto's have been proſecuted in the 
Wow: Office, and the Exchequer, in the Nature of cri- 
Winal Caſes, | 


are and moderate at firſt, not being made uſe of 


Wibcrtics, they were received and acquiciced in by 
Whe People, as a Method proper for the Diſquiſicion 
pf their Right ro ſuch Franchiſes ; but towards the 
Watter End of King Charles the Second, and in the 
ate King Fames's Reign, they were fo multiplied, 
Id became ſo violent and vexatious, that they ſet the 
Fation in a memorable Diſorder, and in great Meaſure 
peeaſion'd the Revolution ; and in Conſequence of that 
Wie Statute 4 &© 5 W. & M. c. 18. before recited. 
Wl. 176. | 

| The Legiffator doubtleſs, by that Statute, intended 
Wo provide ſome Eaſe to the Subject againſt ſuch 
Pexatious and expenſive Suits, bur the many Quo 


js 


ed, prove the ſaid Statute not to be an effecual Re- 
medy; for ſuch Informations are of late grown ſo 
prequent, that within Three Years Time, no leſs than 


Tuo Corporations only; (the Offence generally alledg- 
: x | EN cc, 


However, as theſe Proſecutions ſince H. 7. were 


187 


And for this Reaſon, when Writs of Quo Marranto Crown-Oftce, 


jects from the remoter Parts of the King- Warrants's. © 


Empſin a 


Dudley. 


ih Intent to oppreſs the Subjects or {ſuppreſs their 


LVAxations, 


4& 5 WV. & M. 


C. 18. No effe- 


ctaal Remedy. 


Varranto Informations, which have been ſince allow- 


zoodd ſeveral Informations were filed in the Caſe of i. e. 1705, 1706, 


OY 1707. 
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Cromn- Office. 
WW 


Met h of Pro- 


lecusi on. 


Copfes of Char- 


ters. 


Plea. 


Jeg WoW ie 


9.53. 


Replication. 


Amerament of 


e Plea, 


mates to the Bar, That they will not try the Ri 


the late Statute 4 & 5 Anne, $6. 5. (which dire, 


Df Quo Warranto's. 


ed, being for claiming a Vote in the Election ARE 
Mayor, or other chief Magiſtrate of ſuch Corporin Mi c 
though it was not thought proper, till within Thy WIS 
or Four Years then paſt, to determine ſuch a nd of 
on a Quo Warranto Information. 98 
The Method to be obſerved in getting ſuch an h 
formation filed, is thus: Hrſt, an Affidavit muſt 
made, That the Defendant voted in the EleGinn j 
ſuch a Mayor, Bailiff, c. and that the De ponent h 
lieves he had no Right ſo to do; and then on Ny 
move the Court thereupon for Liberty to file ſuch 
Information againſt him; upon this, the Bey ini. 


upon a Motion, and declare, that the Defendant ny 
have an Order (i. e. if he deſire it by Motion) vi 
take Copics of the Charters, Tecun- Books, c. when ift 
* may have an Opportunity of juſtifying era! 
elf. | 4 
After this, the Defendant muſt get Copies of {id 
Charters from the Office where enroll'd, which ar 
very expenſive, and therewith apply to Counſel fx 
the Drawing of his Plea, (for tho' in all other Orig oe 
Proſecutions the Defendant is permitted to plead :WMiurr 
Guilty, and to give the Fact in Evidence, yet iet 
denied him in this,) wherein the Conſtitution of 
Corporation muſt be exactly ſet forth as upon Recot⸗ 
and great Care muſt be taken to diſtinguiſh ups 
what his Right is founded, z. e. whether by Chart: 
or Preſcription ; for the Conſtitution of moſt Coπ)ꝰ eee 
rations being a Compoſition of both, renders this WW 
ſtinction often very difficult; nor is the Beneft a 


That any Defendant may plead as many ſeveral Mat itir 
as are neceſſary for his Defence,) allowed to DefendaniMii 
in this ſort of Proſecution. And Note; the Entrim 
of this Plea in the Office, after it is drawn, map es 
about 5 or 67. „ 

Then the Proſecutor comes to reply; but it of 


happens, that (cither through the Overſight of Coon. 


jel, Slips of rhe Clerks, or further Information b 
ton of the Conſtitution of the Borough, which is gene 
rally very confus'd) the Defendant has Occalion !9 
amend his Plea ; which, upon Motion, he gets leave 
to do, unleſs Cauſe be ſhewn ſuch a Day by the Pre 


ſocutt: 
3 


ap Df Iſſues, & c. | | 189 
eutor to the contrary ; at which Day, the Defend- Cromn Offee. 
r by his Counſel attends again, and upon Payment 

Ef Coſts, which may be about 7 or 81. Leave is ge- 

rally given him to amend, : 

at length after very tedious Pleadings, the Caſe 

reduced _ to a — 9 " NIE ariſing ona _ 
ES.,.yrrr, and determinable by the Court, or to a pe 1 
12 os of Fact which is call'd an Iflue, and re- 1 
rd to a Jury. And though on the Demurrer the Que- 

on be determined for the Defendant, yet he has 

Pods allowed him ; if againſt him, he muſt be bre & concra, 
ed for his Uſurpation. But before the Fine is ſer, 8, e 
—_ | : Stat. 9. Anne 
i is firſt directed to ſpeak with the Proſecutor, and 59%. 

ree with him for the Coſts, which being done, and 

e Coſts (probably about 60 or 70 J.) paid, he then 

turns to the Court, and is moderately fined. | 

lf they deſcend to Iſſue, and upon the Trial the Ie. 

Verdict is againſt the Defendant, then he is likewiſe Y contra 
Wrected to Peak with the Proſecutor before the Fine Pax”. 

W {ct ; and if they can't agree about the Colts (which 

W this Caſe may amount to about 1507.) the Court 

WM; che Fine proportionably higher, to the End the 

Poſecutor may have Satisfaction our of it: The 

Furt having a Power to aſſign a Third Part of the 

Ine to the Proſecutor. | | E 
But if the Verdict is for the Defendant, then have Fro Drfendan:. 
e Court a Power by the ſaid Statute q © 5 W. & 

to award the Defendant his Coſts: But this Fa- Costs 

Poris ſo rarely granted him, that I know but one 

Feeedent of allowing Coſts to the Defendant upon 

Wat Statute; and if the Judge that tries the Cauſe 

Pries upon the Back of the Record, as is uſual- 

done, that there was a reaſonable Cauſe for ex- 

biting the Information, then the Defendant can ha ve 


Wo Coſts. 


__ 
=. 3 


For are ſuch Members of Ccyporations, as are un- 
bling to be at the Trouble and Expence of Defend- 
g their Rights, in a much better Condition: For 
don Affidavit, that any ſuch has voted, as aforeſaid, 


Ne Defence. 


that the Deponent believes he has no Right ſo to do, 

b formation is allow'd; and, notwithſtanding his 

„ bniſſon, yet, before he is diſcharged, he muſt be 
bud is firſt directed to ſpeak with the Proſecu- Hired, &c. 
..- | | tor 
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Crom ·. Office. 


Practice a- 


that Burthen and Expence, which before was ji 


Aandamts, 
what ic 1s, and 
hence, and for 
4A iſucd. 


I'Prit and Pre- 
ces tre, 
Alias, Pluries 
cr Peremptory 
Mania amus. 


he has made no Defence) mult be paid, and the 


Jointly or ſeverally, as they thought fit, or thy 


Cc. But generally 'tis defined to be a Command, t 


ed, or to certify the Cauſe Ouare non, c. 


damus ſhall go, and next an Attachment, 2 Gal 4. 
| 11 


Of Mandathus's &c. 
tor about the Coſts, (uſually about 15 1) which thy 


he is fined, as aforeſaid. 4 

Note; For ſome Years after the making of the er 
Statute 4@ M. c Al. c. 18. If the Defendant iſ 
duced the Charters in Court, and by Aſfidavit my, 
appear, that he was elected according to the Ding 
tion of the Charters, the Information was deny'd, 
the Defendant ditmiſs'd. Alſo the Practice, til, 
bout Micbaelmas Term, 1706, was, To prefer one! 
formation againſt the ſeveral Members of a (, 
ration, whoſe Rights of a like Nature were ſo «©. 
troverted, wherein, they nad Liberty to plead city 


Caſe required; but the Courſe now (being alt; 
much to the Defendant's Diſadvantage) is to brit 
ſeparate Informations: The Conſequence of all ut 
is, Proſecutions are unneceſſarily multiplied; a; 


ly born, now falls upon each ſingle Defendant. Ii 
Stat. 9 Anne c. 20. poſe, whereby this Inconveniene! 
now remcdy'd. 1 


Of Maidanms's, &c. 


Mandamus is a Writ iſſuing out of the Cron 
Side of B R. only, and lies in divers oe 
Caſes as well as for admitting, reſtoring, or ſweari! 
of Perſons into Places and Offices in Corporation 


to a 
Wit h 
and 
Won! 
red 
lit, 
Lis p 
Ma 
Bai 
KF 
Inte 


admit, ſwear, or reſtore any Perſon into a Places 
Office of a Public Nature, from which he has ber 
unduly removed, or whereto he has been duly cl 


This Writ cannot be teſted out of Term, 2 K 
nor before tis granted, 2 Sal. 434. Alſo there mul 


15 Days between the Teſte and Return of the it 5 
Writ, if directed above 40 Miles from London; ail) the 
Days if leſs then 40 Miles, 2 Sal. 434. But the Al her 
and the Pluries, which follow the firſt Writ, ma rer 
returnable immediate, ibid. and if either of theſe N ver 


are not return'd or contemn'd, a Peremptory Mat: 


they 


F Ok Mandamus's, &c. 191 
lo after the Return falſify'd, a Peremptory Manda- Crown-Office. 1 


mus is of Right, 3b. 430. but if an Action be brought JYNRS =_ 
i C. B. for ſuch falſe Return, this Court will not \ "7 
5 grant a peremptory Mandamus, ibid. 428. Alſo it ſeems g 

an Action lies not for falſe Return of a Mandamus, 

before judgment had upon the Return, 2 Lev. 238. yet 


Why 11 Co. 92. b. if a Corporation have Power, either 


y Charter or Preſcription ro Disfranchiſe, and this . 


* 


4 Court grants a Writ to reſtore the Party, vel cauſam | 1 
berifßrare, and they certify a ſufficient but falſe Cauſe, 8: 
the Court cannot reſtore him, neither can iſſue be 
taken thereupon ; but an Action lies for their falſe 
Return; and if it be ſo found, then he ſhall have a 
peremptory Mandamus; or if he be impriſon d, he may „„, . 
bring Treſpaſs and falſe Impriſonment; or if his Sho Writ when 
de ſhut up, bring Treſpaſs. Note; an ill Writ of Man- dbu 
Camus, or a falſe Return thereto, cannot be taken off 
the File, but a Vacat may be entred, 1 X. 458. When 
Ja Mandamus is amendable, ſee 16. Mod. 133. 
That tis adjournable into Cam. Scac. 2 K. 259. 
A Mandamus to reſtore, muſt be directed to thc, 7, mom rect 
who remov'd the Party, or have a Power to reſtore e, and for 
bim, and ſuch Direction admits the Perſon ro have a wn an H 
power to return the Writ, reſtore, Sc. See 1 X. 20. return. 
© Therefore a Mandamus to one to Command another 
to admit, reſtore, Sc. is ill, 2 Sal. 436. vide 701. and 
E it has been held, that where directed to Commoners 
and a Corporation, if executed or return'd by either 
only, tis void. Sce 1 K. 481, 520; yet where tis di- 8 
Ereited to the Mayor, Bailiffs, Sc. the Mayor alone is 
may make the Return, and the others cannot difayow . | 
lit, Sal. 431. vide ib. 70 1. but the Mayor, in ſucli Caſe, | 
i puniſhable if he does it againſt the Conſent of the F : 
Elajority, 2b. 421, 432. See 6 Med. 133. The old | 13 
bBailiffs of a Town ordered to return the Writ. 
KReturns to Mandamus's mult be certain to every p..,.. -; 55 
bent. Sce 11 Co. 99. 2 Sal. 432. 6 Mod. 2 5. Sec. And gercatn aud can; 
bercfore an Argumentative Return is ill, 6 Mod. 309. iteu;. 
8/2 = Variance between the Writ and the Return in 
le Name of the Corporation, Ec. is ill, 2 Sal. 434. 
et where 'twas directed to em by a wrong Name, and 
oF -curn'd by their Right, held good, 1 X. 623. So ſe- 
era Matters may be return'd on the ſame Wrir, but 
[they muſt be contiftent, 2 Sal. 436. and a Return of 

| : being 
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Df Mandamus's, &c. 


being remov'd from a Corporation, muſt ſhey 1; 


SYN Ns Cauſe of Removal certainly, IX 777. See more touch. 


For what Caſes 
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I Ten 
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0 
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Mt 0-1 


2 


For whim 3: 


ing Returns infra. _ | 
Note alſo; beſides the general Cauſes aboyvment. 
on'd for iſſuing Mandamus's, there are ſome part. 
cular Caſes of ſpecial Cauſes, as to ſwear or to pro 
a Will, or to grant an Adminiftration, c. 1 Is 
18. 2 K. 240, 293, 313. So, not to deliver a Will og 
of the Prerogative. 2 X 61G. | 
For Diſcharge of a Poor Priſoner. 2 Show. 14, 
To Infranchiſe an Apprentice, Sc. 2 Shoay, 14, 
Cumberb. 54. 1 Lev. 91. to the City of London, to gin 
Judgment. 2 X. 819. | | | 
The Juſtices of Peace, for compelling Overſeer; v 
make equal Rates, or to come to Account, c. 2 {al 
525, 531. 6 Mod. 97. So to admit an Appeal from Cr. 
poration Juſtices, 2 Show. 312. So to permit a Diſſem. 
ing Teacher toqualify himſelf by tendering him the 
Oaths, &c. See 6. Mod. 3 10. (ib. 229. con.) 2 Sal. 57: 
For exempting an Archdeacon from being an Er 
penagtor of Sewers. 2 K. 629. | 
| diſcharging a Mint-maſter from being an dl. 
derman. 2 X. 50. 
Quere, If for compelling Overſeers to come to &. 
count. 2 Salk. 525. 5 Mod. 420, 421. 
Or for reimburſing former Overſeers. 6 Nd 9, 
98. 2 Sal. 531. | 
It lies for ſwearing in a new Church-warden. :k, 
753. 6 Mod. 89. 
But you mult therein ſhew that the other is remo- 
ved. ! ---- 
It lies for a Spiritual Officer, as a Canon or a Pre. 
centor. 2 Show. 199. So for the Head or a Fellow ot 
a College. 2 Show. 140, 178. vide 1 K. 2. 14, 61, 234 
289. O. 2. X. 64, 65, 102, 165, 259, 272. 
But not where local Viſitors are. 1 XK. 101. 1 L. 
23, 65. 2 Lev. 14. | 
Nor for a Fellow of the College of Phyſicians, ! 
Lev. 23, 65. u. 1 X. 73. 
It lies for a Pariſh-Clerk, Cumberba. 105. 1 K. 286 
So to ſwear a Church- warden. See 6 Mod. $91. But 
not for a Sexton, except he has a Salary. 2 K $0:.! 
Lev. 18. | | 
Nor for a Proctor in the Spiritual Courts, &..; 
Lev. 309. | 5 Nor 
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Ok Mandamus's, &c. 


Nor for a bare Precedence. 2 K. 250. 

It lies for a Steward of a Court- Leet. 1 X. 5. or 

3 Court- Baron. 4b. 2 Lev. 18. 

So to Swear one Judge of a Sheriff 's Court. 2 Shoaw. 

183. | | 

To ſwear an Alderman return'd a Conventieler. 

2 Shoe. 183. vn 

For an Alderman of Brecknock. 1 X. 33. or of Can- 

berbury, Exc. See 1. K. 549, 2 Show. 66, 67. 

E To reſtore a Recorder, or a Town- Clerk. Vide T. 
Jen. 51. 2 Show. 504, 505. Cumberba. 245, 418. 419. 
To admit a Clerk of the Privy Signet. 2 XK. 738. or 
Ea Clerk of the Fines, &. 1 K. 872. quer. 354. 
Not for a Deputy, &%. 2 X. 742. quer. of the Depu- 
ty Secretary of the Marches. 1 Lev. 306. 

It lies for an Attorney of St. Martin's Je Grand, &c. 
X. 449. 2. K. 188. | 
& Or for an Attorney of a Corporation Court. ib. 349. 
ee 1 Lev. 75. 2 Show. 154. Do 

It lies for a Capital or other Burgeſs, turn'd out 
Ears Summons, Ec, ſo of a Serjeant at Mace. 2 K. 
W 4, 402. 1 K. 308, 777, vide 2 K. 725. 

5s for a Common Council Man, 2 K 558. becauſe it 
concerns the Government. 2 Show. 179. 

do co reſtore one of the 8 Men of Aſhburton, 2 Show. 
£217. See Cumberb. 215. Sed. quer. of a Furat. of Maid- 

„, where they had Power to Elect for Life if they 

bought fit. 1 Lev. 148. 
„but to reſtore a Burgeſs call'd Alderman ſeems ill, 
Pecauſe uncertain. 2 K. 488. 

Vor does it lie to Reſtore, & on a bare Suſpenſi- 

bu, X. 868. 2 K. 250. 1 Lev. 162. or where Aſſize 

„es. Comb. 34). 

Nor to reſtore a Treaſurer of the New River, that 

being only a private Company. 1 X. 625. quer. I Lev. 123. 

Nor of a Merchant Aſſiſtant to the Bermudas Compa- 

% 2 K. 69 3. Nor a Water- bailiff of Severn. Cumb. 347. 

| Ner of an Approver of Guns, or Clerk of a private 

„ mpany. 6 Mod. 18, 82 See Cumberba. 348. 

ut Nor for a Proctor, 3 Lev. 309. Nor for a Moneyer, 

less by Patent. 1 X. 65. | 

| Nor for a Town-Clerk elected durante bereplacito. 

I Le, 148. 2 K. 641. 1 vent. $2, 1 Lec. 148, 291. 

| ©Q Quer. 


6 5 LY "4 5 by OE e 
e > ol RT 


te EEE * 
o 
8 _ * 88 2 


— 
35 


— 


— 


193 


Nor for a Member of an Inn of Court. 1 X. 132. Crown-Offce. 
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| Crown-Office. 


How retars'd, 
&c. Vide ſupra 


&'6 Mod. 25. 


ſhew the Cauſe. 1 X. 777. 
Return that an Alderman razed a Record ufc; 


Of Mandamus's, &c. 


Quer. 2 K. 725. For a Burgeſs not return d on Cat. 
Return that he is amoved by a Corporation, mi 


ST 


W 
R 


ent to expel. 1 X. 597 | 

Return that the Members judg'd it convenient! 
Expel ; where good? 1 K. 520, 812. | 

Breach of a By-Law no Cauſe to remove. 2 K. 
vide 11 Co. Bags 9. | 

Return that the Town-Clerk was elected at Plz. 
ſure, Oc. good. 2 K. 641. 1 Lev. 162. vide 148. 

A Cuſtom to remove ad Libitum is good, but 1 
muſt be return'd poſitively, 2 Sal. 439. where u 
Officer at Will is removed, and the Corporation < 
not rely on their Power to remove, but return a M. 
demeanor, and that is inſufficient, a peremptory Ma 
damus ſhall go. 2 Sal. 428, 435. | 

Alſo an Amotion, or Removal, muſt be for th 
Matter charg'd. ib. 435. | 

Return that a Recorder is von eruditus, void aft 
Election. 2 X. 7750. 

Non Attendance, a good Cauſe of Forfeiture of th 
Office of Recorder. 2 Sal. 435. 

Return a Reſignation in a Corporate aſſembly, at: 
Flection of another, good. 2 Sal. 433. 

Return non fait Eledus (for an Attorney) 2 Show.ly 

Return non ſuit debito modo electus, void. 2 X. 20 
unleſs the Writ ſuggeſts a Debito modo. 2 Sel. 455, 4 

So return aon fuit debito modo adn;iſſus, void. 1 X. 
vide 655, 733. 7 | Bi 

So non fit conflitut. die Brevis is ill. 2 K. 738. un 

Lev. 306. men 

Return that he was Conventicſer. See 2 Show, 18 
or that he had not taken the Oaths. ib. 66, 6). 

A Rule to inſped a Charter to make a Return c 
nied. 2 Fal. 430. : 

For need not ſet out Preſcription or Patent in i 
Return. Oxer. 2 K. 742. 

See 6 Med. 89. Return of a Mandamus to ſvea! 
Church warden, | Ro 

Note, a Mandamus return'd can't be taken off i 
File, but a Vacat may be entred on a falſe Retuf 
rc. 1 K. 458. Alſo Action for falſe Return, muſt bel 
B. R. Comb. 400. | | Gi 
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Ok Mandamus's, &c. 
Caſe lies not for a falſe Return, till the Return be 
determined. 2 Lev. 238. 
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Mayor. 6 Mod. 1 52. | | 

E Judgment on the Return not entred, except the 
party has Judgment to be reſtored, 2 Lev. 239. may 
be adjourn'd in Cam. Scac. 2 K. 259, 

E Evidence of a falſe Return. 6 Mod. 152. 

Want of Summons no Objection for Removal, if the 
party appear'd and was heard, c. 2 Sal. 428, 435. 

Nor any Exception to the Return where the Court 
had not Juriſdiction, Vide 2 Lev. 14. | 
F And Note; by the Statute 9 Anne, c. 20. tis pro- 
* vided, | 

E 1, Where a Mandamus Iſſues out of B. R. or Seſ- 
ſions of Counties Palatine, or Grand Seſſions of Wales, 
the Perſon, who is to make the Return, ſhall do it on 
the 1ſt Mandamus. | 


Bo 
* 


4 7 


8 


Nature of Actions on the Caſe for falſe Returns, and 
Damages and Coſts awarded. | 

© 2. That Quo Warranto Informations may be brought 
againſt Iutruders into Offices in Cities and Towns Cor- 
Eporate, viz. Mayors, Bailiffs, Portreeves, &c. 

E 4 And if it appear to the Court, that ſeveral Ti- 
les of ſeveral Perſons may be determined on one In- 
Wormation, then one Information may be, and the 


. WP clendant to appear and plead thereto the ſame 
erm, Nip leave given till the next. 


5. Thar if the Defendant in the Quo Warranto be 
Wound guilty of a Uſurpation, the Court to give Judg- 
ment of Ouſter, and Fine the Offender, and Cofts to 


for whom the Judgment is. 


6. The Court may allow the Party, to whom a 
Manda mus is dire&ed, or againſt whom a Quo Warranto 
is brought, or to the Proſecutor, any convenient Time 
to make a Return, Plead, Reply, Rejoin or Demur. 

| 7. The Act 4 Anne, and all Statutes of Fecfails, to b 
Extended to Mandamuſſes and Quo Warran toes. 
8. No Perſon in Annual Office for one Year ſhall be 
Choſen into the ſame the next Year; and where ſuch 
Offer is to continue for one Year, and until another 
e Choſen and Sworn, if he voluntarily obſtruQs the 
Flection of another, he ſhall forſeit 1001 

| " "0 a The 


Sce an Information for a falſe Return by a late 


2. That Proceedings on Mandamus's may be in 
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Crown-Offices 
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Stat. 9. Anne. 


Vide ante. 


— 2 — * & # " v OS 4 Er on. 2 
* * wo 2 0 = * » oy "_ _ 
2 — —_ 2 Do 1 — 


tos 4: 


. > 
F - * 
* - * 
1 Tug — % = - 
n 8 


* Sm 4 4 


— = 4, 88 1 9 
S n 
3 7 IE IO 


- >, = — 1 * * 
— — . I L * * — > 
- * 1 1 . _— "0 TX a * . 
a a x — + o SE 2 — * 

* * — 3322 2 - 2 * = er IE. LEY = — * 8 — — 4 
Sr 3-2 * 1 * IS * — We 2 * 8 X 2 

wg.” . 8 Py © >. © hr 1 * wy 3 2 ” — 
——— 8 1 32 ͤ ñꝗ́ EGS bby = 36 og —— 3 . 
. : — . 5 >. - 2 — : — 1 D I . — Er 
= — * . . DP YI 1 4 ay = 2 wet 
— 4 3 — 2 2 1 - . 


* 


— 


r 
8 
5 * 


0" OBE l 
"x 2 


— — — rs 


8 


— > 


28 3 N 

S 
* xs * — * 
tg — 


- AY 2 n 
I 
n 

* ; 2 


"Ga je 3 i "nem :- & 
F 
8 Eon OS 


. * = 
8 . Cn >: — — * 
2 ELSE” * a 
e I 8 3 2 e 
I 4 - 
. . * 1 7 . 


r 


5 


Rr ISP = 
— — OP 


Fr 


u en 


5 
r 
L 
* 
N 
. 
N 
. 
+. 
- 
y 


panes, 


MAS. 1 ar, tet; 


* 1 P 
- pe ron pt my Ones oy 


m4 
— 1 * 
* Fg 
' a 
_— 
1k "2 
8 
bal 26 x 
x 13 ! 
wi''h 
5 * E. 
p .. * 
44-9 , * 
1 
— 1 L 
3 y 
_ ' ; 
"IHE | 
i tf * 1 
AY 
9 *. | 
» Tit D 
v $44) y 
1 
N 0 
11 
= 
r 
alt rt 
_ 
—_— 
- RE 
3 
=. 
7 wid 
N 1 
BL 
{fl $$ 1 
7 LEM * 
F. 
244% 
1 A 
"ER 
Tr: 
1 
\ 
3 74 7 id 
- HE 
1 
3 + M. 
2 k! 
4 
r 
n 
m_ 
HRW 
4 . HOLE” 
2 „ 
A 
wo. : 
__ 
n 
4 3 ; 
4 11 I 
—_ 
r * 
oY d Ft 
n 
5 705 
1 * 
{ 1. 
1 
- YH * 
. 
I 
: & s 
7 4 
F 7 
1 4 * 1 
* 49 4 
of 
Ay 4 - 
"ws „ * 
* 19 
J v 
* t 
r 
rin 
* 9 „ 4 
_ 7. 
1 £ $ "JF 
Þ} ; 4 
_ i. 1 
5 4 
! ( 
. 
_ 
7 4 
1 WM. 
*, 2 Way 
. _ - * 
r 
a> * 
DR, „ 
* 1 44h 
3) 3 er 
. $854 
4. Fl. -4: = 
pe” abies N. 
1 f 
7 
n ; 
Za) = 
r 
0. „ 
FS I 
r 
75 .. 
„ 
+4- 5 . 
—_— 
va 
. 
1 +226 '4 
* . 
b - oh 
q 7 F 
; 5 
[2 8 
4 1 
243 
1 
Na : 
"4" 
af 2H , 
_ 
} 
*: 4 » 
39 85 
t ou 
= oy ; 
185 ? 
2 
1 3 
8 5 m 
1 * 
* K 
1 * 
2. 
N 4 
<4 , 
31 1 
of 4 $ 
Ur $1 1 
#5 + g 8 
2 1 
4 { 
. 
„ * * 
r 
MC 
Ts | : 
. 1 
2 \ 
1 1 þ 
ol 5 
; » = 
: 4 5 
_— 8 . 
. 
4 a U 
11 4 
* 8 > . 
" "86 LY 
= N 
92 
„ 
= a 3 . 
4 £72 . 
* 
& 27 . : 
AS 
—_— 
o £ 9 
l 
„ 1 
N 4 
4 
4% 5 
1 : 
1 4 
3 0 
3 
1 3 
© (0 
. J 
11 
1 . 
(E 
at 
5 
OX 
5 
TY 
* 
1 
o 1 
914 
oF : 
4 8 of 
25 os 
1 \ 
* I 
* 3 
8 
19 
. 
25 
i if 
T5 $3 
Fe 
4 a þ 1 
o + 4 
. 
n 
A. 
? 
x . 
* oY 
$ 4 M7. 
* 4 3 
£ 
1 
J 
Z 


196 


Crown-Office. 


Okt Mandamus's, &c. 
The Form of a Mandamus. 


De von. ſſ. Eorgius Secundus, &c. W. B. Billy 
„ I Burgi noſtri de P. in Com. noſtro D. San, 
Cum R. T. in locum & oſſicium unum Capital. Burgenſin 
Burgi pred. debit Elect. & prefect. fuit, & per Te in loun 
EP officium unius Capital. Burgenſium burgi pred. admitti 
jurari debet, cumq; idem R. R. poſt t lem Electionem ſua 
pred. ſacrum. in eo caſu uſitat. coram te preſtare parat. fuitb 
ſe obtulit, & per Te in lo um &, officium pred. admitti c 


jurari demandavit, Tu tamen Ballivus Burgi pred. preni, 
non ignar. ſed debitum officii tui in hac parte parti pe 


ſacrum. in eo caſu uſitat. eidem R. T. Admini ſtrare ac e 
dem R. in locum & oſſicium pred. admittere & jurare pu. 
tus recuſaſti & adhuc vecuſas in noſtri contempt. & itfu 


R. T. dampnum non Modicum H gravamen & ſtatus fi 


leſionem manifeſt. ſicut ex querel. ſua accepimns. Nos in 
debit. & feſtin. juſtitiam in hac parte fferi volentes ut. 
juſtum tibi Mandamus fir mr. injungendo, quod i mmedas 
poſt receptionem hiijus brevis ſacrum. in eo caſu uſitat, jrtk 
R. T. adminiſtres ac eandem R. in locum & officium pri 
admittas & inires unacum omnibus Iibertat. priveleg. & 
Franc heſ. ad locum & officium pred. Spectan. & pertinen. u 
rauſam nobis pro contra inde fianifices ne in tuo defetiu qu. 
rel. ad nes perveniat iteratim, & qualr. hoc Prece}t noſirir 
fueris execut. ſcire Facias nob. apud W. die Lune prox pit 
Oct ab. Sci. Hill. hoc breve noſtrum nob. tinc remitten. Þ 
hoc nullatenus omittas ſub periculo incumbente Teſte Rl 
R. a, . 20 die Novembris Anno Regni noſtri quari 


The Return indors'd. 


Reſronſ. W. B. Ballivi Burgi de P. inframentionat. E. 
W. B. Ballivus Burgi de P. inframentionat. ſereniſſimo domi 
Hegi humilline crertifico qu infranominat. R. T. von ful 
elect. & prefer, in locum &P officium unins capital. Burger 
Burgi prout pred. per ill. breve interius ſupponr. Ideoq; ſau 
in eo caſu uſitat. eden R. T. adminiſtrare non poſſun ne 
eundem R. F. in locum EP officium pred. admittere jun 
debeo prout per ill. Breve interius mibi precipitur. W. 5. 


For other Precedents of Mandamus's, Ec. Sec Lit 
Entries, 49, 51, 52, 248, 250, 342, 613. 
1 EY” THE 


A 
2 


THE 


PRACTICE 


OF THE 


* O 0 R I 
| COMMON PLEAS 


0 the Fe e by the Clerks of this 


ourt. 


HE Clerks and 1 of this Court, 
being more exact in their Writing, and 
; uſing fewer Abbreviations than thoſe 
of B. R. We have here prefix d ſome Rules to 
direct them therein. And firſt obſerve, That 
if a Word has above five Minums at the End, to 
turn up the laſt Letter, as und Meſſuagit, 
| &c. But if it has only five, to write it at length, 
as totum clauſum, &c. And if it has above 
| five Minums, in the Middle to uſe a Daſh over, 
| 3 Critnafo, imunis, &c. | 
| They alſo write all Participles in ens at 
length, as exiſtens, tenens, &c. as alſo the 


ames of Towns and Sirnames : : Nor do they 
| Wy. abbre- 


198 Jnſtructions fo2 Clerks. 
Common Pleas. abbreviate Words at the End, whoſe Nomina. 
tive Cale ends in ſio or cio, writing narqato, . 


nis, &c. and not narroconm, &c. and placing 
a Daſh over cv. Nor do they abbreviate par 
by p, as the King's Bench does. And where any 
Word is both in the Singular and the Plura, 
they write it at length, as Juſticiarius and 
Juſticiarii, and not Juſticiar for both Num. 
bers. But Note; The Intent of this Treatiſe be. 
ing to contract much Matter in a little Extent, 
you are not to expect the Obſervation of thi 
| Rule in the following Precedents. 
They daſh the Letter b, h, and I, where they 
are uſed for Abbreviations, as Nohtus, hete 
for habere. Angk. &c. For a Word Abbreviz. 
ted without a Daſh, or turning up, is not good, 
that being the Mark todiſtinguiſh an Abbteri. 
ation from a Word at length: Nor ought the 
Daſh or Turning vp to be miſplaced ; as for 
habuit write Huit, and not Hitt nor huit, 
*&c. ſo for terris, write is, and not tris, nor 
fris, for the Daſh or Turning up ought noi 
to be over any Syllable which is writ at length, 
They alſo obſerve the Difference between 
u Vowel and h Conſonant, writing bun, 
&c. &bavit, &c. And write all Sums and Fi. 
gures till paſt five, at length, as p2imo, ſt- 
cundo, &c. but after five, in Numeral Figures, 
without any (0.) or (cim.) over, as VL VII & 
V. &c. But this is meant only of Copies, Pie 
cedents, Teſtes of Writs, and ſuch Things as are 
not of Record. For in all Records, the Num- 
bers and Sums ought to be in Words at length 
But for the better Illuſtration of theſe Rules 
we have here ſubjoined ſome of the moſt ule 
ful Abbreviations with theis Words at * 
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FE Of Abbreviations. 
F Aborevigtions of Names and Words. 


Bbia for Abbatia ; lo Abbie, Abbi⸗ 

am, &c. in other Caſes of that Word. 
Ans, for Abzahamus; ſo Abet, Abio, 
E 9620, &c. Ads for Adſectam ; Alerr for 
© Alcrander ; ſo Alertt, &c. als for alias; 
Andr for And:cas. in all its Caſes. An⸗ 


© appoſitus, in all its Caſes. Archus, &cc. 
for Archangelus, &c. Archtepus, &c. for 
| drchicpiſcopus, &c. Ar for Armiger, &c. 


bon attingunt, f 
© Balfia, &c. for Balliva, &c. Bapka for 
E Baptiſta ; Bar for Baronettus, &c. Bars 
thus, &c. for Bartholomeus, &c. boi 
for bonus, &c. in all its Caſes; bfus for bea⸗ 
tus; ſo btt, bfo, bf. bre for b:eve; fo 
1 | biis for bꝛevig, and błibꝰ for bꝛevibus, &c. 
Cd Sd for Capias ad ſatisfaciendum ; 
tlum for clauſum ; clis for clauſts ; ſo ci, 
| clo, &c. Cois for Communis ; ſo cöi, cem, 
tbes, cöibꝰ, Com pum, &c. for Computum, 


tio, and continuando. Cur for Curia, &c. 
| Diiug, &c. for Dominus, &c. ſo Dnd, 


[ot Dnd, Dfioy ; Diticug, &c. for Do: 
1 04 2 


thus, &c. for Anthonius, &c. appoir for 


in all its Caſes; Alliäg for Aſſilas; atting' 


Kc. Cong for conſideratum, conſtderatio, or 
| conſuetudo; Conf for continens, continuas 


D 
* 


WITS > — 
E ER 
5 3 

8 — 


18 
5 EY —_ "FN" 
8 
AYE ASSETS 
5 Ks - <a 5 w 

">. * 


S 
EF = * — . 8 —_ 
ang = TITER * 5 1 pon wanne - - 
SB. + OE. A OO * r S 3 . 2 3 5 — 
a > 5 — Wert. ST... W a 2 n _ — 
: * "+ - ; 1 N — i - 555 — — . * — : 4 — x 
* < . — * 7 8 hk 


n 
vm * 


200 


cłia for Eccleſia ; fo Ecclie, &c. efftus fo 


examinatus; eritatr, examinatur; et: 


gi, gratia ; atis, gratis; gre, grave, 


bens; hint, habent; hend. habens; hire, 


rd, &c. Juſtic, Juſticiarius, &c. 


Of Abbreviations. 


minicus, &c. dfus for diaus; ſo ded, diy 
dee, diis, &c. debum for debitum ; fo de 
bi, de bo, deba, &c. Dek. for Defendeys: 
Defttis, &c. for Dekendentis, &c. defiug 
&c. for defectus, 8c. dilcus for dilectus, & 

Edrus for Edvardus; ſo Edti, &c. Ct, 


effectus; ſo "eu for effectu, &c. eraiat? fo 


rpöit for extrapoſitus ; 3 Exet for erecut 
or exetutio. 

Fcus, kei, ftoan, for factus, &c. flus ft, 
klo, &c for falſus, &c. Feod for feodus 
&c. Frańus for Franciſcus. FÞ fa for 
Fieri kacias; Fris, kri, fi em, kribus, 2 
for fratris, kratri, &c. 

Galkrus, & c. Galfridus, &c. ſo God; 
frus, &c. Godkridus, &c. gavis, gavilus: 
Gem, ngenerolus; gewal, generalts, & 


Hag, habeas; Het, habetz hins, ha 


habere; hiitr, habuit ; höieg, homincs; 
hois hominis; hoiem, hominem ; Dum 
frus, Dumfridus, humot, hujuſmodi. 
To, ideo; idm, ibidem ; ipe, ipſe; i ipm, 
ipſum ; incrnd, incrementum; ing kus, in 
gt m, ingreſſus, ingreſſum, &c. inſtane, 
inſtantia, &c. imppmb, imperpetuum; 
TJohes, Johannes; jur, jurati, jurato⸗ 


Lat, Tatitat, Tatitant; legkis, lega⸗ 
lis; ſo legke, leg lia, legtibus, ; ide, li 
bere ; libtas, libertas ; licet, licerct; 
Itime, legitime; Ita, Ite, Tam, IFay, &. 
for litera, litere, literarum, &c. Xi. lo, for 
ſicentia loqueudi. Mag: 
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: Of Abbreviations, | 
; gar, 'Magiſter ; Mar, marcſ®, for 


1 
* 
8 
4 


* 


Poerelchal, Mareſchalſie; Michis, Mi⸗ 
haelis; mia, mifericozdia; mie, mini⸗ 
ne; Milkimo, milleümo; Miss, 2iddlc- 
ria; mise, miſis. i 8 
Park, Narrat io, &c. naklis, nakle, na⸗ 
Ulis, &c. nob, nobis; nr, uro; no, no- 
her, &c. Nöcn, nvig, noe, nomen, nomi⸗ 
bis, &c. nöiatr, nominatur; nup, nuper; 
Pichus for Nicholanus, _ 1 
Oes, is, oi, oem, via, dium, 9ib?, for 
mnes, omnis, &c. dio, or omio for omnits 
%; omioß for omnimodum; omitr, o⸗ 
Wittag, &c. — | 

ppund, perpetuum; P2ia p2tam, for 
Patria, patriam ; p2is, p21, pꝛem̃, for 
Wtris, &c. pü for pꝛediaus, &c. Brit for 
zeteritus, Xe pkitum, pliti, &c. for pla- 
itum, placiti, &c. Phus, Phi, Pho, for 
Philippus, &c. Pr' pt for p2orima poſt; 


ta for poſtea; ppe for p20p2ius, &c. ꝓpr 
r pꝛopter; Pleg de ps for Plegii de pꝛo⸗ 
quendo ; ptim, pertinens, pertinentia, &c. 


Pack, Parliamentum, &c. P6 lö ſus, po⸗ 


Wt loco ſus. 

[Qu for quam the Conjunction, but not 
br the Adverb properly; ſo qv for quod the 
Conjunction, but uſed indifferently ; Quer, 
uerens; Querek, Querela. 


Ad retogm, ad recognoſcendum; Re. fa. 


P. ficcozdare facias loquelam; reſpcus, 
elptu, reſpem, reſpectus, &c. rẽſpuatr for 
Elpectatur, Niicus, Kichardus; Ne, 
Regs; ind, Ane, Aegina, &c. And, 
legni, Kc. rone, ratione ; ronabilis, ra- 
wnabilig ; Nobtus Nobertus. 
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(cis, (cD, ſcö, ſcor, ſanctus, &c. ſedug, ſch 
ſcdo, ſecundus, &c. Sckium, lekit, ſcary 


mile, ſimilis, &c. ſpificae, ſpecificatus, ;; 


ux d, uroz2t, &c. 
fag, &c. for Millielmus or Gulielmus, & 


in [rus J at [r], as habend ct tenen, &cli 
tur ſervitur, duratur, &c. alſo [rum] # 
breviated thus E, as quan, ren, quo, f 
gquarum, rerum, quozum. 


of Abbreviations 
Saerm, ſakri, ſafro, lacramentum, 3. 


rium, &. fife, Gifts, tt, fit, üfibug, j 


ſupdcus, ſupzadiaus; ſuppoit, ſuppi 
tug, &c. ſumm, {fummonitus, &c. (yi 
lis, ſptalem, ſpiale, ſpecialis, &c. (pu WE 
lig, ſpualem, ſpuale, ſpiritualis, &c, 5: MM. 
phus for Stephanus. . 
Tle, tkis, tale, talis, &c. tiklus, til 
&c. titulus, &c. T. Teſte, Tmius, km 
&c. Terminus, &c. Teſti, teſt d, &c. Ten 
mentum, &c. triiſgr, tranſgreſſio, & 
Trim, trinitas, trinitatis, &c. 

Pew), venit, veniunt, &c. Vit. vice 
mes, &c. Vid, vidua, &c. viſid or vicii \ 
vicinitas, &c. viz. E vidlt for videlict: 
ult ultimus, &c. in all its Caſes, Ur. ur, 


Weſtw for Meſtmonaſterium, &c. Wi) 


Wrilifras, &c. for Wilfridus, &c. 
Xfofozus, &c. for Chziſtopjzo2us, . 
Ncony, Yeomay, i“. vo. Li” xrxx'® pin! 
quinto, duodecim, triginta; xv. xv" 
&c. quinenda, quindenam. centum, &: 
Note, Gerunds in [di] [do] and [du 
are uſually abbreviated at Id, and Participh 


King's Bench Forms. 
. 4pud Lond. videlt 
paroch. beate Marie de 


1 Warda de 
1 London. 
1. no Regni Dom. 


Georgi nunc Regis magn. 


an Cc. Quarto. 


* 7 
%. Quer. Accon 
„ 112d. inde verſ. eum 


lere ſeu manutenere de- 
4. Voad vcnire Vie 


i mis ſeu quicquid quod | 
* 222 pacem dict. Dom. 


Nis nunc dic. quod ipſe 
u ef: inde culpabilis. 

© 5. Et de hoc pon. ſe 
Wer priam. Et pred. 
Auer. ſilit. Oc. Ideo 
. ;nde. jur. coram 
mino Rege apud Weſtm 
e Mercurii prox. poſe 
Septia nas ſce. Trin. 
qui nec, Ofc. ad re 
Pm. Oc. quia tam, &c. 


pred. ibim. Ofc. 
6 Die Exbibicꝰonis Bil- 
E. contr. in B. R. v. 2. 
ent, 107, | 


em dies dat. eſt parti- | 


\ 


© comg of Entry in B. K. and C. B. 
F * Difference of Forms between this Common Pleas, 


Court and the King's Bench. 


Common Pleas Forms. rms of Entry. 


'I, Apud Lond. in 
Paroch. beate Marie die 
Arcubus in Warda de 
Cheap. 

2. Anno Regni Dom. 
Regis nunc Quarto. 


2. Dude pet. Fudic. fi 
pred. * Quer. acc onem [u- 
am predictam verſus eum 


habere debeat, &c. 


4. Dnoad venire Vi & 
Armis dic. quod ipſe in 
nullo eft inde culpabilis 


rius Verſus eum queritur. 

7. Et de hoc pon. ſe 
ſuper Priam. Et predict. 
Quer. ſilit Ideo precept. 
eft vic. quod venire fac. 
hic a die San. Trinitat. 
in tres Septia nas, &c. 
per quos, Cc. Et qui 
nec, &c. ad recogn, &c. 
quia tam, &c. 


6. Die impetrationis 


3885 originalis. 


Alſo in C. B. in Debt, ec. ſay per ſcriptum 
lum indentat, &c. Not ſaying Sigillo Sigillat. 
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NV If the Plaintiff takes Iſſue, then thus: 


7. Et hoc pet. quod] 7. Et hoe pet, aut 
inquiratur per Priam. Et inquiratur per Prian, H 
pred. Def. ſimiliter, & c. | pred. Def. filit Ide Tm" io 
1deo wen. &c. as above. | cept. &c. as above. 15 
8. Et habeas tibi tune 8. Et habeas ibi h WM :.D 
Boc breve. breve. | | 3D 
9. Cepit & abcarria- 9. Cepit & alp. = 
Vit. vit. | | | «ND, 
10. Decimo tertio, De- | 10 Tertiodecimo, un. 
cimo quarto, Decimo quin- | todecimo, Quintodecin, } 
| to, Decimo ſexto, Cc. | Sextodecimo, Cc. 5 
11. Septemdecim Octo- 11. Decem & Sh WF . ©, 
' decim, Novemdecim, Oc. Decem & Octo, Dan ; b. 
. & Novem, Cc. 4d. 
9 12. Meſſuag, Cottag.| 12. Meſſuagiu. Cits 
| Sigillat. giu. Signat. 35 
0 13. Et al. enormia ei 13. Et alia eninmis i i d. 
. intulit contra Pacem dict. intulit ad g ve damm =. D 
; Domini Regis nunc ad ipſius Quer. Et cu 5 L. 
: dampnum ipſius Quer. pacem Dom. Regis nn, Wh * - 
N decem Librar. Et inde &. And at the l, 
| produc, Sectam, &c. End of a Declaration; 75 
0 Z, Et alia enormia, Ot. a | 
| Note, No Dipthongs g ve dampn.ec. Et © >: 
| are uſed in Courthand, tra pacem, &'c. Und: - | 
| and the Letter [e] is|quod deteriorat. , b. 
for [] in all Law| dampn. habet ad vain 
Pleadings. am decem librar. Et i. So 
de produc, ſectam, Ci he 
| there 
7 12 
2 Tit <A 


1 Her 
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The Difference of Forms in the Return of Writs. 
| Michaelmas Term contains 5 Weeks and 2 Days, and has 6 Returns, 


E Which in the Kos. Bench are thus: In the Common Pleas thus : 

© 1.Die( Fovis prox. poſt tres Feb. S. Mich. | I. A Die S. Mich. in tres Septimanas 
2 Die Martis)prox.poft Menſ.S. Mich. | 2. A Die S. Mich. in unum Menſem. 
| 5.Die( Martis) prox. poſt Craft. Anim. | 3. In Craſt. Animarum. 

.Die (Jovis) prox. poſt Cra ſt. S. Mart. | 4. In Craſtino S. Martini. 

. Die (Jovis) prox. poſt Oct. S. Mart. 5. In Octabis S. Martini. 

. Diel Fouls) prox. poſt Quin. S. Mart. ] 6. A Die S. Mart. in quind. Dies. 
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Hillary Term contains 3 Weeks compleat, and hath 4 Returns. 


| 1, Die. . . prox. pot Ofab. S. Hill. I. In Octab. S. Hill. 

| 2. Die, . « prox. poſt Quinden. F. Hill. | 2. A die S. Hill. in quind. Dies. 

. Die... prox. poſt Craft. Pur. B. M. H 3. In Craft. Pur. Beate Marie Virginit. 
Die.. prox. poſt Oct. Pur. B. M. J. 4. InOctab. Pur. Beate Marie Virginis. 
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Eafter Tern: contains 3 Weeks and 6 Days, and hath 5 Returns, 
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Die . prox, poſt Quinden. Paſch. | 1. A Die Paſch. in quindecim Dies. 
2. Die ... prox. poſt tres Sept. Paſ h. | 2. A Die Paſch. in tres Septimanas. 
. Die... prox. poſt Menſem Paſch. | 3. A Die Paſch. in unum Menſem. 
| 4. Die.. prox. poſt quing; Sep. Paſch. | g. A Die Paſch. in quinq; Septimanas. 
Die . . . prox, poſt Craft. Aſcen. Dom. | 5. In Craft. Aſcenſionis Dm. 


Tririty Term wants one Day of z Weeks, and hath 4 Returns. 


i, Die ... prox. poſt Craſt. S. Trinit.] 1. In Craft. S. Trinitatis. 

2 Die ... prox. poſt Octab. S. Trinit. | 2. In Octab. S. Trinitatis. 

. Die... prox, poſt Quind. F. Trinit. 3. A Die S. Trin. in quindecim Dies. 
Die... prox. poſt tres Sep. S. Trinit.] 4. A Die S. Trin. in tres Septimanas. 


| So that the King's Ben þ Writs being by Bill, Lati- 
tat, Attachment, Procedendo, &. mention the Day of 
| the Week on which returnable : But if the Proceedings 
there are by Original, then the ſame Form is to be ob- 
erved there as here in C. B. and the Writs here being 
by Original, are returnable on no Day certain, but 
only ora Fuſticiariis noſiris apud Weſtm, a die S. Mich in 
e Sept, os ut ſupra. But if the Action or Proceed- 
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Common Pleas. ing here 1s not by Original, but by ſome other , 
as Attachment of Privilege, Bills againſt Privileg. 
Perſons, Prohibitions, Sc. ſuch Writs, and all Proc 
thereupon are returnable, and have Continuance y 
Days certain. As, a Die Mercurii prox. poſt tres Soy 
S. Mich. or a Die Fovis prox. poſt tres Sept. Mich, Ge. 
See more hereof in the Practice of the King's Bj 
ante, fo. 38. where 'tis ſaid the Eſſoin-Day of an 
Return is Lin] ſuch a Return, but the Return. UI 
is [prox. poſt] the ſaid Return. 


Of the Authority of this Court, with in 
Judges, Officers, &c. 


The Original of IT has been a prevailing Opinion, That all Conne 
Blais Court. 1 Pleas were formerly held in the Xing Ben h, and 
with that Court followed the Perſon of the King, uri 
the Grant of Magna Charta by King Hen. 3. wherein 
this Clauſe was inſerted; Placita Communia teneanimin 
aliquo Loco certo. But tis evident from the Regiſter i 
Writs, King Fobn's Charter, Mat. Paris, and obe 
Authorities, That this Court was in Being before the 
Time of King John, if not before the Conquelt ii 
the Prée face. | 
Bs Furiſdifion, This Court holds Plea of all Civil Cauſes at Con 
| mon Law between Subject and Subject, viz. 1. N 
Actions concerning Inheritances. 2ly, Perſonal Aim 
of Things tranſitory, as Monies, Goods, Chattels per 
ſonal, &c. 3dly, Mixt Actions, partaking of the N. 
ture of both, as Ejecſ ione firme, Quare impedit, and 
Waſte, wherein is recovered not only the Land 
Parſonage, Sc. but alſo Damages for detaining the 
Land, or diſturbing the Plaintiff in his Preſentat!o) 
Soc. gthly, Actions poſ lar, as Decies tantum, Cham. 
perty, Maintenance, Cc. 5thly, Actions peral, ® 
Actions of Debt, c. upon any Statute which gives 
Penalty for the Breach thereof to thoſe, who will e 
for the ſame. _ 
The Judges in this Court are the Lord Chief Jultc, 
who at Preſent is Sir Robert Eyre, Knight, and thi 
other Juſtices his Aſſiſtants, viz. Robert Price, Ei 
Alexander Denton, Eſq; and Jobn Forteſcue Aland, Ef 
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Judges. 


Of the Clerks and Officers. 


Theſe are all created by the King's Letters Pa- 


f 
== 
LIES 
N 


2 


N 1 thy 
5 ——— -—————_ 
—— 3:5 —_ 
3 2 Y 
; 


8 * i : ny 
* _ 


W 


= . 


2 


Common Plear, 


Js N > 
6426 C 2 7 - 4 / val | 


By the Chief Juſtice being inſtalled or placed CY NY/ Ng 


Jon the Bench by the Lord Chancellor or Keeper, 
land the others by him, and the Lord Chief Juſtice of 
the Court. | . 


| The Clerks and Officers of this Court are. 


3 HE Cuſtos Brevium, (Walter Baynes, Eſq; Deputy 
I in this Office to the Lord Litchfeld,) is the 
chief Clerk in this Court; he receives and keeps all 
Writs returnable here, filing each Return by it ſelf, 
Band at the End of every Term receives from the Pro- 
then taries all the Records of Ni Prius or Poſteas. (For 
theſe are firſt brought by the Clerks of Aſſize of every 
Circuit to the Prothonotary who entred the Iſſue, who 
pets the Clerk of the Judgments to enter up Judg- 
ment thereon, and then the Prothonatory gets of the 
ourt a peremptory Day for each Party to ſpeak in 
irrcſt of Judgment, which being paſt, he enters the 
Verdict and Judgment thereupon in the Rolls of 
Court.) And at the End of every Term, the Clerks 
{ the Judgments deliver to the Caſtes Brevium all 
Records of Niſs prius come in that Term, who filin 
de Rolls together, carries them into the Treaſury of 
the Records. 8 | 

He alſo enters the Writs of Covenant and Concords 
bf all Fines, and makes our Exemplifications, and 
Copies of all Writs and Records thereupon, and allo 
bt the Foot of every Fine filed with him. For after 
rrery Fine is engroſſed, the Parts thereof are divi- 
Wed betwcen him and the Chirographer, whereof the Chi- 
wrapher keeps the Writ of Covenant, and the Note of 
tic Fine; and the Cu ftos Brevium keeps tne Concord and 
tie Foot thereof, on which Foot the Chirograther 
auſes the Proclamations to be endorſed when they 
re all proclaimed. The Office of Cuſtos Breuium is 
i the King's Gift, and now granted in Fee to the 
Warl of Lit Meld. | 

The Prothonotaries of this Court are Three, vis. 
vir George Cook, Knight; Richard Eley, and Yobn Barret, 
Eqquires; they, each one in his Oihce, enter and 
pirol all Declarations, Pleadings, Aſlizes, and Judg- 
= ments, 
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Common Pleas. 


Secondaries. 


Fyree Clerłs of 
*he Judgments. 


Clerk of the 
Warrants. 


Clerk of the 
Eſſb:ne, 


before the Rolls are delivered out of their Hand, 


 Wakelin and Mr. Newſham : Theſe enter all Tub 
ments in their Reſpective Othces, &. Vide ſuns 


and every Nonſuit in a real Action, 4s. 4 d. and 


Ol the Clerks and Officers. 


ments, and all other Entries of the Clerks and Atty; 
nies belonging to each of their. Offices, the (yn 
Term that Appearance, &«. is entred. They make jy 
all judicial Writs, Venire facias, and Haben 2 
Writs of Execution and Seiſin, Writs of Privilege 
remove Cauſes from inferior Courts where the Pary 
has Cauſe of Privilege, and Habeas Corpus cum ca; 
Procedendo, Scire facias, Writs of Inquiry of Dama, 
and all Proceſs upon Prohibitions, Audita Ouni;, 
and falſe Judgments, They alſo inrol all Nerz 
nizances acknowledged here, (except Recognizancy 
of Bail on Original Writs, which is done by the Hl. 
ers) and all Common Recoveries ; and may mz 
Excmplifications of any Record of the ſame Tem 


The Secondaries to the ſaid Prothonotavies are, Ric 
Darby, Townſend, and Richard Thomſon, Ei 
Note; Here are three Clerks of the Judgment, 
one under each Prothonotary, viz. Mr. Aington, \\t 


Cu ſtos Brevium. . | 
The Clerk of the Warrants, Edward Eyre, Eſq e. 
ters all Warrants of Attorney for Plaintiff and Ds 
fendant, and all Deeds of Indenture of Bargain an! 
Sale acknowledged in Court, or before any |ulz 
thereof out of Court, and eſtreats into the Erin 
all Iſſues, Fines and Amerciaments, which any Ne 
grow due to the King in this Court, and has for tht 
lame a Fee of 101. from the Crown. See E. NB 
The Clerk of the Eſſoins (Mr. Thomas Clendon] kee 
the Roll thereof, and has for entring every Ein 19 
for every Exception to bar it 64. for every Adio 
ment and Copy 6 d. for every Idem dies 4 d. and it 
every Rule or Copy thereof 4 d. for every Nonſuiti 
perſonal Actions for Want of an Adjournment 23.40 


Clerk 15. He exemplifies Nonſuits and Eſſoins, and hu 
for every Copy thereof 7 5. 6 d. and his Clerk ft 
every Exemplification 3s. 4d 

He alſo provides Parchment, and cuts it into Roh 
marking the Numbers thereon, for which he has fun 
the ſeveral Officers of the Court each Term 4. 9 


i. e. about 55s. 4 d. from each Officer, and dclive 
gil 
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are written, and makes them up in Bundles or File 
| each Term; this he uſually does as Servant to the 
Lord Chief Juſtice, who is at the Charge of Parch- 
ment for all the Rolls, and yer the Clerk of the H 
ſeiers hath 3 5. 44. for every Roll brought in after 
the Bundle is bound up, and his Clerk, 1 s. 
| Here are 17 Filazers, among whom the ſeveral Filazers. 
Counties of England are diſtributed, they make out all 
| Meſme Proceſs between the Original Writ and the De- 
| claration, (but where it is an Attachment or Bill of 
E Privilege Prohibition, or the like, that is wholly in 
the Prothonotary's Office.) And where the Defendant 
is ſummon'd or reſummoned, iſſue out Diftreſs in- 
© finite till Appearance. They make our all Writs of 
view, where a View is required, and Writs of Syper- 
ſeleas, where the Defendant appears in their Office 
after Capias awarded. They may alſo enter Impar- 
lances, or general Iſſues in common Actions, where 
the Appearance is entred with them, and Judgments 
by Confeſſion thereupon before Iſſue joined, and 
Vrits of Execution on the ſame. But though they 
enter the Iſſue, yet the Prothonotary mult enter the 
judgment, if it be after Verdict. To | 
| Here are alſo four Exigenters, William Avery of the Exigenters. 
Nidale- Temple, Eſq; Ward of Staples Inn, Gent. 
Cotton Gent. Eaton Gent. who make all Evi- 
Egents and Proclamations in order to an Outlawry, 
land have for every common Exigent 1 s. bur if longer 
than ordinary, they take according to its Length, 
hand for every ordinary Proclamation they take 6 d. 
but if longer, according to its Length. 
The Clerk of the Furies is Edevard Bulſtrode Eſq; Clerk of the, 
pic makes out all Habeas Corpora Furatoram, for ſum- Furies 
moning Juries to appear either in Court or at the 
Aſlizes, after the Panel is return'd by the Sheriff on 
the Venire facias; and enters in his Rolls the award- 
ing of the ſaid Writs, and makes all the Continuances 
prom iſſuing of the Habeas Corpora Furatorum, till the 
Verdict be given. 
The Chirographer, Thomas Benet Eſq; his Deputy Chirographer. 
5 Foſeph Biſcoe, Eſq; who ingroſſeth all Fines upon 
Writs of Covenant, and makes a perpetual Record 
ſhcrcof, after they have paſſed through the othec 
* 55 Offices, 
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ont all the Rolls, and receives them again after they Common Pleas, 
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Common Peas. 


W 


Clerk: of the 
Kings Silver. 


Cle of the Er. 


vors. 


Clerk of the 
Treaſury. 


Clerk of the 
„ 


the Fine, and containing the Effect thereof, hy 


Cuſtos Brerium, bait keeps the Writ of Covenant, ant 


ſterial, and alſo of Meſne Proceſs made by the Pl 


Ok the Clerks and Officers: 
Offices, and makes and deliyers Indentures of then 
to the Parties; and another Part called the Fcot gi 


makes and delivers to the Cuſtos Brevium. He alſo by 
himſelf or Deputy proclaims all the Fines in Cour 
every Term, according to the Statute, and then (at. 
ter the Proclamations endorſed) endorſes the Pro 
clamations on the Foot, and then delivers it to the 


the Note of the Fine. Vide ante of the Cuſtos Bretin, 

The Clerk of the King's Silver is Mr. Dat, 
to whom all Fines are brought after they have been 
with the Cuſtos Breuium : Allo, he enters (by Wi 
of Abſtract) in a Paper-Book, the Subſtance of th 
Writ of Covenant, according to which Notes all the 
Fines are entred upon Record in the Rolls of the 
Court every Term. But his Entry is thus, viz, (pl. 
cing the County in the Margin.) 


Devon. ſſ. A. B. dat Domino Reg: dimid. Marc. ( 
according as the Fine is) pro licentia concordandi an 
C. D. pro duobus Meſſuagiis uno Molendino aquatic, & 
cum fertin. in E. Et habeat Chirographum per pacem a. 
miſſam, c. | - 


The Clerk of the Errors is Mr. Brewſter of th 
Inner Temple, who certifices into the Court of Ki! 
Bench all Records upon Writs of Error returnablc i 
that Court: He alſo makes all Writs of Saverſeas 
non Moleſtando, Cc. granted for the Defendants pe 
ing a Writ of Error, &c. : 

The Clerk of the Treaſury is —— Mal iſtone, Eq 
who has the Keeping of the Records of the Court 
and makes up and ſeals all Records of Niſi prius, tak 
Fees for all Searches in the Treaſury, and makes al 
Exemplifications of Records lodg'd in the Trex!) 
and all Copies of Iſſues, Imparlances and Judgrie"! 
and of all Informations and Recognizances on I, 
cord in the Treaſury. He is Servant to the Ch 
Juſtice, and removable at his Pleaſure, whereas b 
Officers before mentioned are for Life. A 
Mr. Haines, he ſeals all Writs, Judicial and Min: 


De 
Arreſt 
6 enting 

fore 


ers; alſo Writs of Outlawry and Superſedeas, _ p 
| Patent 


r 3 
bane a 4 — 
. . a 2 
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| Patents Or Exemplifications. and takes Fees for the Common Pl-as. 
E fame ; but is accountable for them to the Duke of 
Vyrtbumberland, Maſter of this Office, and to the 

Lord Chief Juſtice of this Court. | 

Mr. Vaughan, who is only a Servant or Deputy to Clerk of the 
| the Attorney General, for making out the Cajias ut- Oulawries. 
3 lagatum after Outlawry, and the Attorney General's 

Name is to every one of theſe Writs; and whereas 

54 is paid for the Seal of every other Writ (except 

© Propriums) there is but 1 d. paid for Sealing this Writ, 

be it General or Special, becauſe it is ſuppoſed to be 

lat the King's Suit. | 

| The Clerk of the Inrolments, of Fines and Re- Clerk of rhe In- 
Ecoveries, is Mr. Henry Barnes. This Office was erected ” 0/ent 5. 
Eby the Statute of 23 Eliz. cap. 3. And the Clerk is 

Wplaced therein by the Judges of this Court; he re- 

WW urns all Writs of Covenant upon all Fines whatſo- 

Fever, as alſo all Writs of Entry, Summons, and 

Seiſin upon Common Recoverics, as Deputy upon 

ERccord, appointed by the Court for all the Sheriffs 

Jof England; he alſo inrols all Fines and Recoveries, 

5 1th every. Writ and Entry belonging thereto ſeve- 

rally, and at the Requeſt of the Party exemplifies 

Whe ſame. GR 


_ CO_— 
5, 
. 


ng >. 5 ” 
2 


. SI 
- 9 
. 3 
— % > 2 1 
— — . 
— — 8 ** 
* 


. 
* . 
A 
fy * g 


p PP, * 


N 
* 


2 n 


Nie; None are admitted to plead at the Bar of Pleaders. 
(his Court but Serjeants at Law. 


| Of Commencing ATions in this Court. 


fore you commence your Action, you are to Of Precipes. 


1 confider whether the Defendant be liable to an 
Arreſt within the Stat. 12. Geo. I. c. 29. For pre- 


genting frivolous and vexatious Arreſts; (which ſee 
1 fore pag. 9, 10. with the Rules and Orders of 
} 


Lourt made thereupon, pag. 11, 12.) For if the Action 
eunder 104 you can only ſerve him with a Copy 
| the Proceſs, according to the Form and Method 
here preſcribed. | 

| Now, the firſt Proceſs of this Court is either a 
rape, which commands the Sheriff to take the Body 
| the Defendant, or elſe a Pone (with an Acetiam 
Ve) whereby the Sheriff is commanded: to ſummon 
| P 2 | the 
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Common Pleas. 


A 


A Pone. | 


Frecipe 2 
Debt. 


Alias dict. 


ſervitiis, de Seta ad Curiam, ad Mclendinum, Ec. Ori 


Ot Commencing Actions. 


the Defendant to do ſomewhat in certain; and if js 
does it not, to ſummon him to appear before the ſu 
ſtices in this Court by a certain Day (called the Rey) 
to ſhew Cauſe why he did it not. Of Precipes, ther 
are ſeveral Kinds: As Firſt, A Precie qd. Reddat, which 
lies in Render, i. e. to reſtore ſomewhat detained, ant 
is either for Things real or perſonal, as for Lani, 
Rent, a Corody, Money, Goods, Sc. Secondly, ; 
Precipe quod faciat, which lies for Things not in Reyy 
but either in Feaſance, as a Writ De Conſuetudinin & 


ſufferance, as a Quod permittat in Things of like N. 
ture, Thirdly, a Precipe quod teneat ; as quod ta 
Conventionem, Ec. A Pone properly is but a Summen 
in it ſelf, willing the Sheriff (on the Plaintiff's pu: 
ting in Sureties to proſecute) to ſummon the Deter 
dant to appear and anſwer the Plaintiff's Suit; is 
9 Co. 78. a. 


And Note, a Precipe lies in Account, Annuity, Cit, U 
Covenant, Debt, Detinue and Replevin ; and a P», JF 4 
in Treſpaſs, Trover, Ejectment, Aſſault, &:, ard WW 1! 
all Actions laid Vi e Armis, as alſo in Debt, wht jou. 
'tis with a Clauſum fregit, & c. vide infra. = 

A Precije or Pone is to be drawn upon Paper, Der 

| delivered to the Phil:;2er of the proper County, Which . 
ſerves both for the Original and Capias ; and a f 7, 
in London, is thus: - 
Lond. ſſ. Recipe A. B. nuper de Lond. Gen. (obſeni i E. © 

the Alias dict.) quod reddat C. D. 2 % In 

Orig. ret. tres Trin. Cap. ret. tres Mich. : 5 
EW y Ni [ 

Note; The Return of the Original is the Tee 08 In 


Capias, and the Original is the Warrant to the CW ae ft 
yet if you ſet down the Return of the Capias only," 


Filizey will take Care of the reſt. But obſerve, !' In 
be on any Specialty, or Indenture, wherein * Wi * 7 
Alias dict. you muſt recite it Literatim in you! * m 
cipe, and though you may put four Defendants thet CONfefF 


in, you can have but one Plaintiff, unleſs i: 
joint Action. L 

If you would have more than one Defendant!“ 
Original for Debt, draw your Precipe thus: 


2 Der? 


Ok Precipes, &c. 213 
4 - Common Pleas. 
E Devon. if Recite A. B. nuper de Lond. Gen. gd. red- 
3 | dat M. N. 1ol. Precipe C. D. nuper de 
I. Grocer, qd reddat eident M. N. 201. Ret. tres Mich. 


br to avoid the Fine due on a Precipe, which from Fine. 
E 40]. to 100 l. is 6s. 8 d. and if 100]. 10s. and ſo in 
Proportion draw a Pone for a Capias only, in Debt pone. 
E thus: EL 


? Devon. ſſ. YI A. B. fer. Ef. Pone, c. C. D. nuter de 
l P. in Com. tuo Gen. Clm. freg. apud H. 
| aceciam in Debito pro 100 I. Ret. Odtab. H. Aarii. | 


And if for a Book-Debt or Promiſe, after Ateciam, 
© ſay, in Caſ. ſuper Aſſumpcon. pro 50 I. Ret . 
lf it be in Treſpaſs only, ſay, Si A. B. fec', &c. tunc 
Pore, Cc. nuper de L. Yeoman de placito quare Vi & Ar- 
nis Clin. freg. apud A. Ret', &c. | 
It , Aſſault and Battery, de placito Tranſor. & Inſult. 
Ret, &c. | 
| If your Action be in Account as Receiver, draw Precipe is A 
your Precipe thus: | cou. 


| Devon, fl. Recipe A. B. nuper de E. in Com. predict. As Receiver. 
| Gen. quod reddat F. G. rationabilem Com- 

put. ſuum de tempore quo fuit Receptor denar. ipſius F. Ec. 

If as Bailiff, ſay, quo fuit Ballivus ipſius I. in E. Sc. 


E & Receptor denar. ipſius F. &c. 
| In Detinue, ſay, quod reddat F. G. unam Equam In Detinue 
iam vaccam, Cs. (as the Caſe is) pretii 10 J. quas ei 
| . ene, Ret', Ec. - 

n Annuity, quod reddat F. G. 100 l. que ei aretro ſunt PREY 
| de 9 ann. dit 50 l. quas ei 4 & injuſte deti- . 
| met, Oc. 

In Covenant after the Alias dif. ſay, ad refpond. F. G. % Czvenant. 
le placito gd. teneat ei Convenc. inter eos fact. ſeundum 
um formam & effectum quarundam Indentur. inter eos 
cnet, Ret. Octab. . | 

In Caſe, you may ſay generally, de placito Tranſgr. in Caſe. 
ſuper Caſum Ret', Oc. Or if you intend to have Spe- 
| cial Bail, and try in the fame Term your Writ is re- 
| *urnable, ſay, de placito quare cum, &c. (ſetting forth 
3 the 


If as Bailiff and Receiver, quo fuit Ballivus ſuus in Ar Bailiff, &c 
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Common Pleas. 


8 
In Hjectment. 


Proceſs in 
London. 


Ok Precipes, &c. 


the Cauſe of the Action ſpecially.) Ad damprun 2 
A. 601. Ret. tres Mich. | | 

In Ejectione firme, the Way now uſed is to deliver z 
Declaration to the Tenant in Poſſeſſion, which 
hereaſter. © 

But Note; by the Modern Practice, the firſt Pro- 
oe ſſes and Proceedings in C. B. are in the folloyiry 
Form. vix. 8 

A firſt Proceſs in C. B. for London, ſerved accord. 
ing to the late Act. | 


Eorgius Secundus, &*c. Vic. London Salutem Pri- 
I ſitimus vobis quod Capiatis T. C. (nuper) de Wal. 
brook, (in Civit. Lond. pred.) Grocer, & Fobem. Doe | 


Invent. fuerint in Balliva ura. & eos ſalvo cu ſtod. ita qued 


be tis. corp. eorum cor. Fuſt. noſtris apud Weſtm. a die Sh. | 
Trin. in tres ſept. ad reſpondend. D. H. de pli'to quare || 


EP Armis clum. ipſius D. H. apud London pred. freger. & 


Vide ante, 25. 


al. enormia ei intuler. ad grave Dampn. ipſius D. H. & 
contra pacem nru. Et heat. tibi bo: bre. Teſte R. Eyre, 
apud Weſim. XXIX. die Maii, Anno Rni. uri. teriic. 
IV. Funii 1730. | Eyre. 
Milſon. per Heber. pro Quer, 


A treble Six-Penny Stamp, and an Appearance 
for the Defendant endors'd thus : 


Junii 7. 1730. J do hereby undertake to appear for thi 
Defendant Mr. C. at the Return of the Writ. 


Geo. Comins pro Dt, 


Or if the Defendant does not appear, the Plain- 
tiff 's Attorney (after Affida vit of Service, &c. as the 
ſaid Act directs) may appear for him. Vide ante. 


The Firſt Proceſs of C. B. for Middleſex, is in thi 


Form, viz. | 


'Proceſs in Mid. 
Wore, the She. 


rifis of Lonaon 
arc two, yer tor 


wy Eorgius Secundus, Ef. Vic. Midd. Salutem Precipi 
mus tibi quod capias als. (nuper) de R. in com. tui 
Butcher, ſi invent. fuerit in Balliva tua, & eum ſalbo 


b4iad.they are but one Oſhcer, and therefore here the S ingular Number is to be as 


2 CHI6058 


Ok Ackions and Arreiks. 
al. ita quod Habeas Corpus ejus cor. Fuſt. noſtris apud Commm Pl-as. 
2 Weſtm. in octab. Sci. Hillar, prox. ſequen. ad reſpondend. G. \F ALNg 
d pli'to quare Vi & Armis Clum. ipfius atud Weſtm. Fre- 
eit e alia enormia ei intulit ad grave Dampn. ipſius 

E intra pacem nra. Et habeas ibi hoc bre. T. R. Eyre, apud 
3 Weſt. 28 die Notembris, Anno Nui. nri. quarto. 


Eyre. 
Underſign'd by the Attorney pro Qzer. Welland. 
Notice of a Declaration left in the Office. 


I Midd. ſſ. R. W. F. This is to give you Notice, that a 
E | Declaration in Cafe at the Suit of S. G. for 
| an Aſſault, cis left againft you in Mr. Prothonotary 
E Borrei's Off e. and unleſs you appear, or cauſe an Attorney 
| to appear and plerd for you within four Days, Fudgment 
E will be entered againſt you by Default. 


I am Yours, T. R. Attorney for the Plaintiff, 
Dated, Fan. 23. 1730. 


E Which Notice 1s purſuant to the Rules of Court, 
ae ante. Il, 12. 


Of Actions and Arreſts, 


LL Adions cognizable by this Court come hi- 
i ther one of theſe Four Ways, viz. 1ff. By Ori- 
E ginal, as Proceſs, Outlawries, Sc. 2dly, By Privilege 
or attachment for or againſt Privileged Perſons. 3diy, 
Out of inferior Courts of Record by Habeas Corpus, 


215 


j 4thly, Out of inferior Courts not of Record, by Re- 


1 cordave, Pone, Accedas, a Writ of falſe J udgment. But 
E EN. B. 171. c. 287, X. a Recordare lies from a Court 
ef Record. Q. But 5thly, The moſt uſual Way is by 


* | Arreſt, or Service of Proceſs on the late AQ 12 Geo. i. 


| ante. | 

Where your Cauſe of Action is Debt, and requires 
| Pail, (. e. 10 J. or more, ) your beſt Way is to take 
out an Aceciam Capias, the Original to which is only 
| 3 bare Clauſum fregit, and when you come to Judg- 
| ent thereon, you may file a new Original to war- 
1 rant 


Bro.Recordare, 
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Common Pleas, 


A 


Abatement. 


* Sce Statut? 
for Amend- 
ment ot the 
Law, Se. 3. 
That to ſuc? 
ud ue ut A 
455 Fear. of Jeo- 
fails ſhall ex- 
tend as well as 
fo Fung reals 
after Veraict. 
Indebitat. Aſ- 
ſumpfit. 


Account. 


Falſe Return. 


Conſpiracy. 


Statute of Li- 
91111477085, 


Df Ations aud Arreſts. 


rant ſuch Judzment; whereas if your Capias be Spe. 
cial, by Precips qd. reddat, Ec. and you happen 0 
miſtake either in the Name, Alias dictus, or Sum, i 
is pleadable in Abatement, and 1s not cured by filing 
a new Original afterwards, but you muſt diſcontinge 
your Action paying Colts, and begin it de Novo; or it 
the Defendant does not take Ad vantage of it before 
yet he may by Writof Error after * Judgment, when e 
by Confeſſion Default, &c. And ſo he may where tte e 
Teſte of the Original is before the Day of Payment, ae 
where the Suit is on Bond or Bill. _ =... 
Note; In Caſe on Aſſumpſit you may have an Aim 1 
for 101. or above, and file new Originals, as in Dh, be 
ut ſupra, but in no other Sort of Action. | 7 
An Indebitat. Aſumpſit was brought, and Statuts Na! 
pleaded; the Plaintiff thews an Original iſſued in I. Mi; 
don in Tre ſpaſs and Aſſault, and that he intended to 
declare on the ſame in this Action, but others beinp . 
named therein, it was denied, Trin. 2 N. & M. &: Mi 
1 Falk. 23. the Difference between an Aſumpſit & | adio. 
debitat. Aſſump. 
if on Indeb. Aſſumfſit, it appear at the Trial to be Nreſt 
Matter of Account, and no Account is ſtated under Ind a 
the Defendant's Hand, the Plaintiff muſt be Nonſuit, | 
for he cannot thereby maintain an Indeb. Aſumjſt; 
for whilſt the Account is current, there lies only an 
Action of Account; but when it is ſtated under Hand Mea“ 
and the Ballance agreed, then it turns to an Action cf H 
Debt, or an Aſſumpſit will lie for the Ballance. Wd a 
Action of Falſe Return may be laid either in be 


County where the Return was made, or elſe in M4 e, 
dleſex where the Writ was filed; and this Court vil bar 
not change the Venzxe, if laid in either, 3 

In Conſpiracy againſt Two, and but one found guilty, E 


the Plaintiff cannot have Judgment. 2 Roy. 708. Mr, 

If one infra ſex annos do confeſs the Debt, the St . 
tute doth not help it, but it muſt be an expreſs Pro- Nn. 
miſe to give a new Cauſe of Action; as if a Debt be 


due from Three, and one of them infra ſex anni WW: a; 
makes a new Promiſe, you muſt expreſs it in yout . 
Declaration, or it will not avail yon: But as to: . 
Brewer, his Action ſhall be continued from the lat Na. ;; 


Beer delivered, and ſo of other Trades, from ti: WF © ; 


Delivery of the laſt Goods. Per Pollexf. M. 3 W.& 0 un an 


Special Capias. 


Defendant may give Special Matter in Evidence. 


Dead are out, you muſt move the Court before you 


ieee, 
In Action on 5 Eliz. for not ſerving as an Apprentice ; 
0 Coſts or Damages allowed by Pollexfen; and it muſt 
e expreſly proved, that he himſelf did work at the 
Fiade, and you recover 40s. per Month, but no 
Charzes: Cardmakers againſt a Frenchman. 


ber Act of his Wife, he muſt appear both for him- 


ing a common Appearance by an Attorney of Re- 
Bord, ſhe is to be diſcharged of Courſe. 

E The Defendant was arreſted on a Clauſum fregit ac- 
, Ec. and thereupon the Plaintiff declared in an 
Naion gui tam; and this Matter being ſhewed, the 
Court held, the Plaintiff cannot declare ſo upon this 
hrreſt; and ſaid, he muſt ſue out a proper Original, 
pd a Capias thereon, and arreſt him upon it de 
Rp 

If you intend to go to Trial the ſame iſſuable Term 
Pur Writ is to be returnable, and would try it at 
We \llizes, and the Defendant to be arreſted lives in 
Vadleſex; then draw a Special Capias for the Country, 
Id Teftatum for Midaleſex, and ſo have a Warrant 
on the Teſtatum Ret'., This Special Capias is fine- 
Ple, ut ante. And therein you muſt ſer forth the 
Woltance of your intended Declaration, viz. 


KI fecerit te ſecurum de clamore ſuo proſequend. tunc 
e per prob. & ſalv. pleg. C. D. nuper de Paroch. St. J. 
n. in Com. tuo Gen. gd. ſit cor. Juſt. noſtis apud Weſtm. 
f. Purif. B. M. oſtenſ. quare cum pred. C. 1 die 
LI anno 1721. apud Paroch. St. E. indebitat. fuiſſet prefat. 
n ſguadragint. Iibr. legal. Monet. Mag. Brit. pro diverſis 
* mereimon. & Merchadix. eid. C. per eundem A. ad 
Neal. inſtanc. & Requiſition, ipſius C. ante temp. ill. ven- 


in conſ. inde poſtea ſcilicet eiſd. die anno & loc. ſuper ſe 
Aſſumpfit 


4 On pleading Ni! Debet upon a Special Statute, the Common Pleas. 
On the Starute of Robbery, when the Rules to Penal Sratutes. 


an fign judgment, and ſo it ſeems on all Penal Statutes. 


E Where the Husband is arreſted for the 'Treſpaſs, or Arreſs. 


if and Wife. And if a Writ be againſt Husband Hucband and 
d Wiſe, and if the Wife only is arreſted, on her en- Wife. 


Eorgius Secundus, Sc. Vic. M. Salutem. Si A. B. Special Capias. 


e deliberat', Et ſic inde indebitat. exiften. ipſe pred. 
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218 Special Capias. 
Comm n Pleas. Aſſumfſit Ef eidem A. adtunc & ibidem fidel. promiſit od i 
" pred. C. eaſdem 40 l. cum inde poſtea requiſit. eſſet hene ws 
1. Aſſumpfu. #4el. ſolver. c contentare vellet. Cumque etiam pred. C. a 

| 1 die Mai: Anno ſupradicto in ow gd. pred. A. ad fjeix 
inſtanc. & vequiſ. ipſins C. ante tunc vendidiſſet & dil. 
raſſet eidem C. pro uſu L. O. Mil. diverſ. parcellas vin u 
valenc. al. 40 J. ſuper ſe Aſumpſit & eidem A. ad tum b 
2. Aſſumpſit. i hide fdel. promiſit qd. ipſe pred. C. eaſdem 40 J. ult.ny 
conat. cum inde poſtea requiſit. eſſet ſimiliter bene c fi 
ſolver. & content. vellet, predictus tamen ſeparal. Pram ſſ 
Aſſump. ſuas pred. in forma pred. fact. minime cuvan, i 
machinans & fraudulent. intendens eundem A. in hat jun 
callide & ſubdole decipere & defraud. pred. ſeparal. dn 
ſumma in toto fe attingen. ad octogint. libras ſeu alium 
denar. inde eidem A. licet ad hoc faciend. pred. C. per en 
dem A. poſtea ſcilicet eiſdem die Anno & Loco ſupradit, y. 
guiſit. fuit non ſolvit, nec pro eifdem hucuſque aligual 
tentavit ſed ill. ei hucuſque ſoktere feu pro eiſdem aliqul 
contentare omnino vecuſavit & adbuc vecuſat ad dan m 
it ſius A. cemtum librar'. Et habeas ibi nomina Plig & 
hoc breve. Teſte meipſo apud Weſtm. 10 die Fan. An 
Regni noſtri quarto. 

Teſtatum Cap. The Charge of a Teſtatum Capias is 3s. 64. to th 
| Filazer, who will make it for you, and the Capian ati 
the Seal is is. 2d. which Capias you muſt carry 
the Sheriff, and get him to return it; and then file! 

with the Cuſtos Brevium. | 
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| | I | rocel 
Note; In all Caſes where the Capias is Special, au eis 
Debt by Precipe quod reddat, &cc. In Covenant | 
Precipe quod teneat Convenc, Ec. or, in Treſpals, &. 
reciting the Cauſe of Action at large, if it ben 
turnable the Firſt Return, the Defendant cannot: 
quire an Imparlance, but is bound to plead the {int 
Term : And if the Cauſe be in London or Midaleſer, i 
muſt plcad Four Days after the Receipt of the Dec 
ration, and Rule to plead entred and expired; u 
note the following Rule of Court. . 


Imparlance; 


Mich. 3 Geo. 24i. Reg. In C. B. It is order d, Ti 
upon all Proceſs ſued out of this Court, returns: 
the Iſt, or 2d, Return of any Term ; if the Plain 
declares in London or Middleſex, and the Defend 
lives within 20 Miles of London, the 3 
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Ok Appearances and Bail. 219 
lead within four Days after ſuch Declaration deli- Common Hens. 
Kod without an Imparlance ; and ſuch Declaration, NJ 
3 ay be delivered de bene eſſe. And in caſe the Plain- 

Ei declare in any other County, or the Defendant 

Bs above 20 Miles from London, the Defendant ſhall 

lead within eight Days afrer the Declaration deli- 

Pered without any Imparlance ; and in Default of 

Pleading as aforcſaid, the Plaintiff may Sign his 
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Juagment, per Car's 
Of Appearances and Bail. 


kT7HERE your Capias requires Bail, the Defen- 
3 dant has no Way but to make Affidavit, what Aﬀidavit 
e does not owe you 10 J. and then the Court, on Mo- 

don in the Treaſury thereon, will order a common 
Inppearance, unleſs you ſhew Cauſe certra by a ſhort 

ay; and this may allo be done at a Jvige's Chamber. 

uer. poſts 

5 3 by the late Act (ante pag. 9.) the Plain- 

ff may enter an Appearance for the Defendant on 

fidavit of Service of a Copy of the Proceſs, &c. Vide - 

d, 
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Nite; All Appearances here muſt be entred with 


he [ilizer within Eight Days after the Return of the fl 

rocels, as in Banco Regis ante, elſe the Defendant - 
ricits 5 J. A {Ws 
By the Statute of 23 H. 6. cap. 10. A Priſoner taken Bond to appray? | ny 
La Capias in Proceſs ſhall not be diſcharged till he ; | 
re Bond to appear, unleſs the Plaintiff or his Attor- | "4 8 
y ſhall conſent to an Appearance without Bail; and 1 


e Warrant of Atorney for ſuch Appearance is to be 

bſeribed or accepted by the Defendant's Attorney, 

d not revokable ; and an Attachment to iſſuc againſt 

e Bailiff offending herein, or againſt the Atorney 

fuling to appear, having ſo ſubſcribed or accepted 

ch Warrant, or (if the Court thinks fit) to be put 

it of the Roll of Attornies. 

If a Defendant be committed to Priſon by Proceſs priſocy. 


this Court, or Habeas Corpus, or cntring his Ap- 
ance with the Prothonotary in Cale of a Plaint, or 
Attachment of Privilege, or with a Filizer in _ 
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Common Pleas. 


Supe: ſcdcag. 


Outlaw). 


_ Natice. 


Super ſe dea 8. 


Ok Appearances and Bail. 
of other Proceſs, and giving Rules to declare, and 9j 
vice thereof, the Plaintiff not declaring before n 
End of the next Term after the Commitment, ty 
Defendant is to be diſcharged of his Impriſonment h 
Superſedeas upon a Fiat by a Judge in the End of j, 
next Term after, at fartheſt. 

It a Defendant appears on the Exigent, Habeas Cn 
Plurics Capias or Difireſs, or upon Bail put in on 
Habeas Corpus, or Outlawry to be reverſed. The ly 
fendant muſt anſwer the Friſt Term after, becauſcꝶ 
hath ſtood out ſo many Proceſſes, and the Vite ny 
be changed, though the Defendant came in on ty 


\ iy 


Exigent, unleſs ſued by a Special Original. 1 

If a Capias be returned in Court Non ef inventut ne 
gainſt a Priſoner in the Fleet, he is compellable to Spe 
pear ona Haheas Corpus ad reſpondend. as well at π]] bad 
Suit of a Stranger, as his by whom he is in Priſy, P 
and to anſwer to a Declaration, according to the oft 
Rules of the Court, or Judgment to be entred ag, hi 
him. 

He who reverſes an Outlawry muſt have an At. us 
ney of Record preſent, to undertake an Appcarine A 
to a new Original, and he is compellable to aper ba: 
thereon, And the Defendant or his Attorney s 1c; 
give Notice to the Plaintiff or his Attorney of , rin 
Reverſal, either the ſame Term, or in the Van 
following. Alſo, Notice muſt be given to the Hair 
tiff 's Attorney of the Entrance of an Appcarice Dise 
a Scire facias. | | | to a 

If an Exizent be returnable Cro. Anim. and you i tore 
a Supeſedeas in Trinity Vacation, yet the Defencit 0 
Appearance ſhall be bur from Cro. Anim. Num Ter. 
againſt Bickerftaff. M. 7 W. 3. 1695. 8 

F till 

| T | turnt 
| „ 4 H 

Of putting in Bail A 

| WE cect 

= putting in Bail before a Judge, if it be for: hade 
vileged Perſon, the Prothonotary's Clerk 15 0 WM +1 « 
with you; if for any other Perſon, the Filizer H e, 


County or his Clerk attends the Judge with you by 
if it be taken by Commiſſioners in the Country, i! 
carry it, with an Affida vit of its being ſo om 
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J adge to allow it, and thence to the Filizer of the Common Pleas. 
ECounty, who keeps it. 
| If the Defendant put not in Special Bail when re- 
Eouircd, you get the Sheriff to aſſign over his Bond, 
Lund take our a Capias upon it (directed to the Coro- 
Iners, if the ſame Sheriff be in Office;) but that re- 
quires only an Appearance, for no Bail is required 
Jona Bail-Bond, for that would be Bail upon Bail ad 
ibritum: So that any Attorney may back the War- 
rant for an Appearance, and which none will refuſe 
lif he has Authority ſo to do. | | 
if the Plaintiff be nonſuit, and then commences a 
Enew Action for the ſame Cauſe, he ſhall not have 
Special Bail in the new Action, tho' he might have 
had in the Firſt. | 
bail can be juſtified only in Court, and the F./izer Bail juſtiſied. 
lot the County is to bring his Book along with him, for 
Which you pay him 35 64. Bur ſee the Statute, 
4. 5. W. N. c. 4. which gives Leave to make Affida- 
rs before Commiſſioners, | 
E Aficr a Declaration on a Bail-Bond delivered, the BB ſued. 
bail may at any Time before they have pleaded, or 
judgment figned againſt them for Want of a Plea, 
bring in the Priſoner in Diſcharge of themſelves : Yer 
t is ſaid, after the Return of the Second Scire fac. a- 
eairſt the Bail, they cannot ſurrender the Priſoner in 
Diſcharge ; but in the Vacation they may carry him 
to a Judge's Chamber to be committed any Time be- 
Fore judgment. | | 
On a Writ returnable the Firſt Return of any 
Term, you cannot procced on the Bail-Bond, till the 
laſt Return of that Term; or if the laſt Return, not 
ill the Beginning of the next Term; and a Cebi re- 
turned and filed. Per Pollexf. Mich. 2 V, & N. | 
| If the Writ be returnable in Zaffer Term, and no- Supe. ſedeas. 
ching done thereon in Mich. Term, on the Priſoner's 
getting a Certificate from the Gaoler thereof, and a. 
Judge's ftening it Fat ſuberſed', for which you pay 4 5. 
[and Carrying it to the FJizer, he will make a Suter- 
eceas, which is 3. 64, beſides Scaling. 
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2mmon Pleas. 


taken, and thereupon the Recognizance of Bu. 


And the Condition of the ſaid Recognizance ſhall i 


Sum of 101. apiece to be levied upon your ſeveral Goods au 


7 


Orders to be obſerved by Commiſſu; 
for 'takziig Special Bail in the Conny 
AGions in this Court, purſuant to ih 
Statute. 8 


© 


Firſt, HAT before any Bail be taken by Viry 

| of that Act, a true Copy of the Writ un 
Parchment, to which Bail is to be put in, ſhall 
brought to the Commiſhoner before whom it is to 


iece ſhall be fairly drawn and engroſſed on the (ii 
—— Cops this or the like Form, as the (i 
Hall be. | 


A. B. Attorn | 
bro Def. 


Manucaptores Johann 
Denn de B. in pant, 
de S. in Com. de E. Gn 
& Ricardus Fenn ! 
: | eaden Gen. 
Capt. & copnit. (tali 

die & anno) de bene 
ee coram me A. B. 
un. Commiſſionar. 


Pars ipſa in 10, 
Uterg; Ms. in lol 


[Note ; If the Defendant is not preſent, the Bail ant 
uſually bound in double the Sum in the Wiz 
otherwiſe only ſingle. ] | 


to this EfteCt, 21s. 


You (naming the Defendant, if preſent) do ack 
ledge to owe to the Plaintiff 201. And you (naming it 
Bail) do ſeverally acknowledge to owe to the ſame Perjonti 


Chattels, Lands and Tenements, upon Condition, Tha 
the Defendant be condemned in the ſaid. Action, be ſvall i 
the Condemnation, or render himſelf a Priſoner to the Fi 
for the ſame ; and if he fail ſo to do, You (naming the 
Bail) do undertake to do it for him. 


8 ertrch u 


Ok Special Bail, &c. 


Read [Common Pleas. ] 

Fir dy, As ibid. only for [R. B.] read [C. B.] for 
8 Lay] read 10 Days, ] and for [15 Days] end 
20 Doys,] and for [returned to his Chamber, &c.[ lay 
turned to London out of his Circuit.) 

Hurthiy, As ibid. to the Word [tranſmitted,] omitting 
bid alſo the Name of the Attorney for the Leſen ant.] 
8 Ejibly, Verbatim as the fifth Article, bid. 

1 Signed G. Treby, E. Nevid, F. Powel, T. Rokeby. 


ee before f. touching aſſigning Bail-Bonds, 
Ind the new Act b. 21. for declaring in the Plaintiff's 
un Name, and vide tit. Habeas Corpus. 

E Note; If the Plaintiff declares in another County 


W ric, on which the Arreſt and Bail was, the Bail ſhall 
r be liable. | | 


| Of Declarations and Im parlances. 


HE Plaintiff, after the Return of his Writ, has 
1 wo Terms to declare; as, if the Writ be Qu/n- 
* Martini, he has till the Eſſoin- Day of Quind. Paſ. 
Ia then if he has not declared, the Defendant (after 
Nule given is out) may ſign a Non Proſ. and have 
te, which uſually are 17. 6s. 8 d. for which he 
lay either take out Execution, or bring Action of 
gebt, adding a Mutuatus to bring it within the Cogni- 
Ince of the Court. But it has been held, that the 
laintiff has only from that Term wherein the Writ 
returnable, till the laſt Day of the following 
erm, to declare. And where a Feme Covert is 
reſted and impriſoned, the Plaintiff ſhall declare 
e ſame Term, and ſhe may plead her Coverture in 


WP, 


Nite," The Delivery of a Declaration on the Eſ- 
Day, is not good to have a Plea the ſame Time, 
dit be delivered before the Eſſoin be kept. 


Copies 


Shan to which the Writ was directed (except on a 
Wefatun) or in a greater or other Sum than is in the 
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4 Secondly, As before in B. R. only for [King's Bench] Common Pleas. 


T.me to acclare. 


parement, and be diſcharged. Sed vide the new 


224 Ok Declarations and Imparlances 


Common P/zas. Copies of Declarations, Iſſues, Demurrers, Spec If 
4 Vverdicts, Writs of Falſe 1 and all 518 he 
Copies of Pecla- out of the Treaſury, uſually coſt you 94. je 5 ng ( 
rations, &c. But in Pleas, if you ſet forth any Record ther, r 
you pay 8 d. per Sheet only for your Plea, and 10 ful 
Delivered. * 3 | Ce nt] 
| 2 85 If you deliver a Declaration, and afterwar; u ec! 
Iſſue of the ſame Term, the Defendant ſhall pay a If 
for the Iſſue, and not for the Declaration again, il orne 
againſt ſeveral Detendants in one Bond, if they al ſi 
pear by one Attorney, they are not bound to n 
than one Copy of the Condition. Af 
Where the Plaintiff (to ſave Charges, :,) e, 
not ſever his Action, or deliver ſeveral Declaratig roth 
yet if it gocs againſt him, the ſeveral Defenaſ er 
ſhall have ſeveral Coſts taxed by the Prothonouatt =] 
7 and thereupon ſeveral Attachments; Per C . RK ®7 
and amenacd If a Declaration be delivered with Blanks, wii eſa 
are only Matter of Form, as Time, Place, or Nane e V 
the Defendant's Attorney muſt call on the Plant i 
Attorney to fill them up; which if not done in fin nt | 
reaſonable Time, the Defendant's Attorney ma | th 
mur thereto ; but if he demurs without tuch Cali | Thi 
Oc. the Court will ſet the Demurrer aſide. | pecial 
If there be a Miſtake in the Declaration, and! t pl 
Plaintiff gives Notice thereof before the EH 
the Defendant cannot take Advantage of that NM” A 
take, but the Plaintiff may amend : And Ruled, Thi ult n 
the Defendant (who had pleaded in Abatement e fat 
cauſe of a Miftake whereof he had ſuch Na! 
ſhould plead in chief, and ſhould have no ( 
but Affidavit muſt be made of ſuch Notice. n 
there be no ſuch Notice, and the Defendam H 
either demurred or pleaded in Abatement to f 
Miſtake, yet the Plaintiff, before Joinder in Demi ed, | 
rer, or taking Iſſue, may amend, and force the le { on 
fendant, on paying him 13 s. 4d. Coſts, to plead pi elar 
ide Demutrer ſently, or give him a further Imparlance, and p | 150 
2ufra & him no Cotts: For before Demurrer, or Iſſue jorned a 
Cumberba. 52. either Party may amend of courſe, without Moti! 384 
on paying Coſts or giving an Imparlance : But if er 
Pleadings be entred on the Roll, the Plaintiff cat ka 
not amend, but may enter a Diſcontinuance, 4% —_ 
4 | 


proceed de novo. Per Cur', Trin. 1690. | 


Ok Declarations and Imparlances. 225 

| If the Defendant hath pleaded the General Iſſue, Common Pleas. 
he Plaintiff may amend his Declaration without pay- | 
ng Coſts, before he has deliverd a Copy of the Iſſue, 

r afterwards with Coſts: And you muſt ſhew the 

zule of Court, and tender the Coſts thereby ordered 

o the Defendant's Attorney, upon amending your 
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declaration. Per. Cur.. 1 
If the Declaration be either by or againſt an At- Pledges. 
bey, you mult at the end ſay, Vids che new 


Pleg. de Prof. Jo. Doc, Ri. Roe. 4 


After the Declaration delivered, the Attorney may Rule to anſwer. 
ive Rules to anſwer, which muſt be entred (in that ; 
rothonotary's Office where the Plaintiff's Attorney 

pers Cauſes) by the Secondary there, for which 

ou pay 44. and for the Stamp-Duty 12 d. 

By Courſe of the Court the Defendant is to anſwer 

elame Term he appears, if an Iſſuable Term, and _ 

e Writ be returnable at the Beginning thereof: ſnparlance:. 
ut if the Action be not laid in London, the Defen- 

nt bas uſually an Imparlance, or Time to plead 

| the next Term. | 
There are two kinds of Imparlances, General and General and 
tecial: After a General Imparlance, the Defendant can- Special. 

t plead in Abatement to the Writ, Excommunica- 

dn, or the like, nor any Privilege of any Court, 

« And therefore if he would plead any ſuch Plea, he 

uſt not accept a General Imparlance, bur muſt plead 

e ſame Term, or crave a Spe ial Imparlance, whicli 

e Plaintiff on Requeſt is bound to give, if you pay 

m 25, forentring it. But after a Special Imparlance 

pu may plead many Pleas, which will not be allowed 

ter a General, | | | 
Entring Imparlances is now almoſt left off; and in- Entring Impat? 
ed, fince filing new Originals ſerves as well, tis HC. 
omitted, for there being often Occafion to amend 

eelarations, that cannot well be done after Impar- 

nee entred. Beſides, if you enter your Imparlance, 

d hapen to have Judgment afterwards by Default 

Confeſſion, you are yet obliged to file a new Origi- 

bor elſe your Proceedings will be vieious; for the 

lginal to your Capias is commonly a Clauſum fregit 

ly, which is no Original to warrant your Declara- 
n and ſublequent Proceedings. Now the new Ori- 
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226 Of Declarations and Imparlance,, 


Common Pleas. ginal muſt be returnable in that Term, whereof yg; 
WV Imparlance is entred ; which many times Cannot hx 
15 | | for Judgment is uſually ſigned at the end or after; 
: Term, when it is too late to beſpeak an Origiony 
of the preceding Term, of which it muſt be, or; 
will do no good, becauſe it muſt antecede the Im. 
lance ; and it is not Prudence to beſpeak it beſm 
you have, or ſee you ſhall have Judgment: Fer i 
in the Cauſe comes to Iſſue, you have no need ther 
8- Star. Jeo- the Want of an Original as well as of an Imparlanz 
fails, 2 Car. 2. being no Error after Verdict, tho' the Want of hu 
ani the Stat. rants of Attorney is. 
for Amend. But where your Proceedings are by Bill, and ng 
ment of the by Original, as againſt an Attorney, &c. if you gie 
Law. Sec. 3. by Original, as againſt an Attorney, &c. if you girey 
Imparlance, you muſt enter it; and in all Ra 
Actions you mult both give an Imparlance, and ene 
it, Whereupon, they will be obliged to plead th 
| ſame Term. 
Rules to plead. Where you have given Imparlances, you your 
may enter Rules to plead in the common Remer 
brance without paying any thing: But where yn 
give no Imparlance, you ought to enter the Ruly 
with the Secondary. 
Note; it is ſaid, When the Declaration is upon 
Bond, if the Defendant's Attorney, on m— 1 TR 
Declaration, do not crave that the Condition of ort 
Bond may be entred with the Imparlance, and ent. 
pay for the ſame, he is debarred from pleading Ca But 
ditions performed at any time after, without mog, 
the Court, and paying 5s. to the Judges Box: b In the 
if he inſiſt upon it, he need not plead till it be poet 
tred. But in making up the Iſſue by Non ef ja:uWnown 
no Notice is taken, either of the Imparlance Mad be 
Condition. The 
And Note; If an Imparlance be for an Atto apf 
or a privileged Perſon, it muſt always bee ie tir 


certain. See poſt the Forms of Declarations and Ne Ex 
parlances. | ho no 

For delivering Declarations, on the late 9 e Pay 
T2 Geo, I. c. 29, Seo before, pag. 9, 11, 13, © m by 


dſhew 


de, 


| 
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C mon Pleas, 


Of Pleas and Demurrers. af NP 


I an Action of Debt, if you intend to plead a Ten- 
der, you muſt not take an Imparlance, for after DO 
E Imparlance you are eſtopped to ſay Uncore priſt; Nor 8 priſt. 
can you plead Nil debet to a Debt on a Bond, but the NS 
E Plaintiff may demur to ſuch Plea. But it is ſaid, if 
the Date of the Bond be miſtaken in the Declaration, 
yon may plead Non eft factum. | 
| If one under Age, pretending he is of full Age, 
enters into a Bond, tho' he may avoid it by pleading 
nen etatem, yet you may indiCt him in the Crown- Infra ætat. 
FOthce for a Cheat; but an Action of Diſceit will not : 
lie againſt him. i ä 
Upon a Suit on a Bail- Bond, if the Court gives 
Leave to plead in Chief, 2. e. to the principal Action, plea in Chief 
von muſt plead no dilatory Plea: But on paying : 
Coſts, the Court gave Leave to plead the Plaintiff 
Pipiſb Recuſant. | | | 
After a General Tmparlance, Defendant pleaded in 
Abatement of the Writ; Plaintiff demurred, and Judg- N 
nent was, Quod Reſpondeat ouſter. After a Reſpondeat Reſpondeat 
er, and Rule given, the Defendant muſt plead Cutter. 
orthwith, or elſe the Prothonotary will ſign Judg- 
ment. Vide infra. | . 
But in other Caſes adjudged a ſtanding Rule er See before, 11, 
w', That the Prothonotary muſt receive a Plea left Me ogy Sa 
In the Office at any time before Judgment ſigned, — 
bo the Rule to plead is out, But per Myrley, he had 
nown it been denied after the Rule of tour Days 
al been out. 
| The Defendant had paid the Money on a Judgment % 20 4 
s appeared by Affidavit,) but the Plaintiff in his Sci. fac, 
ite time had not entred Satisfaction on Record, and 
Pe Executors ſue a Sci. fac. againſt the Defendant, 

ho not being warned by the Sheriff, could not plead 

e Payment as he intended, and ſo Judgment againſt 
im by Default. Ordered to ſtay all Proceedings, and 


8 Cauſe why the Judgment ſhould not be ſet 
e. | 


Non eſt fact. 


Q 2 Motion 
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228 Ok Pleas and Demurrers. 


Common Plear. Motion to alter a Plea ; which being entred, an! 
the Roll brought into Court, ſaid, We cannot hely 
Plea amended. you. Vide 2 8 
The Defendant got a Rule in the Treaſury to. 
mend his Plea, and thereupon pleaded a new Ples 
which the Court would not at firſt allow, ſaying, 4 
Rule to amend is no Authority to plead de you: Bit 
becauſe thereupon a Title was in Queſtion, they a 
terwards gave Leave to plead that Plea. 
Serjeant*s Hand. No Serjeant's Hand is neceſſary to a General Ply 
as Deins Age, Per Minas, Son Aſſault, Plene Admin. ot 
Duves, per N ſed Robinſon, quoad Deins ps 
contra. Vide poſit. comperuit ad Diem. 
On a Demurrer before Joinder you may amend 
Demurrer; paying Coſts ; and many times after Joinder, on J 
Juned. tion, the Court allows the Defendant to amend hi 
| Plea, before Argument, paying Coſts : So if he has de. 
murred, and the Plaintiff joined, the Court often (uf 
fers him to withdraw his Demurrer, and plead; br 
this will hardly be granted if the Plaintiff has be 
put by a Trial. : 
Where the Defendant either demurs, or joins in De 
Reſpond. murrer, and is over-ruled, he has no Reſpond. oft, 
oulter. but ſhall be condemned preſently, and the Judgmett 
Cofts againſt him is the ſame as by Default, and Cofis4: 
lowed ; whereas if it be ruled againſt the Plaintl 
See Stat. for he only loſes his Action, bur pays no Coſts; for th 
Amendment Entry is only Quod Querens nil capiat per Breve: Ati 
ag Law, uſually (if the Plaintiff deſire it, when upon At 
1 ment 2 Pefault comes to be diſcovered) the Coir 
allows him Liberty to amend, paying Coſts, and ct 
| ders the Defendant to plead to Iſſue preſently, Bi 
Plea in Abate- where a Demurret is to a Defendant's Plea in Abate 
ment. ment, if the Plca be found inſufficient, he has! 
Reſpond. Ouſter. (And ſo it ſeems where Demutrer! 
to the Plaintiff's Replication in Abatement.) But! 
Nul tie: Re- upon a Nl tie! Record (which is a Plea in Abatemet! 
os there be Judgment per defect. de Recordo, the us 
ment is final, for Trial by Record is guaſs per Pu 
Per tot. Cur. | 
3 By Courſe of the Court the whole Record ſhall nk 
3 D?- pe read on opening the Demurrer, unleſs it be a Ve 
© nds the murrer to the Declaration only ; But where it a e 
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Ok Pleas and Demurrers. 229 


on the opening to be for Delay, the Court will hear C:mmon Pleas. 
the whole Record, tho" there be a Plea, c. and if 
they find it only for Delay, will give Judgment pre- 

ſent! , | : 

When Demurrer is joined, the Defendant is bound Aguing De. 
to receive and pay for one Book preſently, and the *. 
Plaintiff entring it on the Roll, delivers the Roll to 
the Secondary of that Office where the Action is, and 
gets a Serjeant to move for a Conſelium thereupon, i. e. 

«ſpeedy Day to be heard to argue it, which the Court 

grants on the ſaid Secondary's reading the Record 

| (and if it be the Beginning of the Term, it will come 

an the ſame Term, otherwiſe the next.) Then the 

Defendant muſt receive and pay for two Books more, 

and the Plaintiff enters the Demurrer in the Court- 

Book with the Secondary of the chief Prothonotary, 

E who ſets down on his Rule the Day appointed for 

Argument, at leaſt four Days before Argument. The 

| Plaintiff delivers one Book to the Chief Juſtice, and 

another to the next Judge; and the Defendant de- 

| livers two to the other two Judges, paying with each 

Book Two Shillings. He that demurs argues firſt, and 

if the Defendant has refuſed to take and pay for his 

| Two Books, his Counſel is not to be heard; but the 

| Plaintiff in ſuch Caſes delivers all four to the Judges, 

and is to be allowed it in Coſts, whether the Demur- 

ter goes for or againſt him. The Court hears but 

| two Counſel, i. e. one of a Side, in a Day, and ſel- 

dom give Judgment the ſame Day; but if deſired by 

| either Side, will hear further Argument the next 

Term, unleſs the Caſe be very plain. | 
lt ſeems by the Act 4 Annæ. 16. $.1.& 2. That where Wh:re to demur 
de Cauſe of Demurrer is Matter of Law, you are Jpecially or not 
© "ot bound to ſer it out as Cauſe of your Demurrer, Nee e 
eng 5 are thereby directed to take Conu- i 

"oF {ance of ſuch Matter, without being ſpecially ſer 
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boch; but where it is Matter of Form, you muſt 
0) ſpecially ſet it out in your Demurrer : Therefore if 


Ede Plaintiff's Declaration is faulty, and you think 
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a be cannot well find it out, your beſt Way is not to ö 
eemur; for then, when he diſcovers his Fault, as he ] 
"" "<<ds muſt when you have ſhewn it, he will amend; g 
Ve | but your beſt Way is to plead a naughty Plea, ſuch 4 
- is he cannot well take Iſſue upon; ſor then if he 5 
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Common Pleas. demurs, the Fault appearing firſt on his Side, you 


Ok Pleas and Demurrers. 


ill have the Advantage; for the Court will adde Wi 
| the firſt Eault to be only erroncous, without regard. 
ing Defe&s in the ſubſequent Pleadings. | 1 
4 If the Defendant on Rule to anſwer does not pled 
be = before the Rule 1s expired, the Plaintiff's Attorney FT 
44 Judgment by may afterward enter up Judgment by Ni dicit. &: BM t 
1 Nil dicit. the Form, Tit. Fudgment. 9 
E Yet oft-times where the Plaintiff's Action is ju q 
0 aan right, the Defendant's Attorney will yield o: ti 
4 3 2 in judgment, either by Non ſum informatus or Confeſſion, WE / 
'Þ EY to that the Plaintiff will ſtay Execution till ſuch; “ 
1 Time as both Attornies agree upon. And this b: 
| good Way to ſave the Defendant's Perſon ani RE Lt 
Charges, which may be done on the Declaration, es 
but uſually is in the Plaintitf's Attorney's Dogg 0 
book thus: 8 . | 5 
Devon. ſſ. Steare pro Wharton. 10 
| Davis pro Bright. 4. 
Non ſum informatus, ita quod ceſſet Executio um WE ''* 
Octab. Hill. | EC 
| Per Fo. Da . 
- e. 
Upon this Judgment you may get Coſts taxed h 4 
the Prothonotary. Kg 
Bur if the Defendant's Attorney pleads to the a. I 
on, you may join iſſue, and go to Trial by Nſ pri" i Wl 
at the next Aſſizes. | | 3 l 1 
Ja ning 1[uc. Note; The Defendant on pleading any Genen Iran 
Iſſue, may (after Rule given) nonſuit the Plaintif, c 
(if he do not enter his Iſſue) and get Coſts ſigned . 
the Prothonotary, and enter up Judgment, Quia 1 WF = 
non junxit in Exitu, nec ulterius Prof. eſt Breve ſuum. ; Fn 
| | Hud 
How to make up Iſſues. If 
FT Bn 
HIS Court uſes no Memorandams in making Wi Al 
Iſſues (as B. R. does) unleſs in Special Ca, ,.. 
as on Bill againſt an Attorney, Sc. But writing te e 
Prothonotary's Name, and the Term wherein it! — 
made up, they begin with the Declaration thus: Tx 


Fo 


A 


1 
1s 
Th 


Dow to make up Jſſues, 231 


Comm on Pleas. 


r Trin. 4 Georgii edi. Regis. 
E Devon, i A B. nuper de C. in Com. pred. Gen. attach. 


1 uit ad reſpondend. L. M. de placito Tranſ. 
3 ſuper Caſum. Et unde idem L. per R. S. Attorn. ſuum que- 
tur Quare, Fc. (verbatim as the Declaration.) Et inds 
1 produce ſect am, & Co x | 


Vote; In Debt, Covenant, Account, Annuity, De- 
tinue and Replevin, the Form in C. B. is Summonitus „ 
ft: But in Treſpaſs, Caſe, Trover and Ejectment, Fee een 
Alachiat. fuit. Sec 1 Saund. 317, 318. : : | 
| Having written the Declaration, you muſt in a new 

Line begin the Iſue. For note, the C. B. doth rarely 

E continue any Imparlances in their Entries; yet at the 
Bottom of their Declarations, when they deliver 

them to the Defendant's Attorney, they uſually give 

I Lo, to the next Term. : 

On Non Aſſumpſit pleaded, the Iſſue is thus: Et pred. Non Aſſump. 
A. B. per E. P. Att. ſuum Ven. & defend. vim & injur. 

E 11ando, Sc. Et dicit quod ipſe non Aſſumpſit ſuper ſe modo 

forma prout pred. L. ſuperius verſ. eum queritur. Et de 

ic pon. ſe ſuper Priam. Et pred. L. ſilit. Ideo Precept. eſt 

e, quod ven. fac. hic ad diem ſce. Trin. in tres ſeptiman. 

t duodecim, &c. per quos, Efce Et qui nec, &. ad recogn. 

e. quia tam, &ec. 2: | 

la Non Cul. in Caſe ſay, Et dic. quod ipſe in nuRo eſt Non Cul 

| Gulpabilis de premiſſis ſuperius ei impoit. prout, Qc. ſupra. : 
f in Treſpaſs ſay, Tranſer. pred. And in Aſſault, de 

| Tranſgr. & Inſult. predict, &c. | | 

| In Nil debet per Patriam. Quod ipſe non debet prefat. Nil debet. 
I. M. pred. 20 J. nec aliquam Denar. Sum. in forma qua 

idem L. ſuperins verſ. eum Narravit. Et de hoc, Ec. 

In Non eft factum to a Bond. Quod ipſe de Debito pred. Non eſt fact. 
| wurtute Script. pred. onerari non debet quia dic. quod Scriptum 

| ud non eft fact. ſuum. Et de hoc, Ec. | 

| If by an Executor ſay, Et dicit quod Script. fred non Executor. 

| ef fact. pred. T. O. Teſtatoris. Et de hoc, &#c. 

And if to a Bill, ſay, Ez dic. quod ipſe de Debito pred. Bill. 

virtute Bille pred. onerari non Debet quia dic. quod Billa ill. 

en eſt fact. ſuum. Et, &c. 
And ſo of an Indenture Mutat. mutand. 


Et pred. A. c. Et dic. quod pred. L. Action. ſuam pred. Non Aſſumpſit 


his verſ. eum haltre non debet quia dic: quod ipſe non Afſ. infia 6 Annôr 
„„ 0G ſoper 
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Common Pleas. 


— 


Repl. 


Aſſumpſit, 
Mme) paid 


pleaded. 


Rept. 


Nonage pleaded. 


Repl. 


Non Aſfump. 
20 Part, ana c 
Payment to 
Pars. 


Rev). 


How to make up Jſſues. 


ſuper ſe ad aliquod tempus infra ſex Annos ante dien: ine 
trac. brevis Original. i ſius L. modo & forma prout, 6s, 
Et hoc parat. eſt verificare unde pet. Fud. ſi pred. L. 16; 
nem ſuam pred. inde verſ. eum habere debeat, &c. 

Et pred. L. dv it uod igſe per aliqua preallegat. ab 4, 
one ſua pred. habend. precludi non debet quia dic. quod jr 
A. infra ſex annos ante diem impetraconis. brevis Origin 
igſius L. ſcilicet pred. . . . die . . Anno Regni Dom, Ry, 
nunc ſecundo ſupradicto apud W. predict. Aſſumpſit ſujr | 
modo & forma prout ipſe idem L. ſuperius verſ. eum gun. 
tur. Et hoc pet. quod inquirat per Priam. Et pred. Aj. 
militer, Ideo, &Mc. ante. 

Action. non, &fc. quia dic. quod poſt Promiſſion. & {; 
ſumption. ſuas pred. in forma pred. fact. & ante diem in. 
petr. brevis Original. predict. L. ſcilicet (the Day, Yeu 
and Place) bene & del. ſolvit prefat. L. pred. 100 fe 
cundum Promiſſion. & Aſſump. ſuas pred. Et hoc pant, 
c. Unde, c. | | 

Precludi non debet quia dicit quod pred. A. non ſui 
eidem L. pred. 10 l. modo & forma prout dict. L. ſup 
placitando allegavit. Et hoc pet. quod inquirat. per Pran 


Co ; 
Quando, Ef. Et dicit quod ipſe tempore Promiſſin. © 
Aſſ«mption. ill. fact. fuit inſra Etat. viginti & un. am. 
Ex hoc, &c. Unde, nc. | 

Precludi non debet quia dic. quod pred. A. tempore Pr 
miſſ. & Aſſump. ill. fact. fuit plene Etat. viginti & u 
ry prout pred. L. ſuperius (in Narr.) alegavit, E. 

. 

If to a Bond, ſay, Tempore Confection. Scripti Ollgu. 
rii pred. and to a Bill, Tem tore Confection. Bill. i. fii 
Fun. R.. 

Quando, &c. Et quoad primam ſecund. & tertiam Pri 
miſſion. in Narr. pred. ſuperius mentionat. dicit quod ile 
non Aſſ. ſuper ſe modo & ſorma prout, Ec. querit. Et 
hoc pon, c. Et pred. A. inde ſimiliter. Et quoad pred. ul. 
mam Promiſſ. in eadem Narr. ſuperius ſimiliter mn 
(Adi ion. ror) quia dic. quod ipſe pred. L. ſcilicet (ſuch 1 
Day, Year, and Place, paid the Money) ut ſupra 

Et pred. c. ab Atione ſua pred. quoad ultimam Proni 
in Narr. ill. ſuperius menc. habend. precludi non debet qui 
dic. quod pred. L. non ſolvit eidem A. pred. 9 I. modo & ſit 
ma prout pred. L. fuperius placitando allegavit. Et hot jt 
quod inquic. per Priam. & pred. A. ſemiliter. Ide qt 
: n | nasa 
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We 


Fowns of Iſſues. 33 


and. tam Enit. jſt. quam pred. al. Exit. int. Parties pred. Common Pleas. 
aterius junct. Precept. eſt Vic. Ec. ut in al. 


: d primam Prom. pred. idem Attorn. dic. quod ipſe Non In torm. 
A pd ? = pfe to one Promiſe, 


ron eft Informatus per eundem C. D. Magrm. ſuum, c. 3 
(as 1 to) indefenſ. ob quod Conf. eſt quod idem A. damp- . _ 
vn ſua occon. non perform. prime Prom. pred. verſ. prefat. C. ther. 

| recuperare debeat, Sc. Et quoad ſecurdam Prom. pred. C. 

di. gued pred. A. (Action. non, as in other non Aſump. 

to) inde ſimiliter. Et quia conveniens eſt & neceſſe quod _ = 
Ua fiat Taxatio dampnor. pred. occaſione premiſſ. Ideo Unica Taxatio 
| ceſſat bre. de inquir. de dampnis occaſione premifſ. quouſque dampnorum. 
Exit. inter Partes pred. ſuperius junct. terminetur, &. Et 


© 1:0ad triand. Exit. il. vic. Ge. 3 
| Qvando, Bc. Et pet. Auditum Si ripti pred. & ei legi- Comperuit ad 
uur, Ec. pet. etiam Audit. Cond. ejuſdem Scripti EP ei legit. Diem, to a She- 


ene ide 


R 
R 


12 UE 


ir ber Verba: The Condition, &c. 
| tis idem D. dic. qued pred. A. (Action. non) quia dic. quod n, 
| iofe pred. C. comperuit Cor. prefat. Fuſtic. dict. D. R. hic 2 


Quibus lectis & audi- riff , Bona, 
which being an 


E ſalicet apud W. in pred. Oct ab. Sti. Hill. ad reſpond. preſat. jeant ' Haud. 


ö 


A. B. de pred. placito ſecundum form. & effect. Cond. pred. ante. 


1 cjus quidem C. comparentia in Cur. Regin. hic adtunc Re- 
| crdabatur prout per Record. iAud in eadem Cur, hic re- 
en. liquet manifeſte. Et boc, & c. Unde, Ec. 


Precludi nen quia dic. quod non habetur aliquod tale Re- Repl. 


E cord. comparenc. pred. C. Cor. preſat. Fuſtic. dict. D. R. hic 
| ſilcet (ut ſupra to) reſiden. (or remaren.) qual. ipſe ſu- 
| perins allegavit. Et hoc, Efc. unde pet. Fudic. & debitum 
ſaum unacum dampnis ſuis occaſione detencon. debiti ill. ſibi 
E adjudicari, &c. 


Et pred. C. ut prius dic. quod hahetur tale Record. com- Rejoinder. 


| tarenc. pred. C. Cor. pred. Fuſtic. dict. D. R. remanen. qual. 
| life ſuperins allegavit. Et pet. quod Re ord. ill. per Fuſtic. 
| bic videatur & inſpiciatur. Et quia Record. ill. parat. hic 


in Cur. modo non habet dictum eſt prefat. C. quod Record. 


ill per ſe ſcrutat. & illud babeat hic * die Paſ. in tres It engt to ve 


returnable (in) 


* idem dies dat. eſt, &c. p 
n non Dampnifxatus, to a Counter-Bond after Oyer, %% - 
be, Ze e dl. quod pred, A. jo renin, nu IO. 
pred. & ante diem impetr. brevis Original. pred. A. non ven before 
dampnif. fuit pro aut concernen. pred. Scrih. Obl. in Cond. Juagment ſixn'd 
pred. ſuperius ſpecif. in quo pred. A. ſimul cum eodem C. _—_ 00g de 
Hundt im & div ſ. tenebant prefat. S. T. Et hoc, &c. N 


. 


Unde, &c. 
4 Preclugi 
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1 234 Fozms of Iſſues. $: 
3 Common Pleas. Precludi non, quia dic. quod pred. C. on che Dan 
5 N the Cond. ſpecified, on ſolvit prefat. S. T. predict. do but 
2M Repl. in Cond. ill. ſimiliter ſpecif. quas eidem S. ſuper eunen and 
if diem ſolviſſe debuiſſe. Per quod predict. Scrip. O3lis. per ne. 3 Ro 
{| dict. A. B. C. D. prefat. 8. . fact. & ſigillat. pro ſo I ma! 
4 luc one pred. 601. Jatisfact. fuit, ſuper quo idem A. 5. All. 
7 evitacone. ſect. in Lege & Periculor. & Incumbranc. que i; am. 
. S ſuper eundem A. & Statum ſuum Natione non ſolucu fell 
'Þ pred. 60 l. ſecundum formam & effect. Cond. pred. ini ! 
1 e eaſdem 60 1. poſtea ſcilicet (the Day, Year, and ein 
3 lace) prefat. S. ſolvit in plenam ſatisfac. pred. Scrip, Ol. con 
1 120. in pred. Obl. ſuperius ſteciſ. Et fic idem A. dic. qui WW | 
ipſe dampnificat. fuit racon. pred. Scrip. Obl. contra foman WW cor 

4 effec. Cond. predict. ſuperius ſpec. Et hoc, &c. Uude, &, ten 

iu pra. | Lor 

Rejoinder. 2 pred. C. dic. quod pred. A, pred. (the Day and Yei:) WWW | 

ſupradict. non ſolvit 8 S. T. pred. 60 I. modo & forma hac 

prout pred. A. ſuperius allegavit. Et de hoc pon, Ec. I WW oth 

pred. A. ſiliter. | 15 tel 

Tender of the After Oyer, &c. Action. non quia dic. quod parat. ſi! bet 

Money, ad prefat. (the Day) ac adtunc ſe obtulit ad (olvend. . WA Cn 

fat. B. 20 l. quas ei ad pred diem ſolviſſe debuit ſecundw, WE mu 

Uncore priſt. formam & effect. Cond. ill. videlicet apud L. pred. Oi. bel 

que nec pred. B. nec aliquis al. pro eodem B. ad tunc &] Re 

dem parat. fuer. ad vecipiend. de eodem A. pred. 20 l. EE 

| uulterius idem = guod ipſe ſemper a predict. (the Day) WF Co 

„ pleg ir 20 Pucuſque parat. fuit M adbuc exiſtit ad ſoluend. prefat.! Wiſs fir 

x 281 3 pred. 5 I. & quod ile idem A. — Cur. profert _ B. Wa \! 

| parlance. parat. ad ſolvend. Et Hoc, e. Unde, Oc. net 

N For other Iſſues, ſec before i Banco Negis, only up 

obſerving the Difference of — and for Di: ſee 

Exhibitionis Bille, ſay, Die impetrationis brevis Oricira. WR 

And vide Wager of Law poſtea. / 8 In 

| | 50 

Of Records, and how made up for Trid. We * 

| Bf 


Office. 37 E whole Proceedings of any Caſe is to be 
carried on, and the Record made up in thit 

Prothonotary's Office where it was firſt enter'd ; and 

every Clerk or Attorney ouzht ro apply himſelf to 

one Prothonotary's Office only, and there to give hi 
Attendance and make his Entries. 


A ſub: I 


F Recods, and how made up fo2 Trial. 235. 
E 4 ſubſequent Roll may be amended by a former, Common Pleas. 
but not econtra, as the Iflue-Roll by the Plea-Roll, \ 
and both by the Imparlance-Roll; for the former Amendments. 
E Roll is the Warrant to the ſubſequent. So the Poffea 
may be amended by the Iſſue, or by the Clerk of 
© afize's Notes: Yet t is ſaid the Iſſue- Roll cannot be 
E :mended ; for when tis made up, it becomes a per- 
ect Record, and to amend it, will alter the Iſſue. 

If a Cauſe be carried down by Proviſo, the Plaintiff Per Proviſo. 
E cannot withdraw the Record, becauſe it is now be- 

come the Record of the Defendant. 7 

| But if the Defendant enter a Ne recipiatur of the Re- Ne rec; piatur. 
© cord at the Aſſizes, he ſhall have Coſts for his At- 


| tendance. Per North Chief Juſtice ; Quere if ſo in 
© Lindon or Middleſex. 

lf an Executor or Adminiftrator plead Judgments Certified from 
had again} him, his Teſtator or Inteſtate, in any other Courts. 
other Court of Record, and the Plaintiff replies Nu! 
nie Record; the Defendant, to prove his Iſſue, muſt 
before the next Term ſue out a Certiorari from the 
© Curſitor ; and, when the Record is returned therewith, 

muſt bring both to the Curſitor, who files them, and 

helps you to a Mittimus and Tranſcript, to ſend the 

Record into the Common Pleas. 1 5 

If a Writ of Error in Banco Reg. on a Record in Removed by 
(ommuni Banco be quaſhed, the Mittimus muſt be Error. 
truck out of the Record by the Rule of Court on 

Motion. If the Record be removed, and you have 

need of the Roll, you muſt bring a Writ of Error 

| upon the Record, quod coram nobis Reſid. For which 

| ſee ante Banco Reg. and Stile's Rep. 470. | | 
la writing your Record, leave a Margin of near an Making us 
| Inch, and near the Top of your Parchment write Recoras. 

| your Placita in ſmall Court-Hand, as the reſt of your 

Record: But to write the Word Placita, as alfo the 

| firſt Word of the Plea, Replication, &c. in great Court- 
Hand, makes it look well. OT. 


Placita apud Weſtm. cor. R. Eyre Mil. & Sociis ſuis 
Fuſtic. Domini Regis de Banco de Term. St. Trin. 
Anno Regni Domini Georgii D. G. Mag. Brit. Fran- 
e M Hiberniz Regis Fidei Defenſ. &c. Nono. : 

Eon | NS Rotho, ccclvi. 


Then 
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236 Retods, and how made up fo2 Tin 


Common Pleas, Then at half an Inch Diſtance, begin Your Deel, 

25 ration with a new Line thus: 
Devon. ſſ. B. nuper de C. in Com. pred. Gen. Ali. 
o chiat. fuit, &8. to the End of the Iſ 


Note; In Communi Banco they write their Placita hu 
once, (except Death or Change of the Chief Juſtice, 
or an old Record) therefore you begin the Fury 
about an Inch from the Iſſue, thus: 


Juratas. Devon. fl. FUR. inter C. D. Quer. © A. B. nher 4 
C. in Com. pred, Gen. de placito (as it i 

ponitur in reſpect. hic uſque a die S. Mich. in tres Sept. N, 

Fuſt. D. R. ad Aſſiſas in Com. pred. capiend. Aſſign, 1 

form. Stat. c. (the Day and Place of the Aﬀſne) # 

Com. predict. prius Ven. pro defectu Fur. & quia nl, 

See now the new Ven, [deo vic. habeat Corpora, c. Et ſciend. eft qu 
Method of He- prove inde Fuſtic. hic in Cur. iſto eodem Term. deliheray, 


turning Turies, : 8 
ante, 28, 29. Deputat. Vic. Com. Sc. ut ante in B. R. 


If Iſſue be taken by the Attorney General in An 
Inpedit, tis thus: | 


Devon. ſſ. FUvrar. inter Dom. Reg. per R. R. Mil. 4 
| torn. dict. D. R. nunc General Quer. & | 
B. Clericum de placito Quar. Impedit ponitur, Cc. a 
before. | | 

in ndon. If your Furata be in London, (vide B. R. ante nw 
tatis mutand. ut ſupra to) deliberaver. A. B. Armis. (na- 
ming the Under-Sheriff ) Deputat. Vic. London. in forn4 

Furis exequend., Ec. | 2 
If it be in Middleſex, ſay, Nift, c. apud Weſtm. pr 
dict. in magna Aula Placitor. vulgariter nuncupat. Weſt. 


n Bliddleſex. Ha. ibidem prius Ven. Sec. = by 
When your Record is made up, before it is ſeale!, 5 
you muſt enter your Iſſue on a Roll from the Prat. k 
* notary, or at leaſt muſt make thereon an Incibitu of . 
the Iſſue, and then carry the Record and Rolls f. 
the Prothonotary, who will ſign your Record upon 1 
paying him for the Iſſue; and if you have the Occ Wi © 
ſion, will give you back the Roll: Then you carry! Wi c 
7our Record to Mr, Maidſton's Office in CI fferd's lin : 
| : ta 


iv 
2 
. . 


: Devon, Ml. B. po. Jo. ſuo E. F. Attorn. ſuum verſ. Warrants of 
E A. B. nuper de E. in Com. pred. Gen. Attorney. 


Ok Venues and Venire facias. 


to be ſealed, and you muſt make out Warrants of Comme 
Attorney to carry with it, after this Manner: 


de placito Tranſgr. ſuper Caſum. 


fl. C. D. nuper de E. in Com. pred. Gen. po. Io. ſuo G. H. 


Inorn. ſuum verſ. A. B. de placito pred. And ſo of tha 
| of, Theſe Warrants you muſt give to the Clerk of 
© the Warrants, who thereupon will fign your Record; 
and then you muſt give it to the Clerk of the Furats 
to examine, and then to Mr. Maid ſtone to ſign, and 
then to his Man to ſeal, ide of Rolls and Judg- 


ments poſtea. 


[* Motions to alter Venues, beſides the Defendant's Changing Ve- 


Affidavit of the Place where the Cauſe of Action nues. Bro. 494. 
If the Declara- 


Of Venues and Venire Facias. 


| aroſe, his Attorney muſt make one in Latin in the 
| Margin of the Declaration, of the Time of his re- 


| Motion be granted, muſt pay the Plaintiff for a new 
| Original. 


If the Venue be changed after Notice of Trial, you 


| muſt give freſh Notice, otherwiſe Judgment will be 
| ſet aſide, though the Attorney on the other Side ac- 


x74 the Declaration by an Overſight, and paid 
or it. 


| Motion to alter a Venue in Debt on a Leaſe Parol On a Leaſe 
| by a Prothonotary. In this Caſe the Action is Tranſi- Parol. 


| tory, and therein not uſual to alter it, But on a 
Leaſe Parol made in the County where the Lands 


lie, the Venue might be alter'd, and laid in the pro- 


| per County. And where the Action is laid in any 


improper County, the Venue ſhall be changed ex 


| debito 


In Falſe Return, the Venue may be either from the 


County where the Return was, or Middleſex where 


3 rit is filed, and it will not be changed, if in 
ner. | 


4 


In 
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tion be of the 
Dr ame Term it is 
ceiving it, viz. — Ego G. H. Attorn. Defendentis recepi 3 the 

| banc Narrationem ſuper — diem — nunc ult. preterit. Attorney's Oath 
(vel circa Clauſum Termini) & non antea. And if the 75 needleſs. 
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Common Pleas. 


Dk Venues and Venire facias, 


In Action on Covenants, or for Money on Bong, g 


C on an Eſcape, you cannot change the Venue; nor in 


Return of the 
Venire facias. 


any Action after Plea pleaded. Paſch. ) V. z. 
There need be 15 Days between the Teſte and Ry, 
by Statute to try a Cauſe in the Country; it is al. 
ways return'd the laſt Return of the Term in Lain, 
or in Middleſex the ſecond Return. It muſt not hey 


Teſte before Iſſue joined, for the Iſſue warrants it; i 


— 


The Form in 
C. B. vid. B. R. 


ante. 


muſt be awarded the ſame Term Iſſue is joined, the 
laſt Return upon your Iſſue-Roll of that Term. Bu 
in the Record and Venire ſacias, the firſt Return d 
the ſame Term you try it, if it be three or fou 
after. — Where it 1s returnable the laſt Return with. 
in Term, you cannot have Execution on a Verdit 
the ſame Term. | 


Eorgius, c. Coram Fuſtic. noſtris apud Weſin, i 
| die S. Trin. in tres Sept. duodecim, &c. (as in Ban 
Reg. adding the Alias dif. to the Defendant's Nane 
if neceſſary) and the Word Patrie, after Furatm 
Teſte R. Eyre, Sc. ut ibidem. And you mult yn 
this with the Prothonotary, paying him 1 3. 4 d. Which 


may be done before your Record is ſealed. 


Quare Impedit. 


Special Jury. 


Where the Attorney General takes Iſſue in Our 
impedit, ſay, Ad faciend. quandam Fur. Patrie inter m) 
Es pred. (Def.) de placito Quare impedit quia tam 1 
quam pred. (Def.) inter quos inde contentio eſt poſuimi 
nos in Furat. ill. Et habeas ibi nomina Fur. &Fc. 

You may move the Court on the King's Part fora 
Special. Jury, viz. That the Sheriff attend the Pro 
thonotary with his Book of Frecholders, and that 
the Prothonotary, in Preſence of both Atrormes 0! 


Sollicitors, may ſele&@ 48, from which either Party 


Harrant for a 
Tales in Quar. 
Impedit. A. 190. 


may abſtra& 12, and then the Sheriff to impanel 
the remaining 24. Note; There can be no Challenge 


now pro de fectu Hundredor. the Jury being to be return. 


ed de Cerpore Com. by the late Statute for Amenime" 
of the Law, 9. 7. See the Stat. 3 Geo. 2. c. 25. ante, p. 20, 

If in the Caſe of the Quare Impedit ſupra, you dou"! 
a ſufficient Number of the Panel will not appe®, 
you muſt draw up a Warrant or Petition for a Tab. 
in Court-Hand upon Parchment thus: 


4 ; Devon. 
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[ | | a | Common Pleas. 
E Deyon. ſſ. V. Adil. Attorn. Domini Regis nunc Ge- A NS NJ | 
. @ 7eral. qui pro eodem D. R. in hac par- if 
ie ſequitur, pro dict. D. R. pet. Tales de Circumſtantibus hic | 
© tr Cur. concedi, pro Triacon. Exit. inter dict. D. R. & J. 
B. Clericum de placito Quare impedit, ne Fur. in hac parte i | 


aur 


3 —— 
of ws 5 Þ * 
3 
— - * 
> * WEST. 


IE 
* 


9 32 
iS 2; on rig — 
A „ 

+ _— 1 
3 * 
C G1 — 92 8 
Jo — 6 


| catiend, reman. pro deſect. Fur, &ec. . 8 
1 
The Fee to the Attorney General for his Hand is i 


1 95. 8 d. - 
Of Habeas Corpora Jurator'. 


| This Writ iſſues out of C. B. to the ſame Intent that 


a Diſtringas Furat. does out of B. R. and is as fol- | 
lows: | | h | : | 
Eorgius, &c. Vic. D. Salutem. Precipimus tibi quod The Form of a . 
] habeas cor. Fuſtic. noſtris apud Weſtm. a die S. Mich. Habczs Corpus s | "Hy 
ir tres Sept. vel cor. Fuſtic. noſtris ad Aſſiſas in Com. tuo Jur. . 4 
þ caviend. Aſſion. per form. Stat. inde provi. ſi die (the Day " 
the Aſſizes are held) apud (the Place) in Com. tuo prius W 
ver. Corpora (of the Jurors as in the Panel with their by 
8 Additions) Fur. ſum. in Cur. noſtra cor. Fuſt. noſtris apud i; nl 
Heſem. inter A. B. Quer. & C. D. nuper de E. in Com. 1 
tuo Gen. de placito Tranſgr. ad faciend. Furatam ill. Et 1 
babeas ibi hoc breve, Teſte R. Eyre milite apud Weſt- 1 
This Habeas Corbus you may beſpeak at Mr. Bal. . 
| frode's Office at the Rolls, or elſe fill it up your ſelf, ow 
and carry it thither with your Venire, and his Clerk 
vill examine it and ſign it; and leaving your Venire | 


and Panel there to be filed, you next ſeal the Habeas a 
| Corpus, which may be done before or after your Re- | l 
cord is ſealed. fo 

For a Habeas Corpus in London or Middleſex, ſee the 

| Inſtructions for Diſtringas before in Banco Reg. which 
| (mutatis mutandis) will direct you therein. | 
| If your Record was not tried at the firſt Aſſizes, { 

you might heretofore make out a Plur. Habeas Corpus 
| by the old one, and giving the old one into the Of- 


dee, they would ſign your Pluries thereupon, and you 
| could 


240 Pk Habeas Corpora Jurator', 
Common Pleas could not file a new Habeas Corpus upon a new Panel 
5 for that was ſaid ro be Error; but this is altered h) 
the Statute of 7 8 N. 3. which ſee before in Buy, 
Reg. fol. And no you muſt carry your old Record, 
or a Copy, to the Clerk of the Treaſury to be en. 
amined by the Roll, which if done in Term, yi 
fave Fees; for out of Term he will be paid forth; 
Keys, and for going down to Weſtminſter to examine 
it, Sc. and he will make you a new Record if th, 
old be loſt, or elſe alter the old one, and ſeal it a. 
new. If you carry your old Habeas Corpus, you ſan 
13 d. Note, The Haheas Corpus muſt be delivered y 
the Under-Sheriff at the Aſſizes, to be returned 
there. And both it and the Record are then deliver. 
ed to the Judge's Marſhal, who when the Cauic i; 
called delivers them to the Judge. 


Of Subpcena's ad Teſtificand', Mitmſt, 
i | and Evidence. 


1 HE Form of this Subpœna is near the ſame vith 
that in B. R. only ſay, Quod omnibus aliis jr 
termiſſis, & excuſatione quacunque ceſſan. ſitis in propr. p. 
ſon. veſtris coram Fuſtic. noſtris ad Aſſiſas apud E. inCon, 
D. (the Day of the Aſſizes) prox. futur. tenend. ad tf. 
ficand. & veritat. dicend. in quadam materia controverſitin 
Cur. noſtra coram Fuſtic. noſtris apud Weſtm. pender. in 
determinat. inter A. B. Quer. & C. D. nuper de Ein 
dicto Com. C. Gen. de placito Tranſgr. Et hoc nullatem 
ommitt, &c, pe, 

If in London, ſay Coram R. E. 211. Cap. Fuſtic. ron 
de Banco apud Guildball, London. (the Day of Sitting) 

If in Middleſex, Coram R. E. Ec. (ſuch a Day) enn. 


Weſtm. in Magna Aula Placitor. ibidem, vulgariter ww Hake 
cupat Weſtminſter-Hall, ad teftificand', Ec. nde 


The Ticket hereupon may be as that in B. R a] Hd! 
(mutat. mutand.) And ſo may the Subpœna on a t 
of Enquiry of Damages, and the Tickets thereon e ſour: 


as ibid. fo. | 5 ie L. 

* Witneſs. N. B. Theſe Sybjana's and Tickets muſt be mad? R, 
| and ſeryed on the Witneſſes Time enough betors in 

 Traat. | e 0 

bo 


15 us 


Ok Subpcena's ad Teſtificand'. 241 


| One of the Jury in a Trial may be ſworn as a Wit- Common Pleas 
Þ neſs, and then examined: So may a Counſel on one 
Side be examined by the other, it ſerved with a Sub- 
bra: So where thereare divers Defendants, and one 
is found Not Guilty, or the Plaintiff will give no 
Evidence againſt him, he may be ſworn and examin- 
ed. So it is ſaid, «. Legatee may, to prove a Will, if 
bis Legacy be bur ſmall ; but not if he has Lands de- 
viſed thereby, or is Executor thereof. Alſo, if one 
be Bail to the Arreſt only, he may be a Witneſs for 
E the Defendant, but not if he be Bail to the Action. 
one burnt in the Hand for Felony, and after par- 
doned of the Felony, may he a Witneſs; for though 
it be too late in reſpect of Puniſhment, yet it clears 
E the Guilt, and makes the Party rechus in Curia. 
hut one that is any Ways concerned in Intereſt cannot 
bea Witneſs; as one that claims Benefit by a Deed can- 
Enot be a Witneſs to that Deed, nor one concern- 
ed in the Title of Land, &c. though no Ways a Party 
to the Suit depending. It has been held, That where 
one is made Defendant in a Suit, on Purpoſe to take 
away his Teſtimony, he may, be examined in that „. 
Kauſe de bene eſſe; and if the Plaintiff proves no De bene eſſe. 1 
Kauſe of Action againſt him at the ſame Time, it 
Mall be allowed good Evidence. EY 
| If you haye a Deed to be produced as Evidence, Deeds. 
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our beſt Way is to bring it into the Treaſury, and 1 
„ore there that. it may be admitted at the Trial by 1 
ue other Side; which if they refuſe, the Court will 1 1 
ie you the full Coſts of your Witneſſes to prove 1 

hut if you do not ſo move, you ſhall have but your | - nn 
' I9-:nary Coſts. You muſt give Notice of ſuch Motion. | 43 
) I the Original Deed be in Being, the Counterpart Counterparts. | 


annot be produced as Evidence, unleſs the Party ii 
ale ſufficient Proof, that he has vſed his utmoſt | — 
ndeavours to procure the Original without Effect: | 


—_— WITS" = os A a> 1 
6 Thats * . 


un dl if it be in a third Perſon's Hand, you may have 9 
'rit Sena with a Duces tecum; and if he fails, the Þ ;co mmm, 1 
de ourt will order it. And the Lord Nerth ſaid, That : | nn 
e Lord Bedford being ſubjana'd with a Du es tecum in | . 
1602 A. brought the Original Deed into Court locked | | 
fore mn a Box, which he denied to open and produce 4 


—— 
K 


I Deed, though urged to it by the Court, but. de- 
red they could not oblige him to it. And the 
. Court 


242 


Bills and An. 


Chery. 


Rolls, 


Fragments. 


Nil dicit in 
Caſe without 
Aſlumpfit. 


Common Pleas, Court would not ſuffer the Counterpart to be read exe; 
nn this Caſe, becauſe the Original was in Court, The 


ſwers in Chan- the ſame Parties ſhould be read as Evidence, though 


by the Counſel on the other Side. 


the Defendant (at a 'Trial) by them ; but denied j 


of Exon verſus Bond 1717, Coram Petro King Al 


fuit ad reſpondend. A. B. de placito, Ec. to the endo 


net verſ. prefat. C. inde indefenſ. ob quod idem A. dt 


Pk Rolls and Judgments, 


ſame Caſe, Mich. 1689. | 
Agreed per Cur', That a Bill in Chancery between 


it be not binding Evidence: But neither Bill nor . 
ſwer ſhall be read as Evidence in Courts at Commy 
Law, except in Trials between the ſame Parties; ant 
even in that Caſe it has been often denied, 

One of the Plaintiffs in a Bill in Chancery being il 
miſſed there by Rule of Court, was ſworn in Ey. 
dence at a Trial at Bar here, though much oppoſe 


Moved, That a Rule might be made, for tk 
Cuſtom-houſe-Officers to bring their Books to charz 


Pollexf. Mich. 1690. And yet in the Caſe of the May 


ſuch Books were allowed as Evidenee. Vide joft. i 
Trial and Verdict: 


F Rolls and Judgments. 


ls making up your Roll, leave a Margin of « 
Inch, and begin your firſt Line about a Span fror 
the Top, and enter your Declaration thus: 


Devon. ſſ. A. D. Nuper de E. in Com. pred. Gen. ju 


your Declaration, Et inde produc. Sectam, Cc. An 
enter the reſt of your Pleadings and Iſſue, beginnt 
a new Line at each Plea, Repl. &c. | 

As to the Judgments, the Attornies enter only 
as are had without Trial, viz. by Ni dicit, (. 
Action. or Non ſum informat. Which are entred aft 
the Declaration (beginning a new Line) thus 
Nil dicit. | : 

Et pred. C. D. per G. H. Attorn. ſuum ven. & en 
Vim & Injur. quando, &c. Et Nihil in barram | 
cluſion. Actionis predict. A. dicit per quod idem A. f 


na ſua occaſione premiſſ. verſus prefat. C. recuperare 0 
Sed quia neſcitur que Dampna pred. A. ſuſtinuit c 
h 2 


fre 


Of Rolls and Judgments, 243 


3 *remif. Ideo precept. eft Vic. quod per ſacr. probor. & legal. Common pſeag· 
Jom. de Com. pred. diligenter Inquirat que damp. pred. A. 

E [ubinuit tam occaſione premiſſ. quam fro miſ. & cuſtag. ſuis H of Inquiry 
I jer iſum circa ſect. ſuam in hac parte appoit. Et Inquiſt- m dea. 
tinem quam inde fecit Vic. conſtare fac iat Fu ſtic. Dom. Reg. | 
nud Meſtm. a die S. Mich. in tres Seht. ſub ſigillo, &c. & 

g gillis, c&c. | 
If it be on an Aſſumpſit, then for Occaſione premiſſ. Alumpſit, &. 
3 ſay, Occaſione non performacon. promiſſion. & afſump. and 
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ſo mutat. mutand. in other Actions. Vide ante in B. R. 1 
. ; | | ' i 1 
For Nil dicit in Debt, after indefenſ. ſay, Ideo conſide- In Debt. | | 


© rat. eft quod fred. A. recuperet verſ. prefat. C. Deb. ſuum \ 
© pred. & Dampna ſua ocac on. detenc'onis Debiti ill. ad qua- 
© {r10inta ſolidos eidem Quer. ex aſſenſu ſuo per Cur. hic ad- 
in dicat. Et pred. C. in Mia. &c. | | | 
| Nil dicit in Ejedtment. Ideo conf. eſt quod pred. A. In Ejei7ment, 13 
reeuperet verſ. prefat. C. Terminum ſuum pred. de & 
in Manerio, &c. (as in the Declaration) cum pertin. ad- 
hue ventur. & Dampna ſua occaſtone Tranſgr. & Eje- 7 
Kionis ill. ſibi adjudicari, &c. ſed quia neſeitur que | a 
Dampna pred. A. ſuſtinuit occaſione Tranſgr. & Eje- 
| (Hone pred. preceptum eſt Vic. quod per Sacrum. pro- 
bor. & legal. homin. de Com. ſuo pred. diligent. in- | f 
Equirar. que Damp. pred. A. ſuſtinuit tam occaſione 
FTranſg, & Eject, pred. quam pro Miſ. & Cuſtag. 
ſuis per ipſum circa ſectam ſuam in hae parte appoit. nn 
EE: Inquiſicon. quam, &c. Vie. conſtare fac, hic a Die 4 
(the Return) ſub ſigillo, &c. & ſigillis, &c. idem Dies 1 
Pat, eſt prefat. C. hie, &c. Et ſuper hoc idem 4. | 
petit breve Domini Reg. Vic. Com. pred. dirigend. i of Poſſeſſin wii 
de habere faciend. ei poſſeſ. Termini ſui pred. adhuc awarded. 9 
entur. de & in Manerio & Tenementis pred. cum | 
pertin. Er ei conced. retornabile hie ad prefat. Ter- q 
ninum, xe. 
| If your Fudgment on a Nil dicit be ævith a Remittit e - | 
Vampna, then after the Words, ſibi adjudicari, &c. Dampus. 
gad, Et ſuperinde pred. A. gratis hie in Cur. fatetur f 
e ulterius nolle proſequi verſ. prefat. C. pro aliqui- | ö 
dus dampnis ei occaſione Tranſgr. & Eject. pred. ad- | 1 
dicand, ſed omnia humoi. dampna fic adjudicand. j 
rats hic in Cur. remittit & relaxat. Ideo pred. 4. 
e eiſdem Dampnis fit quiet. & eat inde fine die, 
e. Et ſuper hoc pred. E. pet. breve Dom. Reg. 
| R -- 5g | Vie. 
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244 Of Rolls and Judgments; 


Common Peas. Vic. Com. pred. dirigend. de habere faciend, &. 


WON NN (lupra.) 
Note; The Statute of 5 £ 6 W. & MM. ſays, 65.8: 


5 
2 = = * * © & 
R x 7 8. 8 


1 
3 Th, 22 


8 . a 
Bs * , 

yg Pep: 

- . r 


4 ſhall be paid upon ſigning Judgment to the prope 
i Officer, who ſigns the ſame in full Satisfaction of the 
4 Capiatur Fine, and all Fees due for the fame; which 


ſaid Officer ſhall make an Increaſe to the Plain 
of ſo much in his Coſts, to be taxed againſt the De. 
Coſts de incre- fendant, which are called Coſts de incremento. Allo Ny; 
mento, &c. the common Coſts were 405. (but ſince the Stam 
are 50s.) except by Original, and then it may be 

between 3 and 4 |, 
Judę ment by A Fudgment by Confeſſion, or cognovit Attionen, | 
Goufefion. entred thus: Et pred. B. per G. Attorn. ſuum ven. & 
| defend. vim & Injur. quando, &c. & dicit quod ij 
non poteſt dedicere Attion. pred. A. pred. nee qi 
ipſe debet eidem C. pred. 101. (if on Bend ſay) Ne 
poteſt dedicere quin Script. obligatorium pred, el 
factum ipſius A. nec quin ipſe debet eidem C. prec 
10 l. modo & forma prout pred, A. ſuperius ve! 
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5:21... die., eum Narravit. Ideo Conſ. eſt quod pred. A rec . 
Annu P. Retz. ret verſ. B. deb. ſuum pred. & Dam pna ſua occiti- Wi 

8 ne detenconis. debi. ill. ad 4s. 6 d. eidem Ge 

Mia. ſenſu ſuo per Cur, hic adjudicat. Et pred. B. in \ WW 5 

&. | i 

And oppoſite to Ideo corf. in the Margin, ſet co Wi Ke 

the Day Judgment was ſign'd, and underneath 1: WF 4 

Word Mia. for Miſericordia, as here. q . 

And Note; There is no need of an Original un? ** 

a Judgment by Warrant of Attorney to confeſ u? bs 

ment, if the Plaintiff have a Releaſe of Errors 3 

f 5 If the Defendant had pleaded, Per mina 0! i * 

Nelicta verifi. Pures, and the Plaintiff replies, Ouod fruit ſui In 5s 

catione COZ- ad largum, and Iſſue thereon ; and after the De 

novit actionem. 23 : , : | ut J 

© * dant is willing to confeis the Action; then enter! 800 

| thus: | | 4 

King's Bech Ad quem diem cor. D. R. apud Weſtm. ven. pt rer 

Farm, pred. per Attorn. ſuos pred. Et ſuper hoc pred wi 

relida verif. pred, per ipſ. ſuperius pretenſ. dicit (I; . 

iple- non poteſt dedicere Accon. pred. A. pred. "iſ 


quin ipſe tempore confeccon. ſcripti pred. fu!" A 
Juris ad largum & ſeript. illud ex mera & ſpenta udp 
voluntate ſua prefat. A. fecit & non ob metu miau 

ee 2 pro 
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rout ipſe pred. C. interius allegavit. Ideo conf. eſt Common Pleas, 
quod pred. A. recuperet, ETC. | | 

If it be after Non eſt fact. pleaded, then as before 10 
Nee quin Script. pred. fit factum ipſius C. nee quin 
ipſe debet prefat. A. predict. 10 l. modo & forma 
prout pred. 4. ſuperius verſ. eum Narravit, Ideo, 

&c. (ſupra.) ; : 

If it be on Non ſum inform. in Caſe, ſay, after Quando, TTY oy 
&c, Et idem Attorn. dicit quod ipſe non eſt inf. per ae nag Caſes 
eundem C. de aliquo Reſponſ. pro eodem C. prefar. 4 
4 in loquel. pred. dand. & nihil aliud inde dic, per 
quod idem C. remanet verſus prefat. C. inde indefenſ. 
od quod idem 4. Dampna ſua occaſione premiſs. verſ. 
prefat. C. recuperare debcar, ſed quia neſeitur que 
am. predict. A. ſuſtinuit occaſione premiſſ. Precept. 
eſt Vic. &c, (ante) to, tam occaſione premiſſ. quam 
pro miſ. &c. (ante.) TT | 
If in Covenant, ſay, Ob quod idem A. Dam. ſua oc- In Covenant. 
© cafione fracc'onis Convencon. pred. verſus prefar. C. 

E rccuperare debeat, Sed quia neſcitur que dam. idem 

E © ſuſtinuit occaſione frace'onis Convencon. pred. 
Precept. eſt Vie. &c. 

n Debt, ſay, Ideo conf. eſt quod predict. A. recu- In Debt. 
peret verſ. pref. C. Deb. ſuum pred. & damp. ſua oc- 
caſione detene'on. debiti ill. ad 4os. eidem A. ex al- 

ſenſu ſuo per Cur. hie adjudicat. Et pred. A. in Mia. Mia. 
&c. 

. Eject ment, Ideo conf. eſt quod pred. A. recuperet 1, Ejectmane 
rerſ. prefat. C. Terminum ſuum pred. (or poſſeiſion. 
Termini ſui pred.) de & in Manerio & Tenementis 

pred. cum pertin. adhue ventur. aceciam idem 4. 
dampna ſua occaſione Tranſgr. & Ejectionis pred. 
reeuperare debeat, Sed quia neſcitur que dam. idem 

4 ſuſtinuit occaſtone Tranſgr. & Ejectionis pred. 
Precept. eſt, &c. (as before) and if yon have a Remit- 

ut Dampna, enter it as before in Nil dicit 7z 

Eiect ment. 

| And theſe Inſtructions may ſerve you in Treſpaſs, 

Trefpaſs and Aﬀaulr, or Treſpaſs, Aſſault and Im- Trefvaſs, 

priſonment, only varying it thus: Occaſione Tranſar. Fn _ 

pred. or Occaſione Tranſar. & Inſult. pred. or Occaſione e 
Tranſgr. Inſult. & Impriſonament. pred. 

And fee the late Statute of 4 & 5 Anne, to what 
Jadgments Statutes of Feofails ſhall extend, ante. 
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246 Ok a Crit of Inquiry ok Damages. 


Common Pleas. And Note; per idem Stat. $. 4. The Plaintiff's At. 
N ney is to file his Warrant the ſame Term he De. 
clares, (i. e. enters his Declaration) and the Deen. 
dant's Attorney the fame Term that he appears, Vi 
poſt, Obſervations touching Judgments and Exeecu. 
ons, EFc. 

And Note; when you bring in your Rolls in n 
Court, you muſt Docquer your Judgments and Entries 
on the Docquet of that Term, of which they are er. 
tred, viz. by Writing Nil dicit, or Non ſum Infermati, 
Ec. over-hcad thus: 


Docquct 7, 


Non Inform. in Debito. 


Midd. fl. Glyn pro Bond. 5 1 
Clark pro Talbot. ot, 1211. 


And if you have Occaſion to ſearch for any Jud: 
ment, you may ſoon find it by theſe Docquets, if you 
know the Attorney's Name. But you may more rer 
dily find it, if you ſearch with the Clerk of the E- 
ſoins; for he keeps an Alphabetical Table of th: 
Defendants Names for thar Purpoſe. 


Of a Writ of Inquiry of Damages. 


Eorgius Secundus, &c. Vic. D. Sal. Cum A B. nuper 
de F. in Com. tuo Veom. Attach. eſſet eſſendi inCur. 
noſtra cor. Juſtie. noſtris apud Weſtm. ad re ſpondend 
G. D. de placito quare cum, &c. (as in the Original 
Delaration, only for the Years ſay, Anno Regni noſi! 
quarto)ad Dampn. ipſius G. viginti librarum ut dicitur 
Taliterque in eadem Cur. noſtra proceſſum eſt quo 
pred. C. Dampna ſua occaſione premiſs. verſ. prefit 
A. recuperare debeat ſed quia neſeitur que, &c. (ante 
Tibi precipimus quod per Sacrum. probor. & legal 
hominum de Com. tuo diligent, Inquir. que damp! 
&c. (ante) io appoit. Et Inquiſitionem quam inde fe. 
ceris eonſtare facias Juſtic. noſtris apud Weſtm. ( 
Return) ſub ſigillo tuo ſigillis eorum per quor &. 
crum. Inquiſitionem ill. feceris. Et hoc bre ve, Jef 
R Eyre Mil. . 
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and he will return it for you; and then Four Days 


be will make you any Execution that you pleaſe, and 
E you pay him for the Writ of Inquiry 13. 8 4. 


2 
7 


lis Attorney, of the Time and Place certain of exe- 
cuting this Writ, as before in B. R. For ſuch Writ 


Of a Writ of Inquiry of Damages. 


When your Writ is made, you muſt go to the Pro- 


E thonatory to fign it, for which you pay 2, and at 
| he Seal 74. and then carry it to the Sheriff at leaſt **+ 
ro Days before you intend to fit, and tell him where 
and when you have given Notice of its Execution; 
and he will cauſe a Jury to be returned, and their 
fees in Middleſex comes to 1/. 10 5. 4d. Then Two or 
E Three Days after call for it at the Sheriff's Office, 
after the Return carry it to the Prothonotary, and he 
vill ſign the Coſts, for which 
And then carry it to the Clerk of the Judgments, and 


x 


you pay 5s. 44. 


Mie; you muſt give Notice to the Defendant, or 


being executed without Notice, the Court ſer aſide 
the Inquiry, and ordered the Plaintiff to bring a new 
Writ, and to give the Defendant timely Notice. But 
E there muſt be an Afidavit on the other Side, that no 
Notice was given, before the Court will ſer it aſide; 
and Quer. If it can be done after Judgment ſigned on 
the Writ of Inquiry? it ſeems not. | 


A Writ of Inquiry was ſet aſide, becauſe Notice 


Motion, to ſtay ſigning Judgment on an Inquiry, 


E granted per Car, till the Plaintiff moves to the con- 
E trary — An Inquiry was executed by Surprize con- 
| trary to Promiſe. Per Cur. All Proceedings ſtayed 
| thereon, and ordered Notice of this Motion: So to 
ſet aſide Judgment upon an Inquiry, becauſe execu- 
| ted after the Defendant had delivered his Plea. Or- 
dered to ſhew Cauſe why the Defendant ſhould nor 
de admitted to plead ; ſo to ſet aſide an Inquiry, be- 


cauſe no Declaration was delivered to the Defendant 


| after his Appearnce ; referred to be examined. So, 
| fo flay filing and Inquiry, becauſe the Declaration 
was deliver'd with Blanks, and never fill'd up; and 


the Inquiry executed by Surprize, whilſt the Cauſe 
vas under Reference: Referred to be examined, and 
R 4 all 
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How to execute 


Notice. 


Staying, ana 


Vas given only in Northampton, and doth not ſhew at ſetting aſide 


| what Houſe there. Per Pollexf. Mic. 1689. Inquiries. 
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Df a Capias ad Satisfaciendum, 


Common Pleas. all Proceedings to ſtay till moved by Plaintiff. Hells 


1 Mod. 2. 


be levied. 


againſt Little, Mich. 1689. 

Motion, to ſet aſide an Inquiry where the Ju; 
found 10 J. Damages, where 40 5. only due, deny'4: 
where a Writ of Inquiry was duly executed in an 
Action of Waſte, and 200]. Damages ſworn unto, 


and the Jury found but 1007. and fo Judgment fo 


the treble Value, viz. 300 l. moved to ſet it alide, 
but denied per tot, Cur. Mic. 1689. | 

In Treſpaſs, the Plaintiff and Defendant agreed for 
51. which the Defendant paid; v the Plaintiff after. 
wards exccuted his Writ of Inquiry, and got 3; 
Damages. Moved that it might be referred to the 
Prothonotary ; referred accordingly, Per Cur, and 
ſtopt all Proceedings in the mean Time. Mich. 16:9, 
A Second Writ of Inquiry cannot be executed i 
the ſame Cauſe, without Leave of the Court firſt had 


Note ; No Challenge can be made to the Jury In. 
panelled on a Writ of Inquiry. . 


Of a Capias ad Satisfaciendum. 


His 'Writ is founded on the Statute, and lie: 
after Judgment, where a Man has recovered 
in a perſonal Action, as Debt, Damages, c. and he, 


againſt whom the Recovery is, has no Lands or Tene- 


ments, or Goods ſufficient, whereof the Debt may 
Then ſhall the Recoverer have 8 
Ca. Sa. commanding the Sheriff to take the Body oi 
the Recoveree, and he ſhall be impriſoned until Satil- 
faction wade, and the Sheriff muſt keep him in Sales 
& Arcta Cuſtodia, unleſs he intend to pay the Debt 
himſelf; for if he let him go at Liberty before the 
Debt ſatisfied, the Creditor may have either an 
Action of Debt, or an Action on the Caſe againſt the 
Sheriff, and recover his Debt, F. N. B. 93. 4.6. 


— . 7— nd AE ar > > 


Of a Capias ad Satisfaciendum. 249 
41 | | | Common Pl-ag, 
40a. Sa. in Caſe Sur Aſſumpſit ig thus - 


3 : ndus, &c. Vic.D.Sal*. Precipimus quod 4 Ca. Sa. 21 
. Eorgius Secu 8 P 4 Caſe on Af- 


\' 
( Capias 4. B. nuper de O. in Com. tuo, Yeoman, Si funf i 
ent. fuerit in Balliva tua & eum ſalvo Cuſtodias ita P. 9 
uod Hab. corpus ejus cor. Juſtic. noſtris apud Weſtm : 4 
ne Return) ad ſatisfaciend. D. F. de decem libris qui 4 
Ridem D. in ead. Cur. noſtra cor. Juſtic. noſtris apud 1 
WF, adjudicar. fuer. pro Dampnis que habuit occaſione | 
Evjuidam promiſſion. & Aſſumpcon. eidem P. per pre- 1 
. A apud E. in Com. tuo fact. non per format. unde | i 
Wonvici eſt & habeas ibi hoc breve Teſte, &c. 9 
fin Treſpaſs on the Caſe, ſay, Oceaſione cnjuſdam w 
Franſgr. ſuper Caſum eidem, &c. | 1 
in Covenant, Oecaſione cujuſdam Convention. in- 7 
er cos fact. ſecund. vim formam & effectum quarun- \ 8 
um Indentur. (or quorundam articulor,) inter eos 1 
Wonfedt. fadi. Unde, &c. | | 1 
it be in Tranſ. and Aſſault, ſay, Oecaſione quarund. = 
Franſgr. & Inſult. in ipſum D. F. per prefat. A. Vi 1 
& \rmis ae contr. pacem noftram apud B. in Com. 
Wo fact. unde Convict. eſt, &c. | | 1 
F your Ca. fa. be in Debt, obſerve the Alias ditt', viz. þ | 
Bd farisfaciend. D. F. Alias dict', &c. tam de quodam 45 
Ebito viginti librar. quod idem D. F. in Cur. noſtra 4 
pr. juſtic. noſtris apud Weſtm. recuperavit verſ. eum 1 
pam de. If by Original, it may be 60 or 70s. When 1 
bdement is ly Confeſſion, Quadraginta ſolid. qui eidem 9 
L. in cadem Cur. noſtra adjudicat. fuer. pro Damp- tt 
5 ſuis que huit. occafione detencon. debiti ill. Unde xi 
hnrictus eft, & heas. ibi, &c. | 1 
E Teſtatum Ca. ſa. write as in other Ca. ſa.only di- A Teſtatum 1 
Fine to another County, and making a new Return to Ca. Sa. 1 
Ide Convict. eſt, & unde Vic. noſt. S. mand. Juſtic. ' | 
Aris apud Weſtm. (the Return of the Frſt Ca. ſa.) ult. "5h 
Eeterit, quod pred. A. B. Non eſt invent. in Balliva it 
þ Cumque Teſtatum fir in eadem Cur. noſtra. Quod 1 
ut. Vagat. & Diſcurr. in Com. tuo Precipimus ti- "nn 
e Et habeas ibi hoc breve, &c. : 1 
oo, Ca. fa. be on a Nonſuit in Caſe, ſay, Ad ſatisf. 4 Ca. Sa. an 4 9 
B. nuper de, &c. de centum ſolid. qui eidem A. B. Nonſuit in Caſe. 


— 
a 

"Hoa. 4 4.6 Bog 
2 _— : 


Cur, noſtra cor, Juſtic, noſtris apud Weſtm. per Diſ- 
| cretionem 
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Comn oy P/: as. 


LX Cuſtag. ſuis que ſuſtinuit in quod. placito Trax 


On Nor ft.. i 


Debt. 


At the Arcs. 


In Ejectment 


In Treſpaſs. 


quod pied. D. F non eſt proſecut, breve ſuum pn 


D. verſ. prefat. A. in Cur. noſtra proſecut. unde c 


| pred. D. non eſt proſecut. breve ſuum in quodam pl. 


Ok a Capias ad Satisfaciendum. 


cretionem eorund. Juſtic. noſtr. adjudicat. fuer. pro Mi 


ſup. Caſum per prefat. D. F, verſ. eundem 4. B. 
cadem Cur. noſtra impetrat. ſecund. formam Su 
inde edit. & proviſ. erga partes Quer. que bien 
ſua in humot. placitis non prof. aut in eiſdem yr, 
cluſ. forent unde convis. eſt, Et heas. &c. 

If in Debt ſay, Per diſcretionem eorundem ]ufi, 
juxta formam Statuti inde editi & proviſ. adudiey, 
fuer. pro Miſ. & Cuſtag. ſuis que ſuſtinuit pro u 


cundem D. in quodam placito debiti ſuper demi 
40 J. ver. prefat. A. in Cur. noſtra impetrat, ind 
convict. &c. | | 

On the Plaintiff 's being Nonſuit at the Aſſizes, ai im 
before, to Que ſultinuit pro falſo Clamore pred, Du 
quodam placito debi. ſuper demand. 401. per eundn 


vid. &c. | | 
On a Nonſuit in Ejedt ment. Que ſuſtinuit pro eo qu 


cito Tranſgr. & Ejection. firme per eundem D. jet 
prefat. A. in Cur. noſtra pred. impetrat. unde cat 
vic Ke. 

On a Nonſuit in Treſpab, Que ſuſtinuit eo qu 
pred. D. non eſt proſecur. breve ſuum in quod, placiy 
de Traſgr. per ipſum D. &c. ante. 5 

If your Ca. ſa. be againſt an Executor de Ponis pit 
priis pon a Devaſtavit returned by the Sheriff, ſay, Preci 


pimus tibi quod Capias H. G. Executorem, Teſtamen On 
A. B. ft invent. fuerit in balliva tua & cum iar 
Cuſtod Ita quod Habeas corpus ejus cor. Jultic. e Þ 
ſtris apud Weſtm. (the Return] ad ſatisfac. D. F tan edit 
quodam debito 40 l. quod idem D. in Cur. noſtra ere 
Juſtic. noſtris apud Weſtm. — recuperavit ver, e. 
quam de 30s. & 6 d. qui eidem D. in eadem Cur.! tur! 
ſtra adjudicat, fuer. pro Dampnis ſais que habuit er f 


caſione detenc'onis debiti illius unde convict. ett 
unde Conf. eſt in eadem Cur. noſtra quod pred. 
habeat Executionem verſ. pref. F. G. Executoren* 
debo. & dampnis pred. de Bonis & Catallis ipſius F.6 
propr. levand. eo quod pred. F. C. diverſa boſs 
caralla que fuer. prefat. A. B. Teſtatoris temp" 
mortis ſue ad yalene, debiti & dampnorum prec.4 


intly 
aint. 


Ok a Capias ad Satisfaciendum. 


Nonrertit & diſpoſuit prout tu ipſe Juſtic, noſtris apud 
vellm. (uch a Return) ulr. preterit, mand'. Et ha- 
Peas ibi hoe breve Teſte, Sec. ö | 


1 Note ; That upon a Fudoment againſt an Exeutor or 


Je bonis Teſtatoris, except a Devaſtavit be returned; 
1d then Ca. ſa. lies againſt the Body, or a Fi. fa. againſt 
hair Goods « | 

Aa. fa. after a Fi. fa. upon the Defendant's Default 
u: Unde convict. eſt, & unde conf. eft in eadem 
Cur. noſtra. quod pred. Quer. habeat Executionem 
erl. pref, Def. de debito & dampnis pred. per Defalt. 
pſius D. & habeas ibi, &c. 


| Note ; A Ca. ſa. does not lie, but where a Capias lies 
© che Original, Co. 3. Sir W. Herbert's Caſe. Alſo the 
Sheriff can rake nothing on this Writ but the Defen- 
Qart's Body, Co. 5. fo. 8. And 'tis ſaid, if one be con- 
emned in any Action of Debt, and the Sheriff takes 
him in Execution by a Ca ſa. Though the Sheriff does 
ot return the Writ, yet no Action lies againſt him, 
r this Writ is not as other Capias's are, viz. Ita quod 
Habeas corpus ejus coram, &c. For in every Ca. ſa. the 
ucgment is given before, and it is but to take Execu- 


ratleth, Paſch. 21 Hen. 7. 13. 


uſtrator, the Plaintiff cannot have a Ca. ſa. againſt 
Ihe Body, but muſt take out a Fi. fa. de bonis Teſtatoris; 
ndif the Sheriff returns a Devaſtavit, then he may 
area Ca. ſa. againſt the Body, or a E. fa. de bonis pro- 
is. And if there be two Executors, and the Sheriff 
turns a Devaſtavit againſt one, and he dies, the o- 
er ſhall not be charged for that Devaſtavit; for the 


P22 /22it of one ſhall not prejudice the other, though 
ifa by one of them is good againſt the other. 

" UMoved by the Defendant to ſuperſede the Exe- 
. on of a ca, ſa. irregularly taken out againſt one 
ie Defendants alone, where the Judgment was 
ay againſt two, granted per Cur. and ſaid, the 


laintiff muſt make his Ca. ſa. againſt both, but 3 
take 


Uniniftrator, a Ca. 1a. ought not to iſſue out, but a Fi. fa. 


Pon of the Party, in which no Anſwer or Return 


On a Judgment had againſt an Executor or Admi- 


e Ä RED Ape. 
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I manus pred. F. G. poſt mortem pred. A. B. admi- Common Pleas. 
Fiſtrand. devener. Devaſtavit, & in uſum ſuum propr. 
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Note, 


Fieri Facias 77 


Caſe mo A 


e uot per- 


Prom: 


form: a. 
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cor mon Pleas, take thereon which he will, or both. The like g. 


LH NJ Teſtatum Ca. ſa. 


liable to the Execution from the Tefte of the Fei f. 


executing a Fleri facias, for it is ſaid, If the Gork 


ad Reddend. prefar. C. de Damp. pred. unde 9 


Pk a Fieri Facias. 


. v3 


Of a Fieri Facias. 


His is a judicial Writ, and founded on the 9. 

tute of Meſtm. 2. c. 18. and lies for him, yy 

has recovered Debt or Damages, commanding t\ 

Sheriff to levy the ſame of the Defendant's Gon; 

and muſt be brought within the Year and Day affe 
the Recovery had. 

Before the Statute of 29 Car. 2. c. 2. Goods ver 


cias, as in 1 Leon. 304. But by that Statute no 
facias, or other Execution, ſhall bind the Projery 
of the Goods, but from the Time the Writ is dvr 
ed to the Sheriff or other Officer, who ſhall upon Re 
eeipt of ſuch Writ of Execution (without Fee) er 
dorſe thereon the Day of the Month, and the Yew, 
whereon he receiv'd the ſame. 

The Sheriff or Officer ought to be very cautions 


Ec. taken thereon, be the Goods, &. of a Strangy, 
though found in the Defendant's Poſſeſſion ; petifu 
the Trial it appears that the Defendant had no Pr 
perty in them, ſuch Sheriff or Officer ſhall be a Tr: 
paſſer to the Owner, who ſhall recover Damage t 
the Value of the Goods, with Coſts of Suit, though he 
has delivered them to the Plaintiff in Execution; fi 
the Officer is bound at his Peril to take No! 
whoſe Goods they are. Dalt. Sher. 60. 

The Sale by the Sheriff or other Officer pant 
Fieri facias ſhall ſtand, though the Judgment att 
wards be reverſed, and the Plaintiff therein rector 
to the Value. Co. 8. 76. b. | | 
4 Fieri facias in Caſe on Promiſe not performed. Gon 
&. Precipimus tibi quod de Bonis & Catallis 45 
nuper de G. in Balliva tua Fieri facias 10 l. que C. 
in Cur. noſtra cor. Juſtie. noſtris apud Weſtm. acji 
cat. fuer. pro Dampnis ſais que habuir occaſione du 
rundam promiſſion. & aſſumpcon. eidem C per pre 
A. apud E. in Com. tuo fact. non performat'. Et d 
ill. habeas cor. Juſtic. noſtris apud Weſtm. (the A, 


eſt, Et habeas ibi, &c, 


Ok a Fieri Facias; 
Fay, Adjudicat. fuer, pro Dampnis ſais que ſuſti- 
Ei oceaſione cujuſdam Tranſgr. ſuper Caſum eidem 
c per prefat. A. apud E. in Com. tuo fact. & illat. 
Uade convictus eſt. Et denar. ill. habeas &c. (ur 


A 


2 


nal“ | | 

1 5 Occaſione dicc'onis & propalac'onis quorun- 
eam verbor. ſcandaloſor. per pred. A. & de prefar, 
2 apud E. in Com. tuo &c. Et denar. & c. ſupra. 

E $y, Pro dampnis ſuis que habuit oceaſione cujuſ- 
eam Convention. inter pred. A. prefat. C. fact. 
ecund. vim form. & effectum quorundum artieulor. 
„ quarundam Indentur.) inter eos confeR. fract. &c. 
t denar, &c. ſupra. | | | 

ol ſerving the al. dict. if on a Specialty, ſay, Precipi- 
Es tibi quod de bonis & catallis A. B. nuper de E. 
Ein Com. tuo Gen. al. dict. &c. in Ballia. tua Fieri 
Wf:cias tam quoddam debitum 40 l. quod C. D. in 
Cor. noſtra cor. Juſtic. noſtris apud Weſtm. recupe- 
Frarit ver, eum quam 408. qui eidem C, in eadem 
cur. noſtra adjudicat. fuer. pro Dampnis ſuis que 


WHaboas, &c. Ad reddend. prefat. C. de debito 
er Dampnis pred. unde convict. eſt, &c. 

E Say, Fieri facias zol. que C D. in Cur. noftra cor. 
ec. adjud. fuer, pro Dampnis ſuis que ſuſtinuit oe- 
Fc:hone cujuſdam Tranſgr. & Ejection. firme prefat. 
K. per pred. A. Vi & Armis & contra pacem noſtr. 
Rypud E. in Com. tuo illat. Et denar, &c. (as in 
C0 ſupra. : | 

| Say, Oceaſione eujuſdam Tranſgr. eidem C. per 
Prefat. 4 Vi & Armis ac contra pacem noſtram 
Ppud E in Com. tuo illat. & denar. &c. de Damp- 
bis, &e. | | | 

Say, Oocaſione Caprionis & injuſte detentionis ave- 
Por, ipſius C. apud F. in quodam loco vocat. F un- 
ge convict. eſt. Et Habeas ibi, &c. 

| This is as a general Fieri facias ia Debt, Uſque 
Convict. eft, Er unde Vie. nr. D. Mand. Juſtice. re- 


une the: former Writ and Return of Nulla Bona, &c. to 
„oterit, cum Teſtatum fit in eadem Cur, noſtra 
lah 


(quod idem A. ſatis habet de Bonis & Catallis in Com. 
tuo unde debitum & dampna pred. Fieri & Levari 


„ere pont. Et Habeas ibi hoe bre ve T. &c. 


. Note ; 


Ebabuit occaſione detention. debiti 111', Er denar. ill. 


* r . 
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Common Plea. | 


A 


Int; g on 


- 


the Ca ſe. 
For Nds. 


In Covisants 


Iu Debt. 


In Ejetmcnt 
for Dai, ag e. 


. C - 
In Treſpnſs. 


In Rep, e vin. 


Teſtat um Fieri 
t3Clas. 


2 2 ; ES 
atone, nb - * 0 
S 5 8 led 2 » 

A EE I Fry DS... > 8 we BY 1 

2 2 AY ce Oey > ' 

e N 
— 3 


—.. Innes — 
1 
2 S a n 


5 __ _— 


= ” EN 
— 


a +75 + 4 wma — 2 * 
r 2 


. RAS on et 


= 
* 4+ 
1 2 
pl £ 
# * 
_ 
”2 5 
1 4 
3 / 
/ 1 
* 5 F 
Mo - 
+ 38 
1 1 
; bl 1 
| 4 ? 
$ , 
+ . 
$? 1 7 
if — * 
* P N 
1 
* 
#1 = 
: 2 + 
3 
1 
iy 4 
1 
FLY 
* 7 
7 * 
3m 36 
22 
1 * 
. = 5 
„ 
7 
1 
, as 
+ 8 
« "= 
n 
—_— 
. 
— * 
3 
_ . 
—_—. 
yg -: 
ww 1 
R = 4 * 
wi 
ini 5 
„ 3 
> 3 "+ 
50 by 7 
1 
3 
"if « 
* ; 
1 
4 z e 
I B45 . 
5 7 
' LY 
4 XK 
1 
44 by 
Kg: ; 
WY 
#2: 25 
4 x _ 
; 4 
ad 781 
q FP of 
* "41 * 
1 7 
0 _ > 
£ > 
TI 4 3 
: 
* + A 
1.35 * 
*. 
1 
- 7 3 
| 2 
7 4 
5 bY. 
. & 9 
TE 3 
1 © 3 
70 J 
+ % 
+23 
n 
45 . 
# 7 
5 
19 
23 E 
1+ - 
1 "FE 
{KEY 
17 4 
e 
1 
4 , F 
1 
* 4 
Y 1 
48} 
"£1? z 
77 5 
LW 
4 A 
1 * 
4 
18 * 0 
»; 1 F 
85 8 
® id 
J 4 
1 
1 2 
1 
1 
1 
g 
1 J 
I 
3 
8 
fo 
is 
} "F"] 
1 v4 
2 
t 1 
1 
. 
, 
_ 
F 
"1 
#3} 
we 4 
1 
| 
2 
o . 
» 


As 1 . — 8 r - 
CLI EOS 8 1 ; 2 
as 7 bas THREAD LT ET CNS FF. 
i GY <P Yagi. ꝛ — — — — 


5 
* 
84 
2 -> 
* 
9 
r 
+ 
$7 
* 


* 


— 
=. — 
. 


; 8 
n 


way EE 


— 
— . 8 — 
E 


5 


* 
== I 


7 * e — 3 — 


234 


Common Pleas. 


* 


Ok a Fieri Facias. 


Note; Execution was ſet aſide, anda Writ of Reg. 
tution awarded, becauſe a Teſtatum Heri Facia; wy 


| ſued out before any Fier: facias was returned vit 


Fieri facias 
againft an Ad- 
miniſirator. 


Nulla bona in the proper County: But the Judgnyy 
was to ſtand good; per Cur”. 5 
A Fieri facias againſt an Adminiſtrator is thus: N 
tibi uu de bonis & catallis que fuer. A. B. qui 
inteſt. ut dicitur, tempore Mort. ſue in manihy 
C. D. Gen. Admin. bonor. & catal. que fuer, en 
dem A. exiſten. in Baliia, tua Fieri facias tam qu; 
dam debitum 101. quod T. D. Gen. in Cur, not 
cor', &c. recuperavit verſ. eum quam vigint. {oj 
qui eidem J. in eadem Cur, noftra adjudicat, fue, 
ro Dampnis ſuis que habuit occaſione detencon, a 


| birt ill. ſi idem C. tanta bona & catalla que fur 


Fieri facias af- 
ter Devaſtayic 
returned. 


pred. 4. tempore mortis ſue in manibus ſuis adn; 
niſtrand. habeat. Et fi non habeat tune Dampn, pre 
de bon. & cat. pred. C. propr. levand', Et deru, 


&c. ut ante. 


Note ; If an Executor plead ne wnques Exec. andi 
be found for the Plaintiff, then the Frey; facias ful 
be de bon. prop”. But if he plead plene 4dwinifrait 


and found for the Plaintiff, the eri fa:ias ſhall h 


of the Goods of the Teſtator; and if the Execute 
has ſold the Teſtator's Goods, and taken Money u 
other Goods for the ſame, then *ris ſaid he is to take 
other Goods of the Executor to the Value of th 
Goods ſold. | 

A Fieri facias de bonis propr. after a Devaſtavitr 
turned by Inquiſition. Pr. tibi quod de bon. & car. . 
Exec. Teſti. T. S. in balliva tua Fieri facias un 
quoddam debitum 100 l. quod W. 4. in Cur. noſt 
cor. &c. recuperavit verſ. prefat, T. in vita u 
quam 16 ſolid. qui eidem V. in eadem Cur. not 
adjud. fuer. pro Dampnis ſuis que habuit occaſion 
detenconis. Jebiti ill. Et denar. ill. Habeas co. 
Juſtie. noſtris apud Weſtm. in Octab. Sti. Hill. ad re 


| dend. prefat. W. de debo. & damp. pred. unde pre 


E. in vita ſua convict. fuit. Et unde conſ. eſt in er 
dem Cur. noſtra coram, &c. Quod pred. V. haber 
Execution. verſus prefat. F. de debito & damp. pt 


dic. de bon. & cat. predict. 7. propr. levand. pe 


ipſius F. defalt, co quod pred. J. diverſa bon : 
| | : Catall 


ih 
1 PLS 
r 


Ok a Fieri Facias. 285 


& atalla que fuer. pfed. T. tempore mortis ſue in ma- Common Pleas. 
Figs ſuis adminiſtrand. ad valenc. debi. & damp . 
red. vendidit, & ad uſum propr. convertit & diſpo- 

it prout per quandam Inquiſition. indentat. coram 

Ne apud, &c. die — ult. preterito per Sacram. pro- 

por. & legal' hominum de Balliva tua Capt, — die 

tte Return) ult. preterit. retornat. cor. prefat. Juſtic. 

E,oftris apud Weſtm. de Recordo remanen. plenius 

lliquet & apparet. Et habeas ibi. &c. | 

Niete; After you have Judgment by Default or 

Confeſlion againſt an Executor or Adminiſtrator, you 

Wein have no Fleri fac. de bon, propr. nor Execution of Proceedings on 
Inis Body, till you have firſt had a Fieri facias de bonis ſuch & Ficri la- 
e ftatoris returned nulla bona ; after which there muſt s. 

Boo out a Writ of Scire facias & Inquir. to which 

Mint, after it is executed by taking an Inquiſition of 

ol. Aſſets come to the Defendant's Hands, and con- 

Neluding that the Defendant Devaſtavit ſo much, he 

may appear and plead plene Adminiſtravit abſy; hoc quod 

ED:cafacit, which amounts to no more than a general 

Bore Adminiſtravit, which he might have pleaded the 

Writ Time, by which Means ttis very long e'er the 

Plaintiff in ſuch Caſe can recover, and very charge- 

Kble, and no Charge is allowed after the Scire facias & 

bnguir, whatloever Proceedings happen to be ſubſe— 

quent; ſo that a Man had better loſe a ſmall Debt, 
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15 re 
ho than ſue an Executor or Adminiftraror, who intends 
o be troubleſome. Note; This Way of Proceeding 


has not been long in Practice. The old Way was for 
the Sheriff to return a Devaſtavit on the eri fac, and 
the Plaintiff forthwith had Execution de bon. prob 
ut the Sheriff being often ſued for ſuch Return, a 


an 2 herift | 
being talte, this other Way was thought on as the bet- 
u er, becauſe herein the Devaſtavit being found by the 
i WW) uy, no Action lies againſt them; beſides, the De- 


lendant may traverſe it, if he pleaſes. 


Nite; On a Plene adminiſtrauit pleaded, the Aſſets, Pl-ns Atm. 
you go to a Trial, muſt be proved and found be- 7:02:29. 
tore the Judge upon Evidence; bur if Judgment go 
Default againſt an Executor or Adminiſtrator, 

then the Aſſets muſt be proved before, and found by 


Ire 
pe Jury upon a Filer: facias, Scire facias & Inquir. fucd 
or tier the Sheriff had returned Nulla Bona upon 


the 


Fi 


256 
Cemmon Pleas. 


URS, 


fendant de Bonis Teftatoris return a Devaſtavit , and if 


Note the pre- 
ſent Pr aGiis, 


Df a Fieri Facias. 

the Scire feci de bonis Teftatoris, which muſt in ſy, 
Caſe be ſued out. Lord N. ſaid, if Aſſets be found 
a Fieri facias, Scire facias & Inquir. the Sheriff mugs, 
turn a Devaſtavit according to the Value of the Af 
found, and if the Defendant traverſes the Deuafn 
the Iſſue is thereupon; and though the Queſt, 
the Trial is whether Aſſets or no Aﬀets, and af 
be found, yet the Jury ſhall find it a Devapuy 
and if the Sheriff returns a Devaſtavit ſur Heri {ain 
de bon. Teftatoris, (which he will do, if the Plaintif gil 

ive him Security to ſave himſelf harmleſs) the . 
— cannot traverſe it: But if the Decaſaci y 
Inquiſicon. taken by a Jury on a Fieri facias, Siu 
O Inquir. the Defendant may traverſe the Devaftant; 
and the Reaſon is, becauſe if the Sheriff makg: 
falſe Return, the Defendant may bave his Adin 
gainſt him, which cannot be on a Deva ſfavit retumei 
by Inquiſition, 8 8 

On a Plene Adminiſtravit pleaded, and Aſſets found 
the Sheriff on View of the Verdict, (ſhewn hinh 
the Plaintift ) muſt upon a Feri facias againſt the le. 


he refuſes, and will only return a Nulla bona, "iis ail 
you may move the Court, and they will force hin 
to it. Quere, Sed vide Pettifer's Caſe, Co. 5. A Fiſh 
cias de bon. Teſtatoris & Nulla bona returned; then 
Special Heri facias de bon. Teſtatoris & ſs ſibi con ſtan fi 
it, that the Executor had waſted them, then dt bn, 
propriis. And ſee Siderfin 197. That the Practice! 
now more nimble than the tedious Way of Inquil 
tions, to bring an Action in the Debet and Petit 
againſt an Executor, ſuggeſting a Devaſtavit in tit 
Declaration without any Return of the Sheriff, « 
finding of a Jury. 
After Execution of a Heri fagas upon Affidavit d 
the undue ob.aining of the Judgment, and Motion b 
ſet the Judgment afide ; the Court referr'd the Matic 
to be examined, and all Things in the mean Time i 
ſtand in Statu quo. Mich. 1679. | 
On Affidavit by Two, That Goods were levied ip. 
on a Fieri facias and ſold, after a Superſedeus broveht 
and Notice given thereof, and Motion for Attach 
ment againſt the Sheriff, and Reſtitution of the G 
the Court granted an Attachment, if Reſtitution Nel 


MVSEVM 
IBRITANNICVM 


Yang: = 


Ok a Fieri Facias. 257 
dot within Three Weeks. And N. B. A Horſe was Common Pleag- 
leried on this Fieri facias, which died after the Suber- 
| fedeas brought. And per Cur. The Plaintiff muſt make 
© Reſtitution thereof in Value, and the Plaintiff could 
bot have any Fees or Charge allowed him after No- Reſtitution. 
tice of the Superſedeas. N 
If the Sheriff rake Leaſes for Years, or other Chat- 
tels real in Execution by Feri facias, he may ſeize 
and ſell them, without taking an Inqueſt by Jury of 
mem, and the Sale will be good, and no Return is 
required upon a Feri r if Execution be done, 
E which is grounded on four ſtrenuous Reaſons, which 
W ſec Co. 5. Hoes's Caſe. | 
E The Sheriff return'd on a Fieri facias, that he had 
E levied the Money, and that he had the fame in Court, 
but had it not there at the Day, and then a new 
E Sheriff is choſen ; and becauſe it was upon Record 
that the old Sheriff had levied the Money, a Scire 
© {acias iſſued againſt him to pay it; and if he cannot 
or will not otherwiſe pay it, the Party ſhall have 
a Heri facias, Or an Elegit againſt the Sheriff de bonis 
= propriiss | 


E Note; If you levy only Part of a Debt on a Fier; 
© f+ias, you muſt make an Entry of the Heri facias, 
3 hw Return thereof, and award a Ca. ſa. for the 
Kecſidue. 


Of an Elegit. 


FT His Writ is by Virtue of the Statute of Weſtmin- - 
ſter 2. c. 18. and lies for one that hath recover- Quid, 
ed Debt or Damages againſt one not able by his Goods 

0 ſatisfy; commanding the Sheriff to take in Execu- 

uon, and to make Delivery to the Plaintiff a Moiety, 

of the Party's Lands or Tenements, and all his Goods 

40d Chartels, (Beaſts for Plough excepred) and in 

Debt, is in this Form, viz. f 


| 32 Secundus, &c. Vic. D. Sal. Cum 4. B. Elegit in 
J &c. nuper in eur. noſtra cor. Juſtic. noſtris Debt 


ud Weſtm. per conſ. ejuſdem Cur. recuperaſſet 
go: erſus C. D. nuper de, &c, tam quoddam debitum 
ne f S 208 k 


Common Pleas. 


NN) Cur. noſtra adjudicat. fuer. pro Dam. ſuis que hahyi 


N 


Ficgir for Da- 
mages in - 


| paſs. 


C. (in Cro. Sanct. Trin. Anno Regni noftri quart) 


beas ibi tunc hoc breve. Teſte E. Eyre Mil. &c. 


Ok an Elegit. 


2001. quam cent. Solid. qui eidem A. in eaden 


occaſtone detenc'onis debiti ill. unde convict. el, 
Idem A. poſtea ven. in eadem Cur. noſtra. Et per Stat 
inde proviſ. Elegit ſibi liberari omnia bona & ea, 
pred. C. preter Boves & Affros de Carruca ſua, & fini. 
* Medietat. omnium Terrar. & Tenementor. ſur 
in Balliva tua tenend. ſibi bona & catal. pred. ut hy. 
na & catal. ſua propr. aceciam tenend. mediet. pre, 
ut liber. Tenement. ſuum ſibi & Aſſign. ſuis juxta for. 
mam Stat. pred. quouſque debitum & dampna pred 
inde levaverit. Et ideo tibi precipimus quod omni 
bona & catalla pred. C. preter Boves & Affros de Car 
ruca ſua, Et ſimiliter medietat. omnium Terrarun 
& Ten torum ſuorum in Balliva tua de quibus iden 


uo die judicium inde reddit. fuit vel unqm. poſt 

uit ſeifir, prefat. 4. ſine dil'one liberari fac. pes 
r'onabile pretium & extent. tenend. ſibi bona & & 
talla predict. ut bona & catalla ſua propria. Ac etun 
tenend. medietat. pred. ut liberum Tenementum ſuun 
ſibi & Aſſign. ſuis juxta formam Statuti precit 
quouſq; debitum & dampna pred. inde levaverit. I: 
qualit. hoc precept. nrm. fueris execut. eonſtare fic 
Juſtic. noſtris apud Weſtm. a die Sancti Mich. in ue. 
Septimanas ſub ſigillo tuo & ſigillis eorum per quo 
rum Sacrm' Extent. appreciationem ill. feceris & hi 


Eorgius Secundus, &c. Cum 4. B. nuper in Cu! 
noſtra coram, (&c.) per Conſ. ejuſdem Cur 
habeat verſus C. D. nuper de, (&c.) executionem ct 
Viginti Libris que eidem A. in eadem Cur, noſtra ac 
judicat. fuer, pro dampnis ſuis que ſuſtinuit oc 
cujuſdam tranſgr. eidem A. per prefat. C. Vi & Ar 
mis ae contra Pacem nram. apud E. in Com. tuo“ 
lat. unde convict. eſt, Idem A. poſtea ven. in eace! 
Cur. nra. (&c. ut antea uſque) quouſque Dan}! 
red. inde levaverit Idco tibi precipimus quod ori 
96 & catalla que fuer. pred. C. (tali die) — 
preterit. quo die pred. A. execution. Judici! predic 
prius eſt aſſeeut. Et ſimiliter medietat. omnium 1 
rarum & Tenementorum de quibus idem C. five Sl 
qua perſona ſive perſone ad uſum ipfius C. (tal de 


Tel 


Ok an Elegit. 259 
rel unqm. poſtea ſeiſit. fuer. prefat. A. fine dil'one Common Pleas. 
deliberari fac', &c. (ut antea.) Fx 
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Eorgius Secundus, &c. (as before, reciting the ; 
en Ebelt pt) Quouſy; debienms” Os wn 

Dampna predict. inde levavit. Er qualit. illud pre- 
cept. yrm. fores execut. conſtare fac, Juſtic. noſtris 
apud Weſtm. in Octab. Sanct. Hill, ulc. preterit. Tu- 
que Juſtice, noſtris a pud Weſtm. ad diem ill. mand. 
quandam Inquiſition. coram te apud Caſtrum E. 
(tali die) ult. preterit, per ſacram. duodecim, &c. 
capt, per quam compert. exiftit quod pred. C. fuit 
ſeit, de Manerio, &. [reciting the Return of the Inquiſc- 
ton] ſuper quo predict. A. ven. in eadem Cur, nra. 
dicen. quod predict. C. tempore Judieii predict. red- 
dit. & poſtea habuit diverſa Terras & Tenementa in 
Com. tuo ad annuum valorem Quadraginta Libr. ul- 
tra predict Maneria, &c. in Inquiſitione pred. ſupe- 
rius ſpecificat. Aceciam poſſeſſionat. fuir de diverſis 
bonis & catallis in Com. tuo ad valorem Triginta 
Lihr. que tuipſe extendi & appreciari ac prefat. 4. 
liberari potuiſti. Et ideo tibi precipimus E 
tidi precepimus quod omnia bona & catalla predict. 
C preter Boves & Affros de Carruca ſua & fimiliter 
medietat. omnium Terrarum & Tenementorum ipfius 
C in Com. tuo ultra pred. Maner. in Inquiſition. 
pred. ſuperius ſpec. de quibus idem C. tempore Jv- 
dicii pred. reddit. vel unquam poſtea ſeiſit. vel poſſeſſ- 
fuit neenon medietat. Maneriorum in Inquiſitione 
pred. ſpecificat. prefat. A. liberari fac. per r'onabile 
pretium & extent. tenend. ut liberum Tenementum 
ſüum ſibi & aſſign. ſais juxta form. Statuti pred. 
quouſq; debitum & dampna predict. inde levaverit. 
Et qualit. hoe precept. nrm. fueris execut. conſtare 
fac, Juſtic. noſtris apud Weſtm. — ſub ſigillo ſuo & 
ſigillis eorum, &. ( as before.) 

There is a great Diverſity between an Execution 3 
not valuable, (as of the Body,) and an Execution va- e, 
luable, (as of Lands, c.) as if Two are bound joint- cur Satisſactiin. 
ly and ſeverally, and the one is ſued and in Execu- 
tion, and then the other is alſo ſued and in Execu- 
non: The firſt eſcapes, the other cannot have A- 

«itz Quer. till the Plaintiff be ſatisfied. So if the 
Defendant in Debt die in Execution, yet the Plaintiff 
| 8 2 may 
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260 Of an Elegit. 


Common Pleas. may have a new Execution by Elegit or Eieri fata: 
Bur if the Plaintiff have once Execution of the Lang; 
of the Defendant, and after the Lands are evideq 
there before the Stat. 23 H. 8. cap. 5. he ſhall not 
have any new Execution, for the Execution of th: 
Lands was valuable, and accounted in Law for a 8. 
tisfaction, and (to avoid Infiniteneſs) he ſhall have 
but one valuable Satisfaction, or one Execution, with 

Satisfaction at the Common Law. Co. 5. 86. b. 

If upon an Elegit there be no Execution but of 
Goods, becauſe there is no Land, and the Goods in- 
ſufficient, he may have a Capias ; for it is in Effet 
but a Fieri facias, though the Word be Elegit: But if ; 

there be Land extended it is otherwiſe ; yet Quer if q 
the Debt be Forty Pounds, and nothing extended, but 3 
a Leaſe for Three Years at Five Pounds a Year, o 

| the like; for then, as to that which remains, the 3 

Elegit fails. Hob. fo. 58. | ; 

Lands ſold eſter If a Judgment he had againſt one, who thereupon 
| 1 lia- Fells his Land in whoſe Hands ſoever the Land is, it 
; - ſhall be liable to that Judgment; and to that End 

| ſhall iſſue a Scive far. againft the Tertenants, if the 

FEW Debtor dies. Vide prov. pag. | 1 85 
Two Elegits ae- If Two Flegits be delivered to the Sheriff both 
li vered at one one Time, the Sheriff is to extend the Moiety of l 

Time, how exc- 1 | : * 
exted. the Lands, and ſhall give the Moiety to the more an- 

cient Debtor; and then he ought to extend a Moieij 

of the other Moiety, and deliver it to the other; for 
he cannot deliver a Moiety of all the Lands to one, 
and the other Maicty to the other. 

Sev:ralFlegitss Several Elegits may iſſue into ſeveral Counties 

where the Land lies. | 

 Flegit on a If one is bound in # Recopn. to pay Money ata 
Tecagu. certain Day; after the Year and Day 1 the Conuſce 

muſt ſue forth a Scire fac. againſt the Cogniſor, 0 
ſhew why the Cognizee ſhould not have Execution: 
And if the Party be ſummoned, and appear not; 0 
if he doth appear, & Nihil dicit, the Conuſee ma) 
ſue forth an Elegit to have Execution of all his Good,, 
and of the Moiety of his Lands: And if the Shetif 
returneth thereupon, that the Conuſor hath made“ 
Feoffment of Part to divers Perſons, and hath in feoffec 
the King of the Reſidue, thoſe of which the King! 
infeotted are diſcharged, but a Sire facias licth * 

| the 


Capias after 
Elegit. 


4. . & FA 


Of an Elegit 261 


the other; and if they cannot plead any Thing in Common Pleas; 
par of the Execution, the Cognizee ſhall have Exe- 
cution againſt them of thoſe Lands by Elegit. 
E N. RB 0 ; 
In Debt on Obligation, the Defendant pleaded Con- 
ditions performed; and being ar Iſſue upon a Point 
certain, he before Trial knowing the Verdict would 
0 againſt him, conveyed his Lands to others, on Cu, panes be- 
Condition of Payment of 201. but he himſelf took fore Veraict. 
the Profits: The Plaintiff ſued an Elegit to have a 
Moiety of the Land; the Sherift returned, that he 
and the Jury doubted if the Lands ſhould be extend- 
ed: It was the Opinion of the Court, that the Lands 
were extendable. Dyer 294. vide Co. 3. 78. 
On an Elegit the Sheriff return'd, that he had de- 
EF livercd to the Plaintift Bona & catalla defendentis ad 
| valentiam 20 l. per rationabile preticm ; and had deli- 
© vered him twenty Acres of Lands of the Defendant's, 
which is the Moiety of all his Lands, per rationabile 
extentum ; but did not return that it was by Inquiſi- 
tion, and therefore the Return was held inſufficient ; 
For the Elegit ought ro be by Inquiſition, and the 
Sheriff himſelf cannot extend the Lands. Dyer 100. 5 
Debt againſt the Heir on Obligation of his Father, £//e Plea; 
whe pleaded, that he had nothing by Diſcent, and 
found againſt him; the Plaintiff had an Elegjt, as well 
of the Land, which he had by Purchaſe, as of that 
which deſcended, by reaſon of his falſe Plea. 21 E. 3. 
9, 10, 
If the Sheriff on an Elegit returns, that the Defen- 
cant hath no Lands in the ſame County; upon Teſta- 
tum he ſhall have an Elegit into another County: The 
Form whereof vide ante. | 


Of an Habere Facias Poſſeſſionem. 


HIS lies after a Recovery in Ejectione firme, 4Writ Poſ” 
or Ouare ejecit infra Termin. commanding the ſeſſion, Quid. 
Sheriff to put the Plaintiff in the actual Poſſeſſion of 

his Farm or Term. And the Sheriff in executing this 

Writ, (as well as a Writ of Hahere facias ſeiſinam) may 

break open the Houſe, and deliver Poſſeſſion or Seifin 

thereof to the Plaintiff, 
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Common Pleas. 
0 
Sheriff no! to 
break Doors. 


Toe Form of a 
Hab. Fac. Poſi, 
with 3 Fieri 
Facias for Cefts 
Zhereupon. 


Fi. fa. for Coſts. 


Ok an Habere Facias Poſſeſſionem. 


But Note; The Sheriff cannot juſtify the breaking 
a Man's Houſe to execute a Ca. ſa. or a Fieri fac. ex. 
cept the King be Party, nor even in the King: 
Caſe, if it can be otherwiſe executed, for he mu 
firſt requeſt the Opening of the Door, and withal 
ſignifie the Cauſe of his Coming. Co. 5. 91. Co. 6. 51, 
Dyer 274. Where the Sheriff may break open Door, 
or not, ſee Cro. Eliz. 908. 6 Med. 105. and the Cal 


there cited. 


The Tor ni of an Habere Fac. Pofl: i⸗ thus: 


Forgius Secundus, &c, Cum A. B. nuper in Cur, 
8 noſtra coram juſtic. noſtris a pud Weſtm. per 
coniiderationem ejuſdem Cur. recuperavit Terminun 
ſuum adhue ventur. de & in duobus Meſſuagiis cum 


pertin. in E. in Com. tuo verſus C. D. nuper de Ein 


Com. tuo Gen. que G. H. Mil. primo die Aprilis An- 
no regni noſtri quinto prefat. A. dimiſit habend. & 
occupand. Tenementa predict. cum pertin. ſibi & 
aſſign. ſuis a viceſimo primo die Jan, tunc ult. prete- 
Tit. uſque plenum ſinem & terminum Quinque 4h. 
norum extunc prox. ſequen. & plenar. complend. & 
finiend. qui nondum preteriit. Et unde predict. (. 
ipſum A. a poſſeſſione, ſua inde expulit & amovit ac 
cundem A. a Firma ſua predict. _=_ Et ideo tib 


precipimus quod prefat. A. poſſeſhon. ſuam Termini 


ſui predict. adhuc ventur. de & in Tenementis pre- 
dict. cum pertin. ſine dilac'one haber. fac. Et qual 


ter hoc precept. nrm. fueris execut. conſtare fac. 


Juſtie. nrs. apud Weſtm. a die S. Mich. in tres Sep. 
tia'nas, Et habeas ibi hoc tune breve. Teſte, &c. 

If you add a Fieri Facias for Coſts, after the Return i 
the Writ, ſay, — Preeipimus etiam tibi quod de Ter 
ris & Carallis predict. C. in Balliva tua Fieri fac. !* 
Libras & decem Solid. qui eidem A. in eadem C 
noſtra adjudicat. fuer. pro dampnis ſuis que hab! 
occaſione tranſgr. & ejection. pred. Et denar. ill. hi- 
beas cor am Juſtic. noſtris apud Weſtm. ad prefat. Ter- 
min. ad redaend. prefat. A. pro dam pnis predict, unce 
convict. eſt, Et habeas ibi, &c. 


Wi 


263 
| : Common Pleas. 
Of Scire Facias, bon Judgments aud \ NN 
| Executions. | | 


F a eri Facias do not iſſue within a Year and Day Scire facias 
after Judgment entred, it cannot be had till a Scire after the Tear. 

© T7xias firſt ſued out ro ſummon the Defendant to ſhew 

E Cauſe why Execution ſhould not be; and if he can- 

not be found, or ſhall nor anſwer thereupon, a ſecond . 

Judgment ſhall be, that Execution be of the firſt 

Judgment — And if a Judgment be againſt a Teſta- 

tor, there muſt iſſue a Scire Facias againſt the Execu- 

tor or Adminiſtrator, (though within the Year) to Within the 

new Cauſe why Execution ſhould not be. Allo if Aar. 

one recover againſt a Fzme Sole, and ſhe becomes Co- 

vert within the Year and Day, a Scire Facias muſt go 

againſt the Husband to ſhew Cauſe, &c. ; 

Tis ſaid, the Defendant may have a Scire Facias, a- gatigſaction, 

gainſt the Plaintiff to make him acknowledge Satis- Vide intra. 
taction upon a Judgment when Money is paid, ſug- 
geſting ſuch Payment in the Body of the Scive Facias. 
And Note; On a Scire Facias and Poſſeſſion entred on 
the Roll, you need no Scire Facias to revive it, nor 
on a Ca. Sa. ſo entred ; but then you muſt continue 
them on the Roll from Term to Term. And Note: 
Notice muſt be given to the Plaintiff 's Attorney of 
the Entry of an Appearance on a Scire Facias. 
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The Form of a General Scire Facias after 
the Tear and Day is thus 


6 Secundus, &c. Cum. A. B. nuper in Cur. 7h;s Scire fac. 
noſtra ſcilicet Term. Paſch. Anno regni noſtri ought to be en- 
quarto coram R. E. Mil. & Sociis ſuis tune Juſtic, ed on the 
noſtris de Banco apud Weſtm. per eonſ. ejuſdem Cur. - — fo 
recuperaſſer verſus C. D. nuper de E. in Com. tuo dee; Rule given 
Gen. alias dict. C. D. de E. in Com, L. Gen. tm. quod- heren in the 
dam debitum 80 J. qm. 40 s. qui eidem A. in eadem Margent, before 
Cur. noſtra adjudicar. fuer. pro dampnis ſuis que ha- *he Judgment 


Dutt occ'one detenc'onis debiti ill. unde convid. eſt E lle, . 
prout per Record. & Proceſſ. inde in eadem Cur. en wit, ih 
"otra coram Juſtic. noſtris apud Weſtm. reſiden. Secondary. 
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Common Pleas. 


Ok Sci. Fa. Judgments and Executions, |, 
liquet manifeſte Executio tamen Judicii pred, adhy; 4 
reſtat faciend. prout ex inlinuac'one pred. 4. B. a. 


cepimus, Et quia volumus ea que in eadem Cyr 
noſtra rite acta ſunt debit' Execuc'on. demandari tibi 


precipimus quod per probos & legales homine; de 


4 


Balliva tua Scire facias prefat. C. D. quod fit coran 
Juſtic. noſtris apud Weſtm. in Otab. San&, Trin. 
oſtenſ. ſi quid pro ſe babeat vel dicere ſeiat quate 
pred. A. B. Execuc'on. verſus eum debito & damp- 
nis pred. habere non debeat juxta formam recuperz 
con. pred. ſi ſibi viderit expediri, Et habcas ibi ng. 
mina corum per quos ei Scire Facias & hoe brere. 
Teſte. &c. 5 

Cork, 


After the Sheriff retura'd the Scire Siciis, 
then you muſt prepare an Entry of th: 
Judgment after this Manner, 


Recept. fuit Vie. Cum A. B. nuper in Cur, 
Dom. Reg. nunc ſcilicet 'Termino Paſche 
Anno Regni dict. Dom. Regis quarto coram R. E 
Mil. & Socus ſuis tune Juſtic. ipſius Dom. Regis de 
Banco hie ſeilicet apud Weſtm. per conſ. ejuſdem Cur, 
recupaſſet. verſus C. D. nuper de E. in Com. alias did. 
C. D. de E. in Com. Lincoln. Gen. tm. quoddam debi- 
tum 801. qm. 40 s. qui eidem R. in eadem Cur. adju- 
dicat. fuer. pro Dampnis ſuis que habuit occ'one de- 
tene on. debiti ill. unde convict. eſt prout per Recors, 
& Proceſſ. inde in eadem Cur. dict. Dom. Regis nune 
hic ſeilicet apud Weſtm. pred. reſiden. liquet manitelt 
Execu'co tamen Judicii pred. adhue reſtat faciend. 
prout ex inſi nuatione pred. A. acceperat Rex. Et 
quia, &c. per probos, &c. Scire Facias prefat. G 
quod eſſet hic ad hunc diem ſcilicet in Octab. S. Trin. 
oſtenſ. ſi quid, &c. quare pred. A. Execution. verſus 
eum de debito & dampn. pred. habere non deberet 
juxta formam recuperationis pred. fi, &e. Et modo 
hie ad hunc diem yen. pred. A. per T. P. Attorn, 
ſuum & obtulit ſe 22 dic verſus prefat. C. & 
= placito. Et ipſe ſolemnit. exact. non ven. 
ic. modo mand. (i. e. retornavit) quod nihil _ 
e 


Lond. . 


A - » & - 
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Z nee eſt invent. &c. — Ideo conf. eſt quod pred. Common Pleas. 
babeat Execution. verſus prefat. C. de debito & 

bampn pred. per defalt. &c. f 8 c 
© Obſerve when the Plaintiff hath obtained Judgment of ein 
Bin che Defendant, where Special Bail hath been 23 Bail. 


Even, the Plaintiff may either take the Defendant 
Eon Exccution, or proſecute his Bail, 


The Manner of proſecuting the Bail is thus: 


[1488 


Fr, The Judgment being 'entred, he muſt ſue 


Forth a Capias ad ſatisfaciendum aga inſt the Defendant, ; 

Eviredcd ro the Sheriff of the fame County where the Le Ca. Sa. 
action was firſt laid, and upon the Return thereof 3 1 5 
% the ſame returned Non eſt Inventas. Then he muſt Offie four Dy s 
. rocure a Writ of Scire Facias a gainſt the Bail, (the he fore rig IE 
3 whereof hereafter followeth) to ſhew Cauſe turnavle. 
i the Plaintiff ſhould not have Execution againſt 

Ethem, according to the Recovery or Judgment ſo had 

eeainſt the Defendant. Upon which Writ, if the Hob. 196. T 
ESherif do return Scire fect, you need not make out _ FaCias 
any ſecond Writ; but if he return Nbil habet, then Ser of 
ou muſt make out a ſecond Writ of Scire Facias, the Count y 
ind get it returned alſo Nichil (which two Nichils where the Cap- 
mount to a Scire Feci:) Then you muſt give Rules tion was. 
vpon them in the Prothonotary's Office, and file them 

Epich the Ct Brevium. And thereupon, if the Bail 

Whew not Cauſe to the contray, then Judgment by 

Default may be centred againſt them in the ſaid Pro- 

Whonotary's Office for the Sum in which they became 

Fail: And the Plaintiff may thereupon take out Exe- 

eution againit them, either by ieri Facias or Elepit ; 

hut not by Capias ad ſatisfaciendum, becauſe it is a- 

Win the Tenor of the Bail. 

E There is alſo another Way of Proceeding againſt Aliter. 

ie Bail, and that is by Original at the Common 

EL, tor the Sum for which they became Bail; and 

Whcreupon arreſt their Bodies either upon the Capias, 

Alas and Pluries, or ſue them to Exigent there- 

ron, and declare upon the ſaid  Recognizance, 

Wing all Proceedings thereupon as in an Action of 

: bt : And the Action ought to be laid in the County 

el Matleſex, where the Records do lie, and whence 

Ne Verire for that Reſpe ct mult ariſe, 


And 
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Common Ple rs. 


WAN NJ And Note, That if the Bail cannot be arreſte4j 


Scire Facias 
upon a Recog- 


nizance ag 


Bail. 
Recital of i he 


Terms 01 which 


they were Bail. 


Ok sci. Fa. Judgments and Execution 


Middleſex upon the Capias, & c. you may return Ny 
intentus, ©, and thereupon ſue forth a Writ of Tl 
tum, and thereby arreſt them in another County ue 
they may be found, obſerving the like Proceeding, 
as in Action of Debt, | 


Eorgius Secundus, &e. Cum A. B. nuper d. 
Ez (&c.) nuperin Cur.noftra ſcilicet primo die fc 
Anno Reęni noſtri quarto Aſſumpſit ſuper  j; 
E. F. in 50 l. qd. idm. E. compareret in eadem (; 
noſtra coram Juſt ic. noſtris apud Weſtm. [the Num 
tunc prox. ſequen. & fic de die in diem ad quenliy 
diem placito debiti ſuper demand. 50 l. per quenan 
G. H. verſus prefat. E. in cadem Cur. noſtra prof. 
cur. quouſque pl-citum illud terminetur & Judicun WG 
inde reddit. fuit, Et ft contigerit predi&. E. in t 
placito convinei & Judicium pro prefat. 6. — Wl 
verſus eundem E. reddi pred. E. prefat. G. de Del. 
to & Da mpnis pro eodem G. in pred. placito ver 

refat. E. recuperand. vel adjudicand. ſatisfaceret i 
qd. ipſe idm. E. ſeipum. Priſone de le Fleet occalion 
illa redderet quam quidm. ſum. 501. pred, A. reciz 
de Terris & Catallis ſuis fieri & ad opus & ul 
pred. G. levari fi contingeret pred. E. in aliquo pr 
miſſorum defalt. facere & inde legitimo modo cot 
vinci prout per Record. & Proceſſ. inde in can 
Cur. noſtra reſiden. liquet manifeſte. Ac licet pre 
E. poſtea ſcilt. Termino, (&c.) Anno Regni nol, WW 
(&c.) in eadem Cur. noſtra recuperavit verſus pw 
fat. G. pred. 50 l. de Debito pred. Aceciam 39s. 46 
pro Dampnis ſuis occaſion. Debiti illius prout Þ 
Record. & Proceſſ. inde in eadem Cur. noſtra corit 
Juſtic. noſtris apud Weſtm. pred. ſimiliter reſiden. I: 
quer manifecte pred. tamen E. corpus ſuum in Ext 
Judicii pred. in eadem Cur. noſtra coram Juſtic. f 
{tris pred. non reddidit nec idem E. prefat. G. de cb 
& dampnis pred. fatisfec. prout ex inſinuatione ipl! 
G. accepimus. Et quia volumus ea que in pred. (Of 
noſtra coram Juſtic. noſtris pred, rite ad & tec 
ſunt debit. Execue oni demandari tibi precipime 9 
per probos & legales Homines de Balliva tus ” 


LL. 


Or Sei Fa. Judgments and Executions. 267 


e. prefat. 4. quod fir coram Juſtie. noſtris apud Common Pleas. 
am. a die San. Mich. in tres Septiman. oſtenſ. 
7 quid pro ſe habeat vel dicere ſeiat quare pred. 50 l. 


% bebito & 39s 4d. de Dampnis pred. per ipſum 
den WW forma pred. recognit. de 'Terris & Catallis ſuis 
ri & prefat. G. reddi non debeant juxta formam 


Pcognitionis pred. ſi fibi viderit expediri, Et habeas 
bi nomina corum per quos ei Scire Fac. Et hoc 


ee 


„ese, Teſte, &c. 


Mte; This firſt Scire Facias is to be made out by 


Ot Wc Filazer of the County, and if there be Occaſion 
ra ſecond, then the Attorney makes that out, Teſte 
i: i the Appearance or Return, of the firſt, &c. and 
nere ought ro be 15 Days between the Teſte and 
os. WAR crurn. 

but ſee 1 Lt. 26. As to a Plea in Abatement, that 
ere were only 14 Days between the Teſte and Re- 
— Mn of a Sire Facias. It was anſwered and reſolved, 
oo hat it was good by the Statute of 17 Car. I. Cap. 6. 
1; WP 8. and a Reſpondeat oi ſter was awarded. 


; When a Judgment 1s above a Year and a Day old, Proceedings 01 


iu have two Ways to proceed thereon, viz. by Acti- o Juda ments 
121, In, or by Scire Faczas, The former ſeems the better by Action or 
nurse, for therein you recover Coſts. And 'tis a Scite Facias. 
d- ge ncral Rule, That in all Caſes on Scire Facias you | 
e We cover no Coſts, be the Pleading and Proceedings 
cen Wbcrein never ſo long. But this is now altered by the 
rel, Sat. 8 8 9 W. 5. cap. 11. 
f you proceed by Scire HFxcias, and the Defendant 
p. the Judgment be living, though the Plaintiff be 
4 Wed, one Nibil return'd is ſufficient; but if the De- 
endant be dead, there muſt be two Nhils; but whe- 
aß ber living or dead, one Scire Feci ſeryes, for two 
. and a Scire Feci are equivalent. | 
a And Note; An Entry muſt be made of the Writ, 
. WS" of the Return on a Roll, concluding with an 
de bea, Executionem; but ſuch Entry is not ſigned with 


he Prothonotary, only he has 2 5. for entring it. 


cu che Judgment has lain above 10 Years, you can- 
ot have a Hire Facias but on Motion (as 'tis ſaid) in 


| de Treaſury: Yet Quere, for the Rule is, That no 

Motion on an Affidavit can be made but in Court; 
and on granting this Motion the Court always orders, 
; | | That 
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268 Pk cci. Fa. Judgments and Execution; 


Common ple as. That perſonal Notice be given to the Detendan i 


poſſible. 
Signing Judg- And Note; All Motions for ſigning Judgment my 
ment. be in Court, and not in the Treaſury, 


And Note; Where the Defendant dies between jy 
Verdict and the Judgment, the Plaintff will loge h 
Judgment, if he ſign it not in two Terms, by the h. 
tute of 17 Car. 2, But this is otherwiſe in the (46 
of Interlocutory Judgments, by Statute 8 & 9%; 
cap. 11. | 

The Prothonotaries ſeldom ſign Judgment by x 
dicit in Country Cauſes in Term-time, and when {yk 
Judgment, is ſigned, whether in or after Term, a 
Judge will order it to be ſet aſide on Payment of Col 
of Signing, if the Defendant offers to plead an iſu 
ble Plea, and to take Notice of Trial. 

Judgments by Confeſſion relate to the firſt Diy 
the Term, and your Writ of Execution may be the 
telted. | 
Seri frftion of Satisfactions of Judgments may be acknoyle!r, 
Judgment. Vide not only in Court in Term-time, but ar a Jucpet 


By Nil dicit. 


By Confe/ion. 


And Note; All Judgments on Poftea's, Demurre, 
. Writs of Inquiry, Elegit, Partition, @%. after th 
Clerk of the Judgments has drawn the Judznens 
thereupon ; as allo all Returns of Writs of Seilin n 
Dower, Waſte, c. are all entred by the Clerks d 
the Court every Vacation, or twice a Year at |calt, on 
ſuch Days, as the Prothonotaries call them together, 
and for their Pains formerly gave them a Din! 
and Supper, and Liberty of ſitting with them at tif 
Table covered. But this Cuſtom is now diſcor 
tinued. | | 

Execution muſt be againſt all the Defendants ti4 
are in the Record; as if there be three Defencail 
it cannot be againſt one or two only. 

And Note; Where a Venire Facias is returnable ti 
laſt Return within a Term, you cannot have Ee 
cution (on a Verdict) the ſame Term. 

Writs of Error. Concerning Writs of Error, vide ante in Bano Ig 
And Note; If Errors are allowed, the Judgment 


Execution. 


made void, and the Defendant may have Reſits 
tion; If they are not allowed, then is the forme 


Judgment affirmed: But though Judgmen! 9 
: | yer 
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Pe taping and arreſting Judgments. 269 
ti MM yet the Plaintiff's Cauſe: of Action is not Common Plens. 
1 ereby taken away, but he may bring a new Action 


W thc ame Cauſe, if he will. But ſome ſay, this 


n het 

: Hul be done within a Year after the Reverſal. . 
| the . | 

: ; . 5 

* Wi ſtaying and arreſting Judgments. 
e 


17 HEN you move in Arreſt of Judgment, you Arreſted. 
BY muit bring your Iſſue-Roll or Poſtea into 
Port; and if you alledge Matter of Fact in Arreſt, 

W mult be proved by Affidavit in Court. 


eh . | ; ourt. | 
Vo Motion to be in Arreſt, ordinarily, after the 
bur Days in Term, and the Poſtea brought in; 


dhe Court in ſome Caſes will give further Day, 
Which is called a Parcatur Rule. 


1 of fon an Inſimul computaſſet, and another Count in 3 Parte Nar' 
121 WS (c a5 the End thereof, this (in Conſideratione inde, cfe out. 
=—_ 2 Show. 1 80. 


vas left out, and becauſe intire Damages was 

ren, (Part of the Declaration being ſuggeſted to be 

diuficieut) moved in Arreſt of Judgment. Mich. 

& 02%. 1689. | 

arreſt of Judgment in EjeCtment, becauſe no No- | 
e of Trial by two Affidavits, one by the Tenant in For Wart of 

ion, the other by the Attorney, & Conceſſ. Notice of Trial. 
(ur. | 

L\rreſt of Judgment and for a new Trial, becauſe For exceſcve 

kecfiive Damages were given in an Action of Slan- Darages. 

rand Conſpiracy not proved. Per Cur. order d to 

by judgment on an Action for Words, That a Wo- 

kn has had a Baſtard, not aCtionable, unleſs ſpecial 


07- Wages be proved. 

A Motion to ſtay Judgment, becauſe no Notice of Judgment ffay-. 
tha rie, granted N Cauſa ſhewn to the contrary by 
uch a Day, —— Judgment ſtayed, becauſe the Plain- 


vent to Trial whilſt the Cauſe was under Arbt- 

kment, 

Motion to ſet aſide Judgment, becauſe no Copy Ser aſide, 
te Iſſue was delivered; ſo where a Copy of the 


Ne 43s delivered, but no Notice of a Trial.-—— 80 
ere the Plaintiff tried the Cauſe, though the De— 
it dent had demurred to the Declaration. ——- But in 


eſe and the like Caſes the Court uſually orders a 
| Reference 
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Common Pleas, Reference to the Prothonatory, and in the nen 


For Want of 
aue Not ice. 


What Notice is 


convenient. 


Fr Wait of 
aue Notice, to 
charge the Ve- 


ue. 


In an Action of 
Treſpaſs for 
mean Profits, 


For Want of 


Form. 


and in the Impreſſion before, it is ſaid, That & 


diſtant from London. | 


have pleaded Specially, as Fon Frank Texeriot} 


7 


Ok ſtaying and arreſting Judgment 


time all Things to be in Statw quo. 
Motion in Arreſt of Judgment, becauſe ty 1, 
fendant had but ten Days Notice before the T;y, 
the Aſſizes, and referred. Per Cur. But afteryy; 
that Morning the like Caſe being moved, Mr. ,, 
Prothonatory, ſaid, that eight Days Notice cy; 
was ſufficient Notice before any Trial at the Ahe 
and that fourteen Days Notice was to be given vj 
where the Action was laid in London, and the Dew. 
dant lives above forty Miles from London; othersi 
eight Days Notice exclufive ; and Mr, ali rs 
red himſelf to the printed Rules of the Court, viih 
were read by Mr. Cooke ; vide Compl. Attorn. %0; uf 
then the Court agreed unto it. Lord North ſaid, Th 
he had been al} along miſtaken ; for that he thy 
fourteen Days Notice before Trial at the Afi: 
have been the Practice of the Court. | 
And in the Compleat Attorney laſt publiſhed, 17 


Defendant dwelling within forty Miles of Lin 
Middleſex, eight Days Notice excluſive, upon ni 
or Inquiries, and fourteen Days exclulive of the b 
of Notice, if the Defendant live above forty t 


In Arreſt of Judgment, becauſe the Plaintif, hari 
changed the Venue by Rule in the 'Treafury, a 
not — Notice to the Defendant after theft 
nue ſo changed. Per Cur. To ſet aſide the ſudgne 
and Reſtitution awarded to the Defendant, 27 07 
1679. x 

To ſtay Judgment on an Aion of Treſpaß 
mean Profits, where the Trial of an Fjcctmen' x 
by Surprize, ſixty Years Poſſeſſion was had by il: 
for that in an Action of mean Profits, they n 


Cur. They could not help him, Mich. 1689. her 555 
fen. Stiles verſus Coomes. 
On Motion that there Was in Nas. conti 7 


197 T 


D. R. nunc; and ſo the Iſſue and the Roll, 4 
Record raiſed, and made contra pacem Doi. I. 
eundi nuper Regis Angl. Cc. that judgment Wi: 


ſet aſide. Ordered, That becauſe here wan 


2 


ot taping and arreſting Judgments, 271 
d ”p prout patet in the Roll, it ſhould be arreſted. Common Pleas, 


REN 


el verſus Palmer, Mich. 1689. Pollexfen. 

ro ſet aſide Judgment, becauſe an Appearance was F Want of 
or entred by the Defendant's Attorney, who had u Appearance, 
Warrant to appear, and the Party was not arreſted : 


3 eferred to be examined, Mich. 1690. But in Trinity 


K, 606. the Court would not help the Defendant in the 

ee Caſe, and of late always denies it. f | 
„an Action upon the Caſe, upon ſeveral Promiſes Execntors for 
\. 2515) an Adminiſtratrix, moved in Arre ſt of Judg- 8 of Form, 
= ans becauſe they did not ſhew that Adminiſtration Fi lac. 10. 


Wa committed to the Plaintiff; for if an Executor 
& Adminiſtrator be Plaintiff, they muſt ſer forth 
here and when, and by whom they had Adminiſtra— 
Jon granted; bur if they be Defendants, it need 
Wot be hewn how they had their Executorſhip. Stay 
Will Plaintiff move it. Tyndſal verſus Brockton & al”, 
Wh. 1689. | ED 

E Bccauſe the Defendant before the Trial did Defend ent 
pamper with one of the Jury, and afterwards treat- rr cat. the 
them, and allowed to be good Cauſe to arreſt “ Yen. 


167 0 i - a 
Judgment. Paſch. 2 W. & M. Pollexſen Lord Chief 
FW [mes | | | | 
\ _ Concluding in an Action of Aſſault contra pace 


D. Regis, where it ſhould per Stat. 1 W. E M, have 
paint Ra y. | ; . cluſiou. 
in Treipaſs for diſturbing of an High- way, and | 
Woth not ſer forth his Title, denied. For when the Ns Title needs 
Nieht is tried, it is no Matter whether Subſtance * Hes. 
pr no Subſtance; It is cured after Verdict by 

be aa of Feofails. Windford againſt Moolerton 

. : 


In an Action of Treſpaſs, and the Count ſays, quod 


a * or quare cum, and arreſted. Keeble 357. 2 Keeble Quod & quare 
„0. 2 Cro. 47, 57. 1 Cro. 429, 2 Sal. 636. 2 Ley. cum in tranſgr, 
: % 197. 


of 


© LS SEE 


EE 


Peen contra pacem Regni; Judgment arreſted. Ie a- x, wrong Con- 
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Common Pleas. 


A Of removing Cauſes into this Court, &. 


Poſt. 


Certiorari. 


In Ejcctment. 
&c. 


the Cauſe, but a Certiorari, which, for remoying 


_ certis de Cauſis Certiorari tam de quadam Bil. 0 


Auſes are removed hither out of Inferiour Coy 
either by a Pone, a Tolt, an Accedas ad Cu 
Refalo, or Recordari facias Loquelam, or a Writ of {lj 
Judgment. 'The Nature and Uſe of which you ny 
ſec in the Natura Brevium, Terms of the Law, Daa 
Greenwood, &Ec. 5 | 
But the moſt uſual Way of removing Cauſes hither 
is by Certiorari or Habeas Corpus, the Method where 
is before preſcribed in Banco Reg. as allo of (uiny 
Writs of Error, &c. which may be alto applied her, 
Yet I ſhall add a few Words touching each of thel, 


Note; Where the Body is not in Priſon by Sony 


ſition of Law, a Habeas Corpus is not propeg to remon 
Cauſe from London into this Court, is thus: 


FN Eorgius Secundus, &c, Majori Aldermapis & hi. 
London, (or as the Stile is) ſalutem. Voſene 


ginal. coram vobis ſeu aliquo veſtrum levat. fue 
firmat. verſus C. D. nuper de, &c. ad ſedt. 4. B. G 
placito (as the Caſe is) quam de quodam Attich 
ſuperinde fact. de 101. in manibus & Cuſtod. E. 
exiſten. Attach. & Defenſ. vobis Mandamus quod Bik 


Original. pred. & Attach. pred. adeo plene & inte 2) 
cum omnibus ea rangen. prout coram vobis ſeu aliquo 1 
veſtrum reſidet quibuſeunq; nominibus partes 118 
eiſdem cenſcantur coram Juſtic. noſtris apud Wenn ir 
in Octab. S. Hill. mittatis unacum hoe breve, ut ident: 
Juſtic. noſtri ulterius inde Fieri fac. prout de ut! 
fore viderint, Teſte, &c. | hie 


See hereafter the Form of a Certiorari for an Atta. 


Where a Writ of Error is brought after Verdid,"t 
that brings it finds Sureties to proſecute it, except i 
Ejectment, for there no other Bail is required than 
the Plaintiff's own Recognizance, becauſe thi 
Action is only to anſwer the Damages and ma 
Profits; and ſo in Banco Reg. \n 


Ok removing Caules, Cc. 273 
E And where Error is brought on a Judgment by Common Pleas. 
Confeſſion or Default in any Cale, no Bail; and the 
E Plaintiff in the Judgment muſt at the Return of the 
E Writ of Error get a Rule from the Clerk of the Er- 
© rors, for the Proſecutor to cauſe the Record to be 
tranſerib'd into Banc. Reg. within eight Days after 
Y Notice; which Rule being ſerved on him or his At- 
1 rorney, if the Record be not tranſcribed at the 
eight Days End, the Clerk of the Errors ſigns you a 
Ni Proſ. but gives no Coſts, and then you may take 
E Execution on your Judgment. But if the Record be 
E tranſcribed, then you employ one of the Court of 
© Banc. Reg. to look after it; and if the Judgment be 
E armed, you have Execution out of that Court, and 
E your Increaſe - Coſts . 
f Error be brought on a Judgment which requires 8777 a 
bail, and Bail be put into the Writ of Error, 7 the CDS: ga 
then Defendant who was Plaintiff in the Judgment 
brings Debt on the Judgment (as be well may) pend- 
Wine the Writ of Error; no Bail is required to the 
E Action of Debt, but only an Appearance: Nor is 
any Bail required in Error upon a Judgment by In- 
W cuiry, | | 
gt That a Writ of Error was brought in 
FE jeftment, in the caſual Ejector's Name without his 
BK nowledge upon a Judgment againſt him; and there- 
pon was ordered a Superſed. quia erronice, and that the 
Phintiff in Error ſhould ſhew Cauſe why he ſhould 
Wot pay Coſts, 
| Note; The caſual Ejector made Affidavit, that he Vide poſt of 
mew nothing of the Writ of Error. N Super ſedeas. 
V bere a Cauſe 1s removed by Habeas Corpus out of procceding- by 
n inferiour Court, at the Return of the Habeas Cor- Removal per 
1 the Plaintiff muſt give Rule for the Defendant to Hebeas Cor- 
Nit in Special Bail within four Days after Notice; pus. 
ch if the Defendant fails to do, having been | 
krred with the Rule, you may have a Procedendo af- Procedendo 
er Certificate from all the four Judges, that no Bail ide #1ack- 


"Vp 
= * 
== 

5 

* 

* 


i deen put in. If Bail be pur in, the Plaintiff ham 
ee Days ro except againkt ir, if he ſee Cauſe; 
1 


thin which Time he muſt have Notice of it, and 
F he make an Exception within the twenty Days 
£10, it ſtands abſolute, and the Plaintift muſt file 
ls Original, and declare within two Terms after _ 
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274 Ok removing Caules, Sc. 


A DJ Plaintiff _— againſt the Bail, he muſt have a Rule 
granted and ſigned by the Judge, who took the Bi 
to ſerve the Defendant's Attorney with, that unle; 
better Bail be put in by a Day, the Plaintiff fal 

have a Procedendo. | | 
Cauſes removed o remove Caufes before Judgment out of inferic 
out of the Courts not of Record, you have theſe three ri; 


ty or Hun- | 
— Court. made by the Curſitor; a Recordare, to remove a Plait 


Rerordare. 
Accedas. 


Pone. 


lazer, when the Plaintiff brings the Writ, (which 


out of the County Court; a Pone, to remove a Caue 
which 1s there by Fufticies ; and an Accedas, to remote 
a Plaint out of the Hundred Court; and each Vn. 
expreſſeth which Party tis that brings it, whether 
Plaintiff or Defendant, And Note, by Original Reg. 
ſter, Fol. 5. where the Original is directed to the 
Sheriff, but the Plea rc in another Court, th 
Removal is by a Pone directed to the Sheriff; but if 
the Original is directed to the Lord, or his Bailiff i 
is to be removed by Recordare, c. The Recordar: ut 
Accedas, in all Actions but Replevin, are to be fl! 
by the Prothonotary ; and in Replevin with the f. 


ſeldom but in Replevin) he muſt ſee if the Def. 
dant hath appeared; if not, he muſt ſue out a Pn 
from the Filazer, and with the Sheriff return Iu: 
Then you have a Diſtringas, and ſo Alias & Plus 
Diſtringas ad infinit till he does appear, and after 4 


pearnce you declare and proceed as in Cauſes at! 
Arreſt. If the Defendant brings the Writ in 
other Action but Replevin, he muſt be ſure to g. g 
it, and enter his Appearance with the Prothonotatf 
with all poſſible Speed, to prevent a Procedencb. , ; 
ter the Writ filed, and Appearance entred, you 2: WW * 
Rule with the Filazer for the Plaintiff to decat , 5 
and if he refuſes when the Rule is out, you ente: 
Non Prot. Non Prof. : 3 1 
In Replevin, if the Plaintiff (viz.. he whoſe Go WM 91 
were taken) brings the Writ, after filing it wi" "8 » 
Filazer, he takes our a Pore, as above, to force nn - 
Avowant to appear, and after Appearance decht u. 
then the other avows, Ec. proceeding till Ifive ct 1 
Demurrer ; but if the Avowant, (viz. he wh" , 0 
the Cattle) brings the Writ, in caſe after 1. be 


A 
nid 


with the Filazer, and the Rule to declare e 
: | win 


not of Record, you mult bring a Writ of Falſe Fudg- 


. Ok removing Cauſes, &c. 275 


with him be out, no Declaration comes in, the Avowant Common Pleas. 
has a Retorn. Habend. made by the Filazer; the Pro- Y 
ceedings whereof you will find in the Compleat Attorney. 


To remove after Judgment out of inferior Courts 7#4gments re- 
| { moved out of 
t he County or 

Hunared Court, 


ment, and when tis return'd, file it with the Protho- 
notary, and enter the ſame with the Errors aſſigned 
on a Roll; then deliver a Copy to the Attorney on 
the other Side, who will be ſure to appear thereto, in 
order to obtain the Fruits of the Judgment; then he 
that had the Judgment below (but is the Defendant 
in this Writ) mult get a Serjeant to move on the Re- 
cord, maintaining the Judgment againſt the Errors 
aligned, and pray ing aWrit de Executione Fudicii; which 
if granted and the Judgment affirmed, he recovers 
Coſts, Sc. See the Stat. 4 5 Anna, Set. 26. 

Fees paid upon Removal by Accedas out of an Hun- Charges of the 
dred Court are as follow, (viz.) To the Curſitor pro Removal is 
Accedas in Replevin 25. 6 d. in all other Actions 9 s. 2 d. At 1 J. 108. 
for the Sheriff's Warrant thercon to the Steward 25. 
paid the Steward for returning the Plaint 65. 8 d. four 
Suitors 15, apiece, to the Bailiff 2s. and to the 
Sheriff for returning the Writ 2 s. ard the like Fees 
on a Writ of falſe Judgment, and fo it ſeems on Pone's 
and Refalo's. 85 

A Habeas Corpus ad ſatisfaciend. (againſt a Man al- Habeas Corpus 
ready in the Fleet) delivered to the Warden of the to change a Pri- 
Fleet, is ſufficient to charge him in Execution. ner. 

Upon a Habeas Corpus out of the Common Pleas, if Habeas Corpus 
the Proceſs of the King's Bench be returned, the Com- in Banco Reg. 
mon Pleas cannot take Bail to the Action in the King's 
hench; but they muſt bring a Haheas Corpus out of the 
Pads Bench, and thereupon take Bail in the King's 
ench, | 


The Form of a Habeas Corpus cum Cauſa ad fac. & Hzb. Corp. ad 
recip. Obſerving the Direction, ſay, Precipimus vobis fac. & recip. 
quod habeatis coram Juſtig; noſtris apud Weſtm. (the 
Return on a Day certain) Cor B. in Priſon. noſtra 
ſub Cuſtod. veſtra detent. ut dicitur quocunque no- 
mine cenſeatur in eadem unacum die & cauſa cap- 
tons & detencon. ejuſdem ad fac. & rec. quod Curia 


roltra de ea conſ. in hac parte. Er habeatis ibi hoc 
breve T. &c, | 


* 


; : ES * and — , oC on 
n s _ 2 3 > 3 : : _ S eee 
- > N malls. 8 1 9 1 £ r v1 — \.. 0 * _— 0 8 * — -- _ 6 J "7 D - * 

by 6 ho Be 3 n "A — —— f WF RE 7 n E „ - Ne 3 
ES I 8 by wo 8 : * 2 — <2 — ff 1 * 5 * nn 1 K — „„ 
2 r 31 n D n — 
2 ud 3 - * 28 3 we" 5 ** N 5 Ee 0 1 ng — . — — —— — — 
- —_— GO » ph s 5 "x —x 2 2 — a — — IW 8 — 8 as 8 = 8 , 
* — oy * 1 4 "0 * 6 a 9 — - — — 5 — 1 ? iy 9 5 = a PR * £ tay Tis 4. a * * * 
** — e wy — os 7 — 717 ner . cadet — OIETS K - a 3 7 "43M 
— 259 ä 0 8 ah . Pa: 2 "4A : . a * — — 8 2 — on, © * - . Oh” 1 
— 8 x * e r S ws : — 
8 * = N * SY _ - 8 Pp... „ „ 0 by „„ Nn . 8 8 * 1 „ * 
* 4 = 2 "Le Ard Key n "2" m6 W— is — 7 r * Ar e we nr 5 408 4 l 
x a 2 N N ! ; - > 9 "OY by r gt * es, 
* 3 3 2 1 [4 * F Ho EZ be TCR . os, - 2 LORE LEST * 9 1 INS 
* 4 - », - n — bo „ N. > * * RET IT - NY "+ Ma Xx n * F 
* — a 4 1 2 - 7 2 * « 8 37-4. a * 4 —— eto ee yy hs 
/ r 5 te = > > 3 2,” 2 * 4 % 0 8 2 2 5 
4 5,4 4 KAY J 2 1 r 0 9 — N r rn 1 
. 1 * - +> +, P hi \ 


_ 
a= Sy =, Bn, 


SER 


T's 4 


276 
Common Pleas. 


WNW 


"TE? : EET _— 
TINT N 2 ee 
e — 83 e 
r e — er xz; "TIES 
RY 2 2 r e 


RR ee eee er An r 4 
Ea EIS ———— —— Es 


BD 


Marſhal's 
Court. 


: — = EE GREECE 
. ord 


— 
— 


SIT IS 
— 


„ 


Habeas Corpus 
onA Cep! in 
Debt. 


A Habeas Corpus to the Marſhal's Court 14. 


turnable immediately is thus 


FN Eorgius Secundus, &c. Judicibus Cur. Palatii 
(te noftri W. & eorum cuilt. Sal. Precipimus vobis 
quod Corpus A. B. in Priſona noſtra ſub Cuſtod. vra. 
ut dicitur detent. ſub quocunque nomine cenſeat. 
unacum die & Cauſa Capcon. & Detencon. ejuſdem 
habeatis coram R. E. Mil. Cap. Juſtic. noſtro (or co- 
ram A. D. uno Juſtic. nror', when returnable before an- 
other Fudge) de Banco apud Cameram ſuam ſcituat ., 
immediate poſt receptionem hujus Brevis ad faciend, 
& recipiend. quod idem Juſtic. nr. ad tune & ibidem 
de eo conf. in hac parte. Et habeatis ibi hoc breye 


e. | ; 


You leave this Writ at the Office of the Marſhal, 
Court in Fleetſtreet, and after they have returned i-, 
you carry it with the Defendant and Bail to the Judge 
Coram quo, or any other Judge, | 

Note; To remove the Action it muſt be above; 
and if no ſuch be entred, you muſt enter one, as be- 
fore is obſerved in Bano Reg. Pag. 

If the Defendant be minded to go to the Fleet, there 
needs no Bail; But if he be not actually in Priſon, 
you mult get the Officer to return a Cepi, or elſe get 
an Officer from the Aarſalſea to come over and take 
him into his Cuſtody, and make Certificate thereof, 
or elſe actually to carry him to Priſon. 


A Habeas Corpus on a Cepi return d in 
Debt is thus: 


Recipimus tibi quod habeas coram Juſtic. apuc 
Weſtm. ( ſuch a Day of the Return) Corpus A. 5. 


quem per Precept. noſtrum cepeſti, & penes te detines 
prout tuipſe Juſtic, noſtris apud Weſtm. (tali die) ul. 
pretcrit. mand. ad reſpond. E. D. de placito qd. red 
dat ei 60 l. quas ei debet & injuſte detinet ut dieitut. 
Et habeas ibi hoc breve T. &c, 


lj 


Ok removing Cauſes. 


Clm. ipſius E. apud D. fregit & al. enormia ei intulit 
ad grave dampnum ipſius E. & contra pacem noſtram 
ut dicitur. Et habeas, &c. and fo in others as the Ca- 
las J. a 9 
When Bail is taken of a Perſon in Cuſtody, he 
i; not to be diſcharged *till the Bail be aſſented to, or 
over-ruled in open Court; and when he is bailed on 
a Habeas Corpus, the Plaintiff muſt bring his new Ori- 
ginal within two Terms following, (that Term where- 
in it was taken to be accounted for one, unleſs it be 
taken the laſt Day,) and deelare againſt him as the 
Nature of the Action requires, obſerving the ſame 
Method of getting Judgment and Execution, by Nil 
Nicit, Confeſſion, Non ſum Inform. or Trial by Niſ 
brius, as in other Caſes. | 

If one be taken on a Banco Reg. Proceſs, and re- 
move himſelf to the Feet, if you would charge him 
with a Declaration in this Court, you muſt make out 
a Habeas Corpus Gardiano Priſone Noſtre de le Eleet ſive 
jus Locum tenen. ibidem, Returnable at a Day certain, 
ad reſpond. the Plaintiff de placito, & c. & ulterius ad fac. 
&2 Recip. quod Cur. noſtra de eo Conſ. in hac parte, and fo 
charge him in Court with your Declaration. Sed 
quere the Stat. 4 & 5 W. & M. 

And 'tis faid, If he was committed in Hillary Term 
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Common Pleas. 


If in Treſpaſs, ſay, De placito quare Vi & Armis, 


In Treſpaſs. 


Preceeding 

againſt Bail. 
Vide ante in 
Scire Facias. 


Habeas Corpus 
to the Wargen 
of the Fleet., 


or Vacation, you muſt bring your Habeas Corpus, and 


declare within fix Days in the next Trinity. If in Eaſter 


Term or Vacation, then within ſix Days in the next 


Mich. Tf in Trin. Term or Vacation, then before the 
end of Mich. following; and if in Mich. Vacation, then 
within fix Days in Eafter next; otherwiſe he may be 
aulcharged by Superſedeas of Courſe out of the Protho- 
notary's Office, where the Commitment was entred, 
o as he firſt enter his Appearance by Attorney with 
the Prothonotary (if to a Privileged Perſon) or with 
the Filizer(if upon other Proceſs,)and bring ina Cer- 
tfcate from the Warden, that no —— ha ve 
been had upon the Habeas Corpus in that Time. But 
the Plaintiff may declare upon the Appearance the 
next Term after 'tis entred, or Supeſedeas granted. 


| 5:4 quere the ſaid Ad of 4 & M. & A of delivering 
| Declarations to Priſoners. 


T 3 | 2 


Superſedeas; 
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Asuperſedeas o a Habeas Corpus, Quiz 
improvide emanavit, zs thus - 


Superſ. quia 
improvide. noſtrum preceptmus quod haberes 4. B. in Pri- 
ſona nottra ſub Cuſtod. tua exiſten. unacum Die & 
Cauſa Cape onis & Detenc'onis cjuidem A. coram 
Juſtic. noſtris apud W. in Octab. S. T. prox. futur. ad 


fac. & rec. qd. Cur. noſtra in ea parte Conſ. Quiz 


tamen Juſtic. noſtris predict. apud Weſtm. pred. ſatis 


conſtar qd. breve de Habeas Corpus improvide emana- 
vit. Ideo tibi precipimus quod prefat. A. occaſione 
premiſ. moleftan. ſen de brevi predict. coram juſtic. 
noſtris apud Weſtmin. retornand. aut de Brevi illo alt 
qualiter excquend. Superſedeas omnino. Teſte, &c, 
A Superſedeas for an Atterney. See after, pag. 


A Superſedeas quia erronice on 4 Capias 
7 zs thus. 


Suverſedens 
Que erronice. 


UM nwuper tibi per breve noſtrum precepimn; 
8 quod caperes, &c. unde convictus eſt. Quia 
tamen juſtic. noſtris pred. ſatis conſtat quod brere 
noſtrum de Cap. e Curia noſtra predict. minus rite & 
erronice emanavit, Ideo tibi precipimus quod de oy 
fat. A. capiend. ſeu in aliquo Moleſtand. occaſions 
premiſ. Superſedeas omnino, &c. Et fi ipſum A ea 
occaſione & non alia ceperis tune ipſum A. ad lar: 
gvum ire permittas. Teſte, &c. 


A Procedendo in the Marſhal's Court is this: 


Eorgius Secundus, &c. Judicibus Cur, Palati 

T noftri M. & eorum cuilt. Sal'. Cum nuper vob. 
per breve noſtrum precepimus quod haberetis coran 
another Judge, : | HS Mil. © ap. Juſtic. noſtro de Barco apud Cameram 
ſay, coram A. B. ſuam ſcituar. &c. immediate poſt reception. brev!s 
Mil. ano Juſtic. predict. Corpus A. B. in Priſona noſtra ſub Cuſtod. 
wor. de Banco, veſtra detent. ut dicitur unacum die &. cauſa capcon. 


Oe. & detenc on ejuſdem quocunque nomine idem 4 cen. 
| batur 


Proccaendo. 


If one before 


Eorgius Secundus, &c. Cum nuper tibi per brevo 


PIER. A” HEX wrxx — Tr HAST > 


Co 
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{tur ad fac. & rec. quod prefat, Cap. Juftic. noſtr. Common Pleas. 


eco Conſ. in hac parte tamen certis de Cauſis Juſti- Q 


ciariis noſtris de Banco predict. apud Weſtm. in hac 
parte ſpectal. moven. vobis & cuilt, vru. precipimus 
quod in quibuſcunque placitis & Querelis verſus 
"fm 4. B. in Cur. noſtra coram vobis mot. five 
denden. ſecund. Legem & conf. hujus partis Regni 
noſtri Britannie vocat. Angl. ac Cur. predict. proce- 
datis cum effetu aliquo brevi vobis nuper in 
contrarium inde direct. (in aliquo) non obſtante. 


Teſte, &c. 


4 Procedendo on a Habeas Corpus retarn- 
able in Court is thus. 


Eorgius Secundus, &c. Cum nuper vobis per breve pricedendo on 2 
noſtrum precepimus quod haberetis coram Juſtic. Habeas Corpus 
noltris apud Weſtm. (the Return) Corpus A. B. in Priſona returnable in 
noltra ſub Cuſtod. veſtra detent. ut dicebat quocunq; Court. 
nomine cenſeretur unacum die, &c. (ſupra) ejuſd. A. 
ad fac, & recip. quod 1idem Juſtieiarii noſtri de eo 
Conf. in hac parte, certis tamen de Cauſis Juſtic, no- 
ſtris apud Weſtm. in hae parte moven. vobis precipt- 
mus qd. in omnibus ſingulis placitis & Querelis in 
Cur, noſtra coram vobis verſus prefat. A. B. mot. five 
| cependen, procedat. cum effectu predict. brevi de Ha- 
bendo corpore predict. A. vobis nuper in contrar. inde 
= cirect' in aliquo non obſtan'. Teſte, &c. 


4 Judge at his Chamber may, upon Appearance Of Priſoner 
eiven, diſcharge one then a Priſoner in the Fleet, d:ſcharged. 
and formerly diſcharged by Act of Parliament, for 

| the Relief of poor Priſoners. Qzere, If the Priſoner 

may be diſcharged, if he be in Cuſtody, at the Suit 

of one whom he did not Summons before a Judge, 

E according to the ſaid Act. 

| One rendred himſelf in Diſcharge of his Bail after Surrender in 
| Judgment, and committed to the Warden of the Fleet. Diſcharge of 
The Plaintiff is to make his Election in Eight Days, Bail. 
Bbether he will have his Body or his Goods, Per 

Lord North, 1 679. 


If a Priſoner be diſcharged by the late Act of Par- A of Indemp. 


uisment, the Gaoler cannot detain him for his Cham- 7): 
2 7 4 ber- 
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Common Pleas. 


NY 


Pr. ſoner di ſ- 
charged per 
Act ſhall only 


ape Av. 


A Priſoner ap- 
ears in propria 
erſona. 


Bail and Bail- 
Bond. 


Surrender in 
Diſcharge of 
Bail. 


| ſhall not be diſcharged in this Court till he is prayel 
in Execution. N. B. The Plaintiff may have an Haben 
Corpus to the King's Bench, to bring him to the Bar of 


tiffs in the King's Bench on a Riot) with an Action for 
taking the Plaintiff's Goods, and denied, Mich. 1659: 


Poor Priſoner; 
Goadr, 


any Action whereof he was diſcharged, he ſhall ng: 


and therefore you need not move the Court. 


Court ſaid, the Plaintiff mi 


ſhall be ſtopped, and the Plaintiff ſhall go on duly on 


Ok diſcharging Priſoners, Kc. 


ber-Rent. Per Lord North, This Act was only intended 
for them that were in ſtrict Cuſtody, 29 May 1678, and 
had been ſo for Six Months before: And fee now the 
new Statute 11 Anne. 

If a Priſoner, diſcharged by the AQ, be arreſted or 


be forced to put in Bail; but may Summons the Plain. 
tiff before a judge at his Chamber, Wo will upon 
Sight of the Duplicate order an Appearance to be 
taken, and diſcharge the Priſoner our of Cuſtody, 


A Priſoner being brought by the Warden of the 
Fleet to the Bar by Habeas Corpus, and being as 
what Attorney ſhould appear fr him to 12 Nur 
againſt him, ſaid, He appear d in Perſon; and it wa 
Recorded: And per Cur. a Rule was made Nit plat: 
taverit in Eight Days Fudicium per Defalt, and the 


. 


ght then charge him vith 


Executions. 

When a Bail-Bond is ſued, if the Defendant puts 
in Bail above before Plea pleaded to the Bail Bond, 
then upon paying the Coſts, and diſcharging the 
Amerciaments, the Proceedings upon the Bail-Bond 


the principal Arreſt, 

If a Man renders himſelf in Diſcharge of his Bail, 
and Time being given to the Plaintiff to pray him in 
Execution; if the Priſoner, before he is prayed in 
Execution, removes himſelf to the King's Bench, be 


this Court, and there he may be prayed in Exe 
cution, ; 

Moved to charge Priſoners in the Fleet (committed 
by the Court, and ordered to be proſecuted per Plain- 


Pollexfen. | 

Shall ſeize the Houſhold goods of a Priſoner dil 
charged by the Ad of Parliament, or any Judgment: 
obtained before his Diſcharge, or given by the Pri 
ſoner according to the Ad, Micb. 7 VW. 3. 


Ok delivering Declarations, &c. 


| +4 Priſoner diſcharged per Act, Sc. ſhall not pay 
r Copy of the Pleadings, but ſhall be admitted in 
I ma pauferis to defend. ; 

bre the Act 2 Geo. 2. c. 22. For Relief of Debtors, 


R 
N 


R 
* "OE TY 
R e 


ich Reſpect to the Impriſonment of their Per- 
rs: How Priſoners may be diſcharged by Virtue of 
Wthar Act, ante pa. 14. 15, &c. which Act is explained 
J Stat. 3 Geo. 2. 6. 26. Vide ant. 32. | 

E Touching the Delivery of Declarations to Priſo- 
pers, ſee the Starute of 4& 5 W. M. c. 21. & ante 
1 , and the following Rules (made by the Court, 
Band Gon'd by all the Juſtices there) to be obſerved in 
r. Banc. (vi%) 


. That no Copy of a Declaration be delivered to a 
EPrioner in Cuſtody, till after the Proceſs whereon 
Eh: is taken ſhall be Rerurnable, 

E :, That no Rule be given for the Defendant in Cu- 
Eby to appear, and plead to any Declaration againſt 


Bef the Delivery of a Copy of ſuch Declaration, and 
Bet the Time when, and of the Perſon to whom it was 
Wclivered, and the Copy of the ſaid Afidavit to be 
produced to the Prothonotary before Judgment ſign- 
be, together with a Certificate from the proper Offi- 
er, that no Appearance is entred with him, 

& 3. If a Copy of a Declaration be delivered before 
N Paſch. or Craft. Anim. and Affidavit thereof made 
rd filed, and the Defendant does not enter his Ap- 
Pearance with the proper Officer within Ten Days at- 
Wer Erfter or Michaelmas Term reſpectively; Judg- 
Pet may be entred againſt him upon the Certificate, 
Paforeſaid, if Rules have been given; but if he doth 
Wot enter his Appearance before the End of Ten Days 
er the Term, he ſhall imparl unto the next Term, 
Wnlcis the Action be in London or Middleſex, and the 
Pefendant in Prifon within Forty Miles of London or 
We /iminfter; for then, though he doth appear before 
te Expiration of ſuch Ten Days, he ſhall plead Two 
Des before the Eſſoin- Day of the next Term, and in 
Pefault thereof, Rules having been given, Judgment 
ay be entred againſt him, as aforeſaid. 


, | Fourth 
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Shall not pay 
pro Nair”. 


Rules for deli- 
vering Deciara- 
tions ta Pri ſo- 
ers. 


im, till an Affidavit filed with the proper Secondary, 
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Common Pleas. 


Res. ante. 


Affidavit. 


Pri ſoner: 
Ejcape. 


ners are filed with the Secondary, and Copies of then 


Ok Declaring againſt Pꝛiſonerg, 8. 


Fourth and Fifth Rules are verbatim, as in Ban, 


6. If the Declaration be not entred, or left in nc 
Office before the End of the next Term, after tie 
Writ or Proceſs is returnable, and Affidavit made ant 
filed, as aforeſaid, before the End of Twenty Di; 
after ſuch Term (Eaſter Term excepted, and with 
Ten Days after Eaſter Term;) the Priſoner ſhall h 
diſcharged upon the Entring of his Appearance wit 
the proper Officer, by Writ of Superſedeas mad: hy 
him, according to the ancient Practice of this Cour: 


7. As before in Banco Reg. 


The Affidavit of Service may be thu: 


B. making Oath, That on or about the Secen! 

W Day of — laſt, he this Deponent did cl. 

ver a Copy of the Declaration hereunto annexed un- 

to the Defendant R. G. (or the Turnkey of ſichs 

Priſon, &#c.) He the ſaid R. G. being then a Priſore: 
in ſuch a Priſon, &c. 


FJurat. die Ann. 5 N. B. 
quarto Georgii Secundi Regis coram. 


The Afidavit being ſworn and affixed, you carryit 
to the Prothonotary, and pay 1 s. for an Entry, and 
then carry it to the Secondary who takes 1 5. $4.ivt 
a Rule, if in Debt, Detinue, Ec. But in Caſe, « 
cording to the Number of Narr's, or Length. 

And Note; All Afidavits ſworn before Commilic 


ſigned by him before they are read in Court: But al 
Aſfidatits ſworn in Town before a Judge, or in Court, 


may be read in Court before filing with the Seco N 


dary, 22 See the Act about the Priſoners eſcapig . 
I 


to be taken up by Warrant, and carried to the 2: "': 
County Gaol. | oo 
It 1 

lich 

0 

Th, " 

49 a6 \ 

P72 

8 


> 
4X 


1 283 


; Common Pleas. 


I Record of a Declaration againſt a Sheriff, SN 


ir an Eſcape upon that Act, follows - 
; Itoq; F. L. fic in Priſona de la Fleet Priſonar. Debt agar: ff 


I exiſten. ac ipſ. eodem B. hen. predict. cauſam the Sheriff or 
For. verſus eundem F. ipſe idem B. ſecundum form. n Ec ape. 


aum Statut. in hum oi. Ca ſu nuper edit. & pro- 
bocca ac infra predict. Termin. Sanct. Mich. ſili- * 
die Novemb. Ann. 3. ſupradict. athlavit & in- Arreſt. 5384 


Rrit in predict. Cur. D. R. de Communi Banco hic 

propr. Officiar, in ea parte Narr. ſuam in Acti- Af. Narr'. 
ke ſua pred. verſus pred. F. L. Per quam quidem 

rr. idem B. impl'itavit pred. F. de placito tranſ. 

Per Caſum pro non performat. diverſ. promiſſion. 

FE aflumpe'on. ipſius F. ad ſolvend. pred. denar. per 

um cidem B. fic debit. pro pred. Bonis Mereimon. 
Merchandiz. de eodem B. empt. habit. & recept. 

dampnum ipitus B. 40 l. Idemque B. poſtea ſeili- 

t ciſdem Die & Ann. deliberavit veram Copiam 

arr. ill. cuidam T. N. tune Janitar. Anglice Turnkey Delib al. 
Peter, pred. Priſone de le Fleet, videlicet apud L. Turnkey. 
$4. in Paroch. & Ward. pred. ſuper quam quidem | 
hu. in Actione pred. talit. proceſs. fuit in eadem 

pr. de B. hic qd, Idem B. poſtea ſcilicet eodem Ter- 


io Sanct. Mich. Anno 3 ſupradicto recuperavit & 
nuit in eadem Actione Judic. ejuſdem Cur. de 
(rr mmuni Banco hic per quod quidm. Judie. Conſ. 
ei per candem Cur, hie qd. idem B. recuperaret 


mpn. ſua verſus prefat. F, L. Occaſione non per- 


rmac'on, promiſſ. & Aſſump. pred. prout per Re- Judie 


en Nd. & Proceſſ. Judicii ill. in pred. Cur. de B. hie 
ll WF <<". plenius apparet. 
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Dictutgue F. L. poſt commiſſion. & anteqm. ipſe 


on- Nam. ſolution” five ſatisfacc'on. eidem B fac. ſcilicet 
g Die J. Anno. 3 ſupradict' e pred. priſ. de le Fleet & 
en re Cuſtod. tunc Guardian. Priſ. ill. fine licene. & 


bn. volunt. ipſius B. eſeapiavit & ad larg. quo vo- 
it & evaſit videlicet apud pred. Paroch. Sancti 
ich. in pred. Com. Midd. ipſo eodem B. de pred. 36 l. 
1 aliqua inde parcell. adtune vel adhuc minime ſa- 


— = — > 6 — _ Wen ot rae - 7 * nnn II nn 8 . 1 a $ WER * < os 1 
der : — ee IIs A . D on ” ate r rd er ca a: pts 
———— Nn ; (XP: SB. at a r ar 9 3 r n EA 
ISL IN da EA. IT; r 7 T ²˙ TX © $985.47 « S * ar at” Su" de ae £ 7 
e OR re FIN e ne: oh > e 4 as E 8 Le 2 a . — 7 
" . n _ * a . k Ln, © 4 N 
. a. e 
1 2 0 d — w— 
- ä Wan, Gn R 93A 


i cxiſten. Poſteaque ſeilicet 31 Die M. Anno ; 
** D. R. nunc quarto pred. F. L. fic eſcapiat. a . 8 
3 = ; 


— 


„ 
K 


1 
1 þ 
Ze: 


e 
1 * S wel 
cs Sg 


e 
ox 


— 


284 


E'cape War- 
rant. 


Execution 
Wariant. 


Recapt is. 


Re eſcape . 


Ok declaring againſt 1Pziſoners, gc 


common Pleas, ad larg. eund. fine licence. pred. virtu-. eujuſdan 


Warr. ſub manu & figill. pred. R. T. tune & achte 
un. Juſtic: dicti Domini Regis de C. B. apud Wet, 
exiſt. fact. per ipſum Debito modo fecundun fr, 


Statut. hujuſmodi Caſu nuper edit. & Proviſ. eien 


B. ad requiſic. ſuam ibidem conceſſ. & omnibus Vie 
Major. Ballivis Conſtabular. Capital. Pleg. Apęlte 
Headboroughs, & Decennar. Anglice Tythinomen, in d 
parte direct. juxta form. Statut. pred. per quendan- 
runc Conſtabular. infra pred. Comitat. B. e xiſten. ei 
quend, cui Warrant. ill. ibidem deliberat. fuiſſet en. 
quend. Debito modo ſect. & recapr. fuit, vr, a 
A. in pred. Comitat. B. predictoque J. L. fic rc 
Virtute Warr. ill. immediate ſcilicet eiſdem Diek 
Anno ulterius mene. Debito modo ſecund. formin k 
effectum Stat. pred. conduct. & commiſſ. fait Con. 
munt Gaole pred. Comitat. B. apud A. predict. m 
exiſten. ſub Cuſtod. dic H. 4. tune Vic. ejuſdem (4 


mitat. B. exiſten. ibidem remanſur, juxra formin 


Statut. pred. _—_— ipſe pred. J. L. fecerityle 
foluc'on. five ſatis facc'on. etdem B. vel quoulu 
Judic. in Action. pred. reddit. foret pro ipſo eoten 
F. L. ſuper quo predict. H. A. tune Vic. pred. Cont 
tat. B. pred. 31 Die M. Anno 4. ſupradidt. exifen, 
predict. F. L. in Cuſtod. ſuam adtune & ibiden e 
pit ae eundem F. in Cuſtod. ſua Virtute Wann: 
pred. ibidem habuit & detinuit Idemque H. 4. Wir 
rant. pred. in pred. Cur. Domini Reg. de C. B. ht 
Debito modo retornavit in omnibus execut. 1ntrand 
& afhland. de Record' ac idem Warr. in cademCut 
hic de Recordo intrat. & affilat. exiſt. prout per Re 
cord, inde in eadem Cur. hie reſiden. plenius ape 
ret dc'oque F. L. in Cuod. predict. H. A. in tom 
predict. detent. exiſten. idem H. poſtea ſeilicet 1 Di 
F. Anno 4. ſupradict. adtune Vic. Com. B. exit 
pred. J. L. e priſon, ill. ult. mene. & extra Cult 
ſuam ad largum quo voluit libere & voluntarie ef: 
dere & ire permiſit videlicer apud Paroch. vt 
Mart. in C in pred. Com. Midd, eodem B. de Den 
ſuo predict. vel de aliqua inde parcell. tune rel act 
minime ſolut. ſive ſatisfac. exiſten. predictuſque q. 
ſeipſm. ad loca eidem F. B. penit. ignot, elong A 
adhuc ſe abſeond. ita qd. predict. B. per null. ys 
proceſs. eund. }. recapers poſſit Et proinde provi. 
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J | ſolum Debitum ſuum 32 verum etiam tot. Common Pleas. 


nefcium & advantag. ſecte ſue predict. perdidit & CY /NJ 
bit ad dampn. ipſius B. 50 l. Et inde produc. 


fam, &c. | 
Forms of Narr's and Imparl's ia C. B. 
1 oley. Mich. Sexto Georgii Regis. 


b. . B. nuper de E. in Com. pred. Gen. A- Decl ation uſe 
„ lias dict. 4. B. de. E. in Com. D. 4 Band. 
dn, ſum. fuit ad reſpond. E F. Gen. (if at the Suit 


" the Sheriff, or late Sheriff, ſay, Ad reſpond. E. F. 
e. (7 nuper Vic. Com. pred. &c.) de placito qd. 
ei 60 l. quas ei debet & injuſte derinet, &c. 
oc idem E. per G. P. Att. ſuum dicit quod cum 
. (tali die & Ann.) apud C. per quoddam 


pt. ſuum obl. conceſſit ſe teneri eidem E. (and if 


l a Slerif add, adrunc Vic. Com. pred. exiſten. per 
een k. F. Ar. Vic. Com. D. pred.) in pred. 100 J. 
ae. eidem E cum inde requiſit. fuiſſet pred. ta- 
4 4, licet ſepius requiſit, &c. (to ſeam, &c.) Et 
Wc: bic in Cur. ſcript. obl. pred. quod debitum 


d. in forma pred. Teſtat. cujus Dar. eſt die & anno 


e Defendant be in Cuſtody in any County Gaol, no 
! ie is taken thereof in the Narration. 


De Common Pleas, when they deliver Narrations up- Li. lo, or Im- 


6 Bonds, uſually add the Li. lo. thus: After the Oyer of Parlauce. 
e, %, Quibus lect, & audit. idem A. (the Def.) 


Licence. inde interloquend. hic uſq; in * Cro. i. e. The Frs 
. Trin. Et habet, &c. Idem dies dat. eſt prefat. 227 9 the next 
hie, Kc. N Term, 


} | 

o Notice is taken of the Imparlance or Condition in 

% an Iſſue by Non eſt fact”, | | | 
{+ [7:p4r!7nce to the Declaration is only thus, (after ral Inpar- 


fence ven. &c. quando, &c.) Et pet. Licenc. inde LanKes. 


Frloquend. hic uſq; &c. as before. Aud ſometimes they 
e only thus: — Li. lo. uſq; Craft, Trin. per Fohnſon, 
tie Defendant's Attorney. 

Special Imparlance is thus : Et pred. A. per Special Impays 
Attorn. ſuum ven. Et ſalvis fibi omnibus advanta- langes. Vide 
am ad Bre. quam ad Narr. pred. pet. licene. &c. pot. 
ſbeſere.) Forms 
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Common Pleas. 


WE NFOJ 


By an Executor. 


Executor of an 


Executor. 


By an Aamini- 


firator. 


dentia divina, &c. tali die, &c. apud, &c. poſt Vol 


Fons of Narr. and Imparl. in C! 


Forms in C. B. in Declarations, by or avi 
Executors or Adminiſtrators, 


The Beginning of a Narr. by an Executor, viz, A. nu 
de & c. ſum. fuit ad reſpond. B. Exec. Teſti, P dest 


cito quod reddat ei 20 l. quas ei injuſte derte! 


unde, &c. The Concluſion is thus: Et inde produeit ig 
&c. Et profert hic in Cur. Literas Teſtamen 
pred. B. per quas ſatis liquet Cur. hic ipſum B 5 
Exec. Teſti. pred. & inde habere Admin. &c. 3, 
it be on Bond, then thus : Et profert hie in Cur, t; 
Script. pred. quod debit. pred. in forma pred. Te 
cujus dat. eſt die & anno ſupradict. &c. quam Let 
Teſtamentarias pred. C. per quas, &c. (ut ante 
The Beginning of a Narr. by an Executor of an Ext 
Ad reſpond. B. Executori Teſti, C. Gen, qui 
Executor Teſti. D. Ar. de placito, &c. The C 
thus: Et profert hic in Cur. idem B. tam Lit: 
Teſtament. pred. D. Ar. quam Literas Tefane 
pred. C. cum Teſto. prefat. D. eiſdem Literis an 
per quas ſatis liquet Cur. hic prefat. C. fuiſſe Er 
cut. prefat. D. ac ipſum B. fore Execut. Tel! jr 
fat. C. cum Teſto. prefat. D. annex. & inde habe 
Adm. &c. | 
The Beginning by an Adminiftrator. — Ad reſpond 
Adm. Bonor. & Carallor. que fuer. F. tempore nt 
ſue qui obiit Inteſtat. &c. de placito quod reica 
10 l. quas ei injuſte detinet, &c. The Concluſion, 
Pred. tamen A. licet ſepius requiſit. pred. 1001 f. 
fat. F. in vita ſua ſeu eidem R. poſt ipſius F. not 
cui quidem R. Adm. omnium bonor. & catallor. 
fuer. pred. F. tempore mortis ſue per —— M 


ipſius A. commiſſa fuit non reddidit. ſed, &. Ein fr 
fert hic in Cur. Literas Adm. pred. (Arch. ) que cu pa 
miſſion. Adm. in forma pred. Teſtantur quarun g 
eſt die & anno ſupradictis, &. If upon 4 En 1 
Er profert hic in Cur, tam Script. pred. qd. debt * 
pred. in forma pred, Teſtatur cujus dat. eſt ©? 10 
anno ſupradictis qm. Literas Adm. pred. Archie ee, 
pred. que Commiſſion, Adminiſtrationis in be 


pred. Teſtantur. 


2 | _— 


| £02ms ok Narr. and Imparl. in C. B. 


Ad reſpond. C. Adminiſtrator. bonor. & catal- 
Mor. que fuer. H. duran. minori etat. F. Executoris 
Freſti. ejuſdem. H. de placito quod reddat, &c. The 
elfen. Licet ſepius requiſit. &. pred 1001. 
Urrefat. H. in vita ſua ſeu eidem C. poſt Mort. ipſius 
I (cui Adm. &c.) duran. minori erat. pred. F. adhuc 
otra etat. 17 Annor. exiſten. per, &c. commiſſa fuir, 
[ec & prefat. &c. tam ſeriptum, &c. (If on Bond) 
uam Literas Teſtam. pred. H. per quas, & c. aceciam 
Literas Adm. &c. 2 

u the Beginning, ſay, A. nuper, &c. (Adminiſtr. 
donor. & catallor. B. qui obiit inteſtat. &c. nuper 
ict. B. de, &c.) ſum. fuit ad reſpond. &. 

. H. nuper de, &c. & B. ux. ejus Execut, Teſti. 
I. 7. (nuper dict. &c.) ſum. fuit ad reſpond. W. N. 
Kc. The Concluſion, Pred. tamen L. in vita ſua ſeu 
pred. B. poſt ipſ. L. Mortem dum ipſa ſola fuit nec 
pred, S &. B. poſt ſponſalia int. eos celebrar. licet 
lepius requiſit. pred. 20 l. eidem W. N. non reddider. 
nec eor. aliquis reddidit ſed ill. ei reddere pred. L. 
in rita ſua & pred. B. poſt ipſius L. Mort. dum ipfa 
ſola ſuit ac pred. S. & B. poſt ſponſalia int. eos ce- 
ebrat. contradixer. & pred. S. & B. adhuc reddere 
contradie. Unde dicit qa. detertorat. eft, &c. 

— Ad reſpond. B. C. Ar. & N. ux. ejus (nuper 
dict. &e.) de placito gd. reddat, &c. Et unde 11dem 
b. & N. per D. E. Attorn. ſuum dic. cum pred. F. G. 
(tali die & anno, as the Bond) conceſſit ſe cenert eidem 
N. dum ipſa ſola fuir, per nomen, &c. ſolvend. &c. as 
the Bond. The Concluſion, Pred. ta men, &c. eidem N. 
dum ipſa ſola fuit ſeu eidem B. & N. poſt ſponſalia 
int. eos celebrat. non reddidit ſed ill. eidem N. dum 
Pia ſola fuit ſeu eiſdem B. & N. poſt diſponſalia int. 
eos celebrat, hucuſque reddere contradixit & adhuc 
contradicit, &c. | 

B. C. nuper de, &c, filius & heres D. C. nuper dict. 
ſum”, &c. Et unde, &c. dicit quod eum pred. D. C. 
Pater pred. B. C. eujus heres ipſe B. C. eſt in vita ſua 
ſeilieet, Ne. The Concluſion, pred. tamen D C. in vita 


{ 


of 


ſius D. licet ſepius requiſit. pred. 1001. eidem F. G. 
von reddider. nec eorum alter reddidit ſed ill. ei red- 
dere pred. D. C. Pater in vita ſua & pred. B. C. fil. & 
deres poſt ipſius B. C. prius Mort. contradixer. 2 

pred. 
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By an Aim ui- 


ſtrator du arte 


minori ctate. 


HNaiuſt an 
Adminiſtrators 


Azainlt Huſ- 
bard ani Wiſe, 


jhe being Exe- 


c:trax before 
Marriage. 


By a Man and 
his Wife, upon 
a Bina ohe 
Hife, witie 
joe. 


Debt on Bond : 
againſt an Heir 
intra ctat. 


ſua ac pred. B. filius & heres ipſius D. poſt Mort. ip- 
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wered in Court. to the Secondaries of this Court, in order to hin 


288 | __ Df Ejeckments. 
Common Pleas. pred. B. filius, & heres adhuc reddere contradicit 


nde pred. id. F. dicit quod deteriorat. eſt, &, 
4 | 
Of Ejed ments. 


N Ejectment being uſually brought to try a Ti, 

to Lands, the Plaintiff therein makes ſo: 

Friend of his Defendant, and then gives Notice tt 

Tenant in Poſſeſſion to defend his Title, &:, a; þ, 
fore in Banco Reg. and vide the Declarations poft, 


Com. Banco. A Rule of Court touching Declarations in Fil. 
ment, Hill. 2 Georgii Secundi Regis 


Declarations ꝛ0 Hereas Complaint hath been made unto thi 
r to be W Court of unwarrantable Practices, in Regt 
_ wn . to Declarations in Ejectment brought and declared 
Rules to plead ; for Remedy thereof, it is orden 
by this Court, that from and after the Firſt Dy 
of February, in this preſent Term, no Declaration i 
Ejectment ſhall be taken in or received by any of th 
Secondaries of this Court, unleſs ſuch Declaritin 
or Declarations be ſign'd by ſome Serjeant at Lay, 
and deliver'd by himſelf ro one of the Seconcant 
in open Court. And it is further ordered, That tht 
Secondaries ſhall, in the Morning next after the End 
every Term, and at all other Times when require 
produce and ſhew to any Perſon or Perſons, ue 
ſhall demand the ſame, their alphabetical Paper d 
Ejectments moved or delivered into Court it cad 
Term, in Manner as aforeſaid. 
N. Eyre, 
R. Price, 
Alex. Dent 
J. Forteſ us d 


Affidavit. And if there be Oecaſion to make an Afidn!0 
the Service of the Declaration, to ground a Rule it 

Jugdment by Default, it may be either a 

Bottom of the Narr, or otherwiſe on ſtamp'd 19 

by it felf. See in Banco Reg and after a Motion), 

B Ci 


2 r 2. 5 PT 
Ok Ejectments; 28g 
zal on the Secondary to draw up the Rule againſt Common Pleas. 
the caſual Ejector, for which he now takes 6 5. viz. Vas” 
| nfidayit 25 Rule 25. King's Duty 25. and then 
carry the Rule to the Prothonotary to Sign, for 
E which he takes 2 5. | 
| And Note; The Secondary upon the Motion keeps 
| the Affidavit and Narr. ſo that you ought to have an- 
other filled up by you, or you muſt fill up one by that 
in the Secondary's Cuſtody. And Mich. 1690. order- 
ed by Cir. that the Narr. ſhall be filed or fixed to 
© the Affidavit, or elſe not good Service. Dn 
E If the Tenant appear, and is willing to enter into 4 Rule to confeſs, 
Rule by Conſent, to confeſs Leaſe, Entry, and Leaſe, entry, 
© Onfter, tis drawn up after this Manner, viz. &c. 


Foley. Hil. Sexto Georgii Regis, Davis verſ. Francis 


Devon. . FVRcdinat' eſt per Cur ex aſſen. J. S. Att' 

| Quer & H. T. Att' A. B. bY clamat T_T Role 
litulu' in Queſtione ꝗd' idm' 4. B. Admit” Def Quod- ſtamp d. 

que idem 4. indilate comparebit per Attorn' ſuum 

pred. qui recipiet Narracon'” ac placitabit adinde gene- 

ral' Exit' hoc Term. Et ad Triaconem' ſuperinde 

habend' idem A. comparehit in prop' Perſon” tua, aut Vid? poſtea 

rer ejus Conſilium yr! YN & cogn' Dimiſſion In- 9 Rules ef 


rcon & actual expulſion” de tant' Tentor' in Narr . 
ra Cver' ſpec* quant' exiſt* in poſſeſſ. dicti Def. vel ejus 
tn renen aut aliquat* perſonar'“ claman' per vel ſubter 
(0 eh Titulo vel quod in defect' inde intretur Judi- 


wm verſ” Def R. F. caſual' ejectof ſed. parcatur 
proſecuc' yerſus eum quouſque Defalr* in aliquo pre- 
Emiſſor” fir, Et ex conſilii conſenſu ulterius ordinat' 
ſt 7 ſi ratione hujuſmodi Defalt' Quer* devenꝰ not: 
pro!” ſupet Triacon dict. A. null' capiet inde advan- 
hnęium ſed ſolvet eidem Quer Cuſtag' per Prothono- 
ir proinde Taxand' & ulterius ordinat* eſt ꝗd' di- 
piſſor Quer' fit onerabil' cum ſolucone* Cuſtag' pre- 


r 0 per Cur' hie aliquo modo Locand' vel adju- 
cand. | 

11! 088 F. S. pro Quer. 

*2 | Per' Cur > 

Sh | | R. S. pro Def. 
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Common Plens, 


Delivery of De- 
clarations, o 
0m. 


Neu to be de- 
Evers. 


Ok Ejetments. 


The Attornies having thus written their Name 2. 
the Bottom of the Rule, you enter an Appearance yg. 
on it with the Filizer of the County, for which be 
has I s. and if Two Defendants, 1 s. 4 d. Then ya 
carry it to the Prothonotary to pay for the Li þ, 
and he takes 2 s. then to the Secondary, who take; 
1s, 6 d. beſides the Duty, and keeps your Rule by 
Conſent, and fills up two others as the former, or: 
of which you afrerwards affix to the Copy of the Iſſue, 
and deliver it to the Defendant's Attorney, who uf. 
ally has it gratis, becauſe he does not put you to the 
Trouble of a Motion; and you may alſo give hin 
Notice of Trial, if you think fir. | 

Declarations in Ejectment muſt be delivered tothe 
Tenant in Poſſeſſion, or to his Wife; for Delivery to 
a Servant or an Apprentice is not good, except the 
Tenant doth afterwards acknowledge the Receipt 
thereof; and of ſuch Acknowledgment there mult be 
particular Mention in the Affidavit, as alſo that the 
Delivery was on the Premiſſes, and (if on the Pan 
himſelf) that he is, or acknowledged himſelf to be, 
Tenant in Poſſeſſion. And Mich. 1698. A Rule vs 
made, That no Delivery ſhould be good, but to tis 
Tenant in Poſſeſſion, or his Wife. 

But in Mich. 1697. A Declaration was left with tie 
Tenant's Apprentice, and held good; but in the Aff. 
davit of ſuch Service, the Chriſtian and Sirname dt 
ſuch Apprentice muſt be inſerted ; and the like of aj 
of his Servants, or Sons, or Daughters, for tie 
Uncertainty, ſeeing he may have more than one A- 
prentice, Son or Daughter; but he can or ought ! 
have but one Wife, and therefore it may be good 
to her without her Chriſtian Name. | 

A Motion to ſuperſede Execution in Ejectnett 
becauſe it ſeem'd to be by Covin with the Tenant' 
Maid, who kept the Declaration deliver'd to her 
the Plaintiff's Attorney, and never told her Make! 
of it till after the Execution made on the Premiſes 
Ordered, That the Leſſor of the Plaintiff ſhould 
examined in Court, and alſo the Maid there, ® 
Oath. 13 Nov. 1679. 

If the Declaration be delivered on the Firſt or . 
cond Day of Eaſter or Michaelmas Term, the mm 

| 98 nll 
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E muſt either plead, or the Plaintiff ſhall have Judg- Common Pleas. 
ment the ſame Term. | 
If the Tenant in Poſſeſſion give a Warrant of At- Wren to appear 
| corney to appear, he cannot afterwards take Advan- 9 plead. 
© rage of the not delivering a Declaration. An Indorſ- 
ment was to appear the next Trinity Term generally. 
per. Cur. This includes all the Term, and in London 
and Midaleſex it is to be, at the Beginning of this preſent 
Trinity Term, &c. | 
© The Courſe of the Court is to make the Tenant in 
E Poſſeſſion plead, or elſe to give Judgment the ſame 
© Term againſt the caſual EjeQor, (if in Michaelmas 
or Eafter Term, by reaſon of the Length of them,) 
© altho" the Declaration be deliver'd after the Eſſoin- 

Day; ſo within the Firſt or Second Week thereof, 
Sand in the Indorſment you muſt ſay, the Beginning of 

ibis preſent Eaſter Term. | 
= ACopy of an Iflue in Ejectment was ſigned and de- No Time of De 
lirered to the Defendant's Attorney, but the Time of m/e in 7he Copy 
te Demiſe was left out, and no Habend. in the Decla- Ye Iſue. 
ration. It was referr'd to the Prothonotary to examine; | 
but 'cyas ſaid, the Rule to confeſs Leaſe, Entry, and 


: oſter, would help it, See 2 Cro. Adam's Caſe, and 
Widerfin So. Demiſiſſet Tenementa 29 die Septemb. Habend. 2 

29 pred. and no Day laid of the Plaintiff's En- 

. rance; referr'd to be examined. | 
If the Plaintiff who has the very Title is caſt at the re 
irt Trial, if he brings it about again, his beſt Way 

de Ws to lay the Demiſe to the Plaintiff to bear Date be- 

re the Demiſe in the former Action, (if he had then 

10 


ny Title) and declare, That the Defendant the ſame 
Pay intravit & ejecit, for by this Means, if he recover, 
e may bring an Action afterwards for the Meſne 


ent, rofts, and recover from the Day of the Demiſe, 
nt Whereby he will reimburſe himſelf of what Meſne 
þ. rofits were recovered againſt him on the former 
altet | 


rial, and hath no other Way for it but this. 
| The Defendant moved to put off Trial till Eaftes 
Term, becauſe his Witneſſes being old, could not 
a. Granted, upon giving Security for the Meſne 
rohts, | 

The Plaintiff moved to enlarge the Term of the 
pemiſe, Cur. We cannot force the Defendant unleſs 
E Vil! conſent. But made a Rule to ſhew Cauſe. : 
| U 2 | . 
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Commen Pleas. 


Inflru:ons for 
4 Mortgage. 


Ok Efeaments. 


A Trial was to be at Bar this Term, but befor 
Iſſue joined the Plaintiff died: Moved, they might 
make a new Plaintiff, Cur. That cannot be by Rule 
of Court, for by the Plaintiff's Death, the Aion is 
abated; but adviſed the Defendant to agree to i, 
Mich. 1690. | 

Moved to amend Cornelius writ in the Roll, and 
the Record, inſtead of Fohn, but denied by Polerſn, 
Hi. 1690. | | | 

A Motion to plead ancient Demeſne, Granted, and 
let the Party in Poſſeſſion be made Defendant, and 
the Plaintiff deliver a new Declaration, and the De- 
fendant plead within Two Days after. 

And Note, When you move for Leave to plead an 
cient Demeſne, you muſt have an Affidavit that the 
Lands are fo. | . 

Leaſe, Entry and Ouſter confeſſed by the Land. 
lord, and he admitted Defendant, and Judgment cor- 
feſſed; moved, That Execution might not go again 
the Tenants, who had no Declaration deliyeret 
them: Day given to ſhew Cauſe, and thereupon i: 
was made abſolute. H/. 1689. 

Note; The Court will never compel a Man to enter 
Into a Rule for more Lands, or Tenements in the 
Declaration mentioned, than are in his Poſſeſſion, 


Let the Mortgagor confeſs Judgment in Ejetinent 
of all the Lands, Ge in the Mortgage, (which Jud: 
ment may be defeazanced on "ns 4 2 of the C 
venants in the Decd of Mortgage, by ſuch Words 
are uſed in Conditions of Bonds, &c. for Performance 
of Covenants) and then upon the Breach of Cort: 
nants, you may take out Execution againſt the Land 

— And the Judgment will be good againſt all Leate 

made after the judgment; and alſo, againſt all Te. 
nants at Will. — But as to Leaſes before Judgment, 
you cannot ſuc out Execution; for 'tis thought ſuc 

Leſices may have Audita querela's, or at leaſt an Aion 
of Treſpaſs for entring on their Poſſeſſion; yet fuel 
Judgment will have this Force againſt them. Tit 
Chancery, on ſetting forth ſuch Judgments by Bill, vi 
enforce ſuch prior Leſſees to attorn Tenants 10 the 
Mortgagecs. 


1 
a 0 


Of Trials and Coſts. 


E E the Rules in Banco Reg. touching Proceed- 

ings at the Aſſizes. | 

And Note the Stat. 3 Geo. 2. c. 25. For better 
Regulation of Juries. Ante 28, 29. 

Where the Plaintiff hath given Notice of Trial, 
and does not procced nor countermand the Notice 
before the Aſſizes, the Defendant on his, or his At- 
torney's Affidavit of his Attendance, may the next 
Term of Courſe have a Rule without Motion for his 
Coſts of Attendance, which Rule muſt be obſerved 
by the Plaintiff 's Attorney after the Maſter or Pro- 
thonotary hath therein ſet down a Day for him to at- 
tend, at which Day, if he refuſe or negle& to at- 
tend, and ſhew no good Cauſe why he did not at- 
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Common Pleas. 


STARE, 


Notice of Trial, 


tend, the Maſter taxes you 26 s. 8 d. at the Foot of 


the Rule, which you are to revoyer by ſerving the 
Plaintiff! perſonally with a Copy of the Rule, and 
Taxation, and demanding the Money ; which if he 
refuſes to pay, upon Affidavit thereof, and Motion, 
the Court grants an Attachment, 


And Note; If the Defendant deputes any one to re- 


ceive the Money, he muſt make him a Letter of At- 
torney for that Purpoſe ; and the Party muſt in his 
Affidavit ſwear, he gave the Plaintiff Notice that he 
had ſuch a Letter of Attorney. 


Note; Coſts againſt the Plaintiff for attending at the 


Trial, if he does not countermand his Notice in 
convenient Time, i. e. a Day at leaſt before the Aſ- 
izes begin, are to be taxed of Courſe by the Protho- 
notary without moving the Court ; but the Defen- 
dant's Attorney and the Defendant himſelf muſt make 
Afdavit of no Countermand, or that it was not in 
Time, and in ſuch Caſe the Time of the Countermand 
mult be expreſs'd in the Affidavit. | 

but after the Defendant has pleaded, and the Hine 
„well joined, the Plaintiff muſt go on to Trial, 
{though the Defendant will not accept the Notice, 


U 3 


or 
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Ok Trials and Colts. 


Common Pleas. or declare that he will not attend, ) and will hate: 


Verdict. 


Trial deferr' d. 


Juror With- 
drawn. 


Trial at Bar. 


In Ejectment, 
&c. 


Miion for new 
Trial, 


AI 


Nor can the Plaintiff wave his Trial 
and execute a Writ of Inquiry, for that is to be only 


where a Judgment is by Conſent of the Defendant, or 


elſe for Want of Pleading. | 
If the Defendant is not willing to try the Cauſe the 
Firſt Day of the Aſſizes, upon a Petition to the Judge 
and Affidavit of the Reaſon, He will ſtay it al ano- 
ther Day the ſame Aſſizes. | 
If a Juror be withdrawn, the Defendant canny 


carry it down by Proviſo, becauſe the Cauſe ſtays by 


Conſent, for no Juror can be withdrawn without Con. 
ſent of both Sides. | | 

If you move for a Trial at Bar, you mult take 4f- 
fidavit of the Value of the Land, or Thing in Que 


ſton. 


Notice of Poſſeſſion in Eje&ment is Notice of the 
Title, though held by Incumbrance, and the Pur- 
chaſer muſt take Notice of it at his Peril, and alſo of 
the Title by which 1t 1s held. . 

Moved, That the Leſſor of the Plaintiff was dead, 
and he being but Tenant for Life, and ſo found by th: 
Special Verdict, the Plaintiff can have no Execution 
by the Hab. fat. poſſ. But per Cur. bring your Writ of 
Error, if you think fit; we will take no Notice of thi 
Suggeſtion. | 

Upon Suggeſtion of Agreement, a new Trial 


granted upon bringing the Money into Court within 


12 Days, and to pay full Coſts, or elſe the Plainwf 
to take his Judgment. | : 

The Copy of the Iſſue was mended, and afterward, 
upon Tender refuſed by the Defendant's Attorney, 
becauſe the Plaintiff's Attorney did not ſh-w him the 
Rule of Court for amending, nor tender him thc 
Coſts by the Rule directed. Ordered, The Poſtea '0 


ſtay till examined. 


Note ; As to the Poſtea's upon Record after Verdifs 


your Record is return'd by the Clerk of the Peſts !, 


and from thence carry it to the Prothonotary to ta- 
Coſts, who gives the Poſtea to the Clerk of the Judg 
ments, and he takes care of Continuing the ſame 0" 
the Rolls, : 


T1 
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in a Hue and Cry, where (after a Recital of the Common Pleas. 
AG of Parliament) rhe Count was left out in the Im- A 
arlance, though inſerted in the Iſſue. Ordered to 
ne“ Cauſe why the Defendant ſhould not have a 
new Trial, | 

A Motion for new Trial, and Attachment againſt 
a Jury-Man for demanding Money of the Plaintiff, 
which the Plaintiff refuſing, he ſaid, It had been bet- 
ter for him he had; and Verdict againſt Evidence given 
againſt rhe Plaintiff. Per Cur. Day given to ſhew 
E Cauſe why a new 'Trial and Attachment ſhould not 
be granted, as prayed. Vide Title Verdict. | 
| For new Trial, becauſe exceſſive Damages given 
in Aſſault and Battery. Ordered to ſhew Cauſe why 
on bringing in the Money, and paying full Cofts, ir 
kon!d not be granted. 
| Where you move for a new Trial, on the Juries 
finding againſt the Judge's Direction, you muſt pro- 
duce the Judge's Certificate of their ſo finding, in 
Court. | 
Aud Note; per Lord North, If upon the Trial the 
judge hath no Matter of Fact to direct, but gives his 
coun Opinion, then the Party grieved may have a 
bill of Exceptions; but if the Judge direct con- 
trary to the Matter of Fact, then you may demur to 
the Evidence. 
Debt againſt an Heir, and riens per diſcent pleaded 
at Trial, a Seizin of the Father of Parcel of the 
Land is proved; and yet upon Affidavit that he never 
vas poſſeſſed, but another, a new Trial ordered. 
= Ramſdep againſt Bart. Mich. 1690. 


| Note; No new Trial ſhall be granted without Coſts 
being paid of the firſt Trial. | 
If Iſſue be joined above twelve Months, you muſt 
| give a whole Term's Notice of Trial, and that be- 
| fore the Term begins, or not good. Per Treby, 
| Trinity 1692, 

In Treſpaſs, full Coſts were given where it was 7; T 
| lad, Per ambuland. & arbores ſuccidit cepit & aſportavit; paſs. 
| and Verdict found generally. The Court bid the Pro- 

tonotary inquire the Practice of Banc. Reg. and re- 

| portec they always gave full Coſts where an Aſporta- 

n WH © 5 lads Bur if the Declaration had been, and the 
| U 42 Jury 
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Commen Pleas. jury found, Quod Maremium & Lignum inde provenien 


— 


Ok Trials and Coſts, 


ceper. & aſportaver. all agreed there muſt have been, 
full Coſts. And the Rule is, That if an Aſportary, 


be ſo laid and found generally, On uon cul. pleaded, 


the Plaintiff ſhall have his full Coſts. 

Alſo, If in Treſpaſs the Title comes in Queſtion, ſo 
that it muſt be given in Evidence, the Plaintiff ſhall 
have full Coſts ; but here the Defendant pleads a Way, 
The Plaintiff replies Extra viam ; to which the De. 
fendant rejons, Non cul. this is barely, Not guilt, 
and thereforc by Stas. 22, 23 Car. 2, cap. 9. no more 
Coſts than Damages. Quer. Bro. 56. An Action brought 


on this Starute for ſuing out a Ca. Sa. for 71, 


| 9 — and 


attery. 


On Bond, 


Trover. 


FL $310n;. 


Coſts are allowed in Treſpaſs, where the Con, 
Straw or Soil is taken and carried away, or where 
removed out of an inferiour Court. Per Treby, Tri 
1692. | | 

Where the Plaintiff had ſued three Defendants, and 
only two were found guilty ; Moved, that he might 
have Coſts againſt theſe two, but denied. Paſch. . N. 
A. 1690. | ed 


Note; In Debt on Bond, after the Arreſt the Defen- 


dant filed a Bill in Chancery, and gets an Injundtion, 


which was afterwards diſſolved; and the Plaintif 
moved, that the Coſts in Chancery might be allow 
here. Granted per Cur. 

Where a Rule of Aſſize was made in Trover, That 
no Coſts ſhall be allowed to either, and they tar 


Coſts and got Judgment: Ordered, That Judgment be 
ſtayed till Cauſe ſhe wn on rhe other Side. Per Poles, 


Mich. 1689. | 


Of Rules of Court. 


N all Real Actions, after your common Rule ts 


I plcad is out, before you can have Judgment, yo! 


mutt move for a peremptory Rule. Alſo, in Rea 
Actions you cannot ſign Judgment without à Special 
Rule of Court. 1 

If a Rule be made nnleſs Cauſe be ſhewn ſuch a Day, 
and it be ſhewn accordingly, the Rule is diſcharge 
2f Courſe: And it is ſaid, That if a Rule be N. 


a wa, 


eh ono rd ES. EK a AE os 
r ER © | a 


Pt Rules of Court. 


make the Rule abſolute, you muſt get 

© the Secondary to certifie on the Rule, that no Cauſe 
is ſhewn, and upon that Rule move to make it ab- 
© ſolute. 7 
© Ordered per Cur. That all Prothonotaries take No- 
© tice, That upon a Reference by Rule of Court toany 
of the Prothonotaries, if after two Summons, and Af- 
E £dayit made thereof, the Party ſummoned will not 
appear, they ſhould proceed ex parte. Mich. 1679. 
A Motion, to make a Rule made at the Aſſizes a 
E Rule of Court: Granted. 
© If the Defendant deny he gave the Plaintiff any 
E Releaſe: Per Cur. The Defendant muſt purge him- 
ſelf by Affidavit. . 
lf you ſwear Notice, your Affidavits muſt name 
the Parties, to whom it was given. 
© Where the Defendant goes out of Court ſine die, 
by reaſon of ſome Diſabilicy of the Plaintiff, When 
E ſich Diſability is removed, the Plaintiff muſt ſuc out 
a Reſummons againſt the Defendant to bring him in- 
to Court again. | | 
= When you move againſt a Rule granted on an At- 

© fidavit, you muſt have a Copy of ſuch Affidavit made 
and ſigned by the Secondary, with whom it is filed, 
or elſe the Court will not hear the Motion. 
= Upon a Nonſuit in either of the Courts at Veſtmin 
| fr, Oath being made of the Coſts taxed and demand- 
| cd, the Court will not let the Plaintiff proceed in a 
| new Action for the ſame Cauſe, till he hath paid th- 
E Defendant Coſts of the Nonſuit. | 
| Rules to plead cannot be given before the Decla- 
ration is delivered, or an Appearance for the Defen- 
| Gant actually entred. | 
| If a Rule be not drawn up within four Days after 
is pronounced, it is diſcharged of Courſe. 


Of Originals, Outlawries, and Exigents. 


V OUR new Original to warrant Judgment comes 
| in ſoon enough, ſo it be returned any Time be- 
| fore Judgment ſigned ; and it is beſt to have it of 
bat tame Term, if your. Imparlance be not entre 
| | : 


© you would 


n — 
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5 -auſa, and no Cauſe is ſhewn upon that Rule, and Common Pleas. 
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New Origins. 
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298 Okt Oꝛiginals, Outlawzies, Exigents: 


Common Pleas. 


How returnable. 


The Curſitor will make your Original return; 
the firſt, or any other Return of the Term beſon 
that wherein you beſpeak it, ſo you bring your No 
to him on or before the ſeventh Day of ſuch ſug 
quent Term, For Inſtance, if you bring your Note 
on or before the 29th of October, he will make it fe. 


turnable, Craſt. Trin. or any other Return of thy 


Term, but he cannot go further than the preceding 
Term, without Warrant from the Maſter of the Rl, 
(which is often had upon Petition to him, and af 
davit of miſlaying your Inſtructions, or that yy 
could not get the Specialty to perfect the Alia {i 


or other reaſonable Excuſe) for which Warrant yy 


Note; When the Defendant's Appearance is by Com. 
pulſion, and Proceſs of Law, there mult be an Orig. 


na! ſued by the Plaintiff; but where a Judgment an 


n. A ien. 


a Releaſe of Errors is given by the Defendant, ther: 
needs no Original to warrant the Judgment, Andb 
is the Practice of B. R. 

If the Defendant pleads the Statute of Limitation, 
and you have within fix Years ſued him to an Out 
lawry in a Clauſum fregit, or have taken out a Clauſur 
fregit or Capias againſt him, ſuch Proceedings will do 
you no good againſt the Plea, for a Clauſum fregit is10 


 Origival] ro your Action, but your Original ought to 


be Special; ſuch as agrees with your Declaration, 
therefore, befides your Proceſs to Outlawry, at ſuch 
'Time as you begin the ſame, tis beſt likewiſe to fle 
a new Original. Sed wide 2 Ven. 258. and 1 Lut. 269. 

F you intend to ſue any Perſon to the Outlaw) 
{who is not eaſily taken, and hath not ſufficient E. 
tare in the County, whereby to be ſummoned, & 


you way in Treſpaſs, Treſpaſs and Aſſault, Account, | 


Caſe, Covenant, Debt, Detinue and Replevin, yo! 
cannot ſue by Aceciams, but muſt make out a Prevt 
or Pone, ante, as before is directed; And this mut 
De carried to the Curſitor of the County, where jo 
tay your Action for an Original. 


And Note, That the Outlawry, unleſs laid in Lo 
aon, as molt are, will ſcarce be perfected under thres 
Terms, becanſe there muſt be fifteen Days or more 


verween the Zeſte and Return of cach Writ of * 
OT == 


* * f 6 4 a \ , * 
R " 9 * n Py ad N * 3 JR == n R 
— 8 2 r * 4 WS A ol nem TT "CT EE RO ao RS 
NO ENT YT CR te den ed a R r . ͤ ͤ ⁰¹¹wmüm ͤ ͤ ⁰ 2 
2 1 > N * er AE? oY DOI AEI BL 9 CE NE IT RIP Za ENS Py TOE TO FRE 
yy © 2 ty =» bs - 


© of Oꝛiginals, Outlawꝛies, Exigents. 299 


Alas & Pluries, and the Return of the firſt Writ is Common Pleas. 
the Tefe of the ſecond, and ſo in order; alſo there \ 
muſt be five County Days between the Teſte and Re- 


mu 
E turn of the Exigent. 
Limes in the Year, becauſe their Huſtings are oftner 
than the County Days; and this is the Reaſon that 
E moſt lay their Actions in London, in ſuing to the Out- 
Elavry. Alſo in a Vacation you may take the Be- 
nefit of the precedent Term for your Original, as is 
above directed. | | | 
E Having gotten your Original, you may return it of 


F. Doe. 
R. Roe . 


* 
þf 


© Courſe thus: 


Inſranominat. A. nibil habet in Balliva noſtra per 
quod ſum. poteft, (or if Caſe or Treſpais ) 
Attach. poteſt. 


| Then you carry it to the Filazer of the County, 
E who thereupon will make you out a Capias, Alias & 
Pluie, all together, if your Original will bear it, 
vhich you muſt pay him for, and then get them ſeal- 
ed; after which yu may return your Cafias, Alias ©? 
© Pluries, of Courſe ſeverally thus: 


Infranominat. A. (the Defendant ) non eſt in- 
vent. in Balliva noſtra. 


Reſponſe 
T. A. Mil. 
N. H. Mil. 


Vice 


Having thus returned all your Writs, you may ei- 
cher carry the Capias & Alias to the Filazer, or keep 
them by you; but you muſt next make out a Warrant 
| bf Attorney for the Pluries, upon a Bit of Parchment, 
er this Manner for the Plaintiff 
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Common Pleas. 


Of Oziginals, Outlawzleg, Exigents, 


Hill. quarto Geor. ſecundi Regis, 
London ff. C. D. po. lo. ſuo T. S. Atm, f. 


um verſ. A. B. nuper de, &c. Gy, 
de placito Tranſgr. (or Debt, G. 


- Then carry this Warrant of Attorney to the Cle 


ef the Warrants to file it, and then he will ſtamp yay 


Pluries. After which, carry your Pluries to the Ei. 


genter of the County where laid, who thereupon il 


make you out an Exigent and Proclamation, which 
you muſt get ſcaled; and if in London, you muſt > 
the Exigent to one of the Compters, and leave it ther 
to he perfected, and ſend down your Proclamatiny 
the Sheriff of the County, of which the Defendin 
is named, to be executed. N | 

The Proclamation being returned, you muſt fei 
with the C#ſtos Brev. and having got your Exigent u. 
turn'd, you may carry it to the Clerk of the Out 
lawries, and he will make you out a Capias ullun. 
upon it, either General or Special; the one is agank 
the Body only, the other is againſt the Body, Goo 
and Lands, upon which you proceed to Execution 
Sce in B. R. ante. ; 


Note; After a Special Cabias utlagat. for which ynu 


pay with the Seal z s. 7 d. and for a Warrant there! 


Of ſuper fedirg 
and rewerſing 
Outla writes. 


5 5, and the Sheriffs for taking an Inquiſition of th 
Goods, Lands and Chatrels 17 15. the Inquiſition 
to be returu'd into the Exchequer. 

The Defendant, if he think fir, may appear beſet 
he is return'd Outlaw'd, without Bail, be the De 


never ſo great, by ſuperſeding the Exigent, and pa. 
ing the Plaintiff's Coſts; and after he is return 


Outlaw'd, and the Exigent filed, in caſe the Proceed 
ings were by Clauſum fregit, as the uſual Courſes, it 
may reverſe the Outlawry without Bail, paying he 


Detendant's Coſts, and his own Charges of the kt 


verſal, which are about 40s. more; However, al 
Things conſidered, if a Defendant can be arreſts 
rhe hetter Way ſeems to be by Arreſt. 


More 
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Moved by Levinz, That the Outlawry might be re- Conmen Pleas. 
© verſed at the Plaintiff s Charge, the Defendant being N 
© every Day in the Plaintiff's Company, they being gelion of Caje 
doch Captains, but denied, and ordered an Action of — pa. | 
ide Caſe to be brought againſt the Plaintiff in the n. 
© Oulavry if he thought fit. Vet it is ſaid, That 
© where the Defendant is well known, and lives near 
© the Plaintiff, and is ſufficient, and may be arreſted, if 
the Plaintiff outlaw him, he ſhall be ordered on Mo- 
tion to reverſe it at his own Charge. | | 
lf you Outlaw one that you know is a Priſoner in Ces. 
| the Fleet, you ſhall have no Coſts, and muſt reverſe 
the Outlawry at your own Charge, becauſe, as the 
practice now is, you ſhould bring him to the Bar 
by Habeas Corpus ad Reſpondend. and charge him there 
by Prothonotary, For before a Habeas Corpus ad Re- 
© ſondend, was given by the Statute, if a Priſoner in 
E the Feet would not appear, you could not forco him, 
and then your _—_ Way was to outlaw him. 
» WE If the Plaintiff ſues in an Inferior Court, and after 
| outlaws the Defendant for the ſame Cauſe of Action, 
and the Defendant is thereon taken, he ſhall not pay 


0 cCoſts of the Inferiour Court. | | 
00 If the Defendant appear on the Exigent, he muſt {Þcararce, 


pay all ſuch Cofts as the Prothonotaries ſhall tax. 

Where more than one are outlawed in one Writ, 
if an Attorney reverſe it not as to all, but only as 
© to one, he ſhall be forced to appear but for one ; 


as pet if two Executors be outlawed, and one only ap- Co-e:ecuurers- | 
e bear, you declare againſt both, and ſhall have Judg- 
went againſt both, bur Coſts ſhall be only againſt 


bim that appeared. | 

4 eme Covert taken upon an Uelagat. ſhall be diſ- Feme Corr; 

ber charged upon bringing a Superſedeas, and entring an 

appearance only; yet on Motion to diſcharge a Fem- 

cen in Execution upon an Utlegat. after Fudgment 

del Per Cur, * your ſelf as you can, we will not dil- 

x charge her till the Money is paid. But note; She 

„ vas outlawed before Coverture. | 
If a Feme Covert be in Cuſtody upon an Outlawry fore Jung- 

19 beſore Judgment, and the Husband will appear for ew. 

eder, the ſhall be diſcharged. 


Where 
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302 Ok Daiginals, Dutlawiies, Exigents, 
Common Pleas, Where one is outlawed before Judgment, (if it he 
by Special Proceſs) he muſt upon his Appearance 
2 put in Bail to the Value of the Debt and Damage: 
if leſs than and not for his Appearance to the Action only, | 
10/1. | If Attornies would obſerve this and ſue Special 
Writs, it would prove a great Advantage to their 
Clients. Per Lord North. | 
Outlawry after If you have Judgment againſt one that lurks i 
Judgment. ſeveral Counties, in regard you cannot have Exeru- 
| tion againſt him in more Counties than one at a Tine, 
the beſt Way is to ſne him to Outlawry after Ju. 
ment, for then you may take out as many nn 
of Capias Utlagat againſt him as you pleaſe, and thi 
for ſmall Charge: Beſides, it faves you the Char 
of reviving the Judgment by Sire Facias, after th 
Year ; for you have an Exigent immediately after the 
Return of the Ca. Sa. without an Alias, Pluries, ot 
Proclamation. And that is by ſuing out a Ca. &. 
for the Debt and Coſts, and a Non inventus returnel 
by the Sheriff, then an. Exigent to be made by th: 
Exigenter of the County where the Action was laid, 
to be returned by the Sheriff. Then you may ſue 
out a Capias Utlagat. into as many ſeveral Countics as 
you will, either in England or in Wales, General or 
Special ; and if he be taken, he cannot be diſcharged 
without Satisfaction to the Plaintiff, or Pardon d 
the Qutlawry, or reverſing the ſame by ſufficient Er. 
ror found. | | 


Forms of Wager of Law. 


Lando &c. & 6icit qd, ipſe non debet prekit. 
A. pred. 5 l. nec aliqm. denar. inde in forms 
qui Fred. A. ſuperius verſus eum narravit. Et boc 
parat. eſt Defendere contra ipſum & ſectam ſuam 
prout Cur. D. R. hie Conf. Ideo Conf. qd. pred. C. 
vad. ci inde Legem ſuam de duod. manu Pleg. de 

lege ſunt J. Dex. & R. Fen, Et ven. cum Lege {vi 
(in Odtab. Purif. ) & dictum eſt prefat. Attorn. pred 
C. qd. tune habeat in Cur. eundem C. Ma gru. ſuum 
in propria perſona ſua ad perficiend. inde Lege 
uam pred. ft, &c. Ad quem diem hic in Cur. ver, 
tam pd. 4. per Attorn, ſuum pd. quam pred. 5 8 


Ley eager, and 
perfected at a 
137, 


Toms of Mager of Law. 303 


erſona ſua & ſuper hoc idem C. perfecit Le- Common Pleas. 


N ropr. - 
. Wet! 4 pred. de duod. manu prout eam ſuperius . 


ad. Ideo conſ. eſt quod pred. A. nichil capiar per 
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; breve ſuum pred. ſed fir in Miſerie. inde pro falſo 
| clamore ſuo. | | | | = 
. 1 Note; The Defendant is to bring his Compurgators, but 5 8 
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Whey may be Teſs than 11, and are ſworn de Crædulitate. 


. z Vent. 171. Vide ante in B. R. Alſo, when the Defen- 


ant bath bis Hand on the Book, before be is ſworn, the 


. Plaintiff is to be called, and may be nonſuited, and ſo 
6 T ing a new Action. Ibid. 


Ik he wages and perfects his Law at the fame Time, 

the Entry 1s thus, viz. | 12 
Et hoc parat. eſt Defendere prout Cur. D. R. hic LI gager, and 
Conſ. & pet. ſe ad Legem ſuam inſtant. faciend. ad- ee in- 
mit & admittitur & ſuper hoc predict. C. inſtant. ter. 

hie in Cur, perfecit inde Legem ſuam pred. de duo- 

Wcecima manu prout eam ſuperius, &c. (ut ante) If 
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fl in the Law, thus; viz. 
i WE 4d quem diem hic ven. pred. A. B. per R. S. At- Ley gager E.. 
0 orn. ſuum & pred. C. fecit ſe Eſſoinat. de malo ye- ſνẽỹνẽ Faller 


piend. verſus prefat. A. B. de placito & habuit inde of Ley. 


ciem ſuum hie uſque ad hunc diem ſeilicet ( naming 


Ir 
4 WW: Day) Et modo ad hunc diem ven. pred. A. per 
norn. ſuum pred. Et op. ſe quarto die verſus pre- 
„. C. de placito quod eſſet hic ad hunc diem ad 


perficiend. Legem ſuam pred. prout eam ſuperius 
rad. & ipſe A. ſolempnit. exact. non ven. ſed Defalt. 
Wecit. Ideo conf. eſt quod pred. 4. B. recuperet ver- 
Jus C. D. debitum ſuum pred. & Dampna ſua occa- 
ſone detenc'on debiti ill. ad 13s. 8 d. eidem A. B. 
* ſuo per Cur. hic adjudicat. Et pred. C. in 
lla. &c. 


J T * . ” * | 0 > + 
Note; An Eſſoin is a Craving of a longer Time to anſwer, Ebi. 


m Ove 
(lies in all real Actions, as alſo for the Defendant in 
« ee. 
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304 Fong of lager of Lat 


Common Pleas. | 
Nu. Ne Entry of a Non. Prof. after Appearance hy 


+ Defendant for Want of a Deelaration, vis 


G. B. qui tulit breve D. R. nunc verſus (,1, | 
A „ vuper de, &c. de placito Tranſgr. ſuper 0. 
ſum non eſt proſecut. breve ſuym pred. Ideo ipſe & 
Pleg. ſui de prof. fint in Mia. Quer. nomina Pleg &, 
& quod pred. C. eat inde ſine die Conf. eſt etiam quy 
predict. Defend. recuperet verſus prefat. Quer. Dampy 
ſua occaſione premiſſ. ad 40 s. eidem Defend. peril 
cretionem Juſtic. hie ad requiſicon. ſuam pro Miſyk 
Cuſtag. ſuis in ea parte ſuſtent. juxta form' Stat, &i. 
per Cur. hic adjudicat. &c. | 
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pon this drawn upon Paper, Co ſts are ſigned by the be 
#bonotary, as in other Fudgments. | 
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A Commitment to the Fleet after Judgm 


TFT pred. Defend. in Miſericordia, &e. Poſtea (ci 
licet (tali Die & Anno) ven. hie in Cur. pred, 
Defend. in propria perſon. ſua, & ſuper hoc idem he 
fend. committitur priſone dict. D. R. de le Fit oct 
ſtione premiſſ. ibidem morat. quouſque, &c. 


A nother in Diſcharge of the Bail 


Oſtea ſeilicet (tali die) tune prox. ſequen, it! 
hic in Cur: predict. (Defend.) in propria perſor 
ſua, & tam pro indempnirat. ſua propr. quam Mamu. 
capator. ſuor. predict. quod ipſe per Cur. hie comm 
titur Priſone D. R. de le Feet N ee predict 
ibidem morat. quouſque, &. Et quod iidem Ma 8 
captores ſui de Manucaptione ſua predict. exonerei vo 
cur, &c. ſuper quo idem M. preſens hic in Cur, ade WL: 
ticon. pred. Quer. committitur priſone pred. in Et WWF | 
cutione pro debito & dampnis predict. in forma pre ole 
dict. reenperat. ibidem morat. quouſque, &c. Et Mi 
nucapator. predict. videlicet 4. B. & C. D. de Man Ie. 
ceaco'ne & recognicon. ſuis predict. in hac parte ſuc i 
ver Cur, hie plene exonerant; &c: F E 
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Ok Sheriffs Returns, &c. 


Of Sheriffs Returns, &c. 


HE Sheriff cannot diſcharge a Priſoner upon 
|# Proceſs out of C. B. by putting in Bail before a 
judge of B. R. Neither can the Judges of C. B. take 
Bail to a Proceſs out of the King's Bench: Per tot. Cur. 
E It was moved, that an Appearance might be taken 
on a Sheriff's Bond, given by the Defendant's Bail to 
E indempnifie the Sheriff, the Debt being paid, and a 
E Diſcharge got from the Plaintift to the Sheriff; yer 
& the Bailitts arreſted the Defendant's Security and car- 
Fried them to a Gaol, notwithſtanding he tendered 
them good Security for Fees, which they pretended to. 
E Cyr. Let the Plaintiff ſhew Cauſe why an Appearance 
E hould not be entred, and an Attachment againſt the 
© Plaintiff. More againſt Haynes. 
( Captain was arreſted, and afterwards diſcharged. 
E Moved, That the Sheriff might not return his Writ, 
and denied per Cur. Mich. 1689. | 
E The Sheritfs return a Cepi Corpus, and had not the 
Dody at the Day: You muſt firſt file the Cepi, and 
Þ then proceed to amerce him, which Amercements 
= mult be in the Hlaxer's Office. Paſch. 7 W. & M. 
Luer. If the Sheriff having return'd a Cepi Corpus, 
whether he may at any Time after take up his Pri- 
ſoner for his own Indempnity, Per tot. Cur. 
The Sheriff upon a Heri fac. may return Quod nulla 
© perſona venit ad monſtrand. mihi bona, and 1t is a good 
Return, and he ſhall not be fore'd ra execute a ſecond 
Heri fac. till ſome body go with him to ſhew him 
E which are the Defendant's Goods; but he cannot re- 
turn Nulla hona. | 
Moved to alter the Sheriff's Return, for that he 
bad returned on a Scire Fac. all the Tenants, and 
Evould have had it returned only againſt J. the ſole 
ELandlord. Denied ter Cur. Hill. 1690. | 
pon a Writ of Reſtitution, if the Sheriff hath 
Told the Goods, he muſt reſtore the Money. — The 
Piatute of 29 Eliz. c. 4. does not give the Sheriff 
ese to detain his Fees out of the Money levied, 
are may take them beforchand. 
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306 Ot Proceedings againſt Attoznies, &. 


Common Pleas, Moved for an Attachment againſt the Sheriff an; 
Under-Sherift, for denying to make Warrant upon 
A:tachmen an Execution delivered them, to be directed to hs 


Ne the Coroners ; granted ro be iſſued without further N. 
86 $M tion. 
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Super ſedeas 072 Note; Where the Sheriff hath a Bail-Bond, Upon 
Eat Beud. Affidavit of the Agreement of the Parties, a Specil 
Superſedeas has been granted to diſcharge the hal 
from the Sheriff. Quer. the Form of it; and ſee te 
late Act, $....., touching aſſigning Bail- Bonds. 
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| Of Proceedings by or againſt Attornies, &, 
1 See the Act ſor Have before ſhewn you the Method of Proceet. 
3 regulating ait- ings for or againſt Clerks and Attornies of B.. 
iT me 1 „ Which may ſerve mutat. mutand. for this Cour, 
1 1 1 The uſual Courſe, where an Attorney or Clerk 
q 1 Attorney Court is Plaintiff, is to ſue an Attachment of Pin. 
1 Plainti . lebe, which for an Attorney of the Common Pleas rin 
6 thus: 

| EL Attac hint. EO R. ſe ius Sc. Falutem. Attach. A. B. & C.] 
0 4 (&c.) ita quod habeas eos coram Fu ſtic. naſtris au 
1Þ N | Me fen.. (ſuch a certain Day) prox. poſt ( ſuch a Retur 
| ad reſpondend. R. S. Gen. un. Attorn. Cur. noſtre de Bit 


juxta Libertat. Privileg. ejuſdem Cur. pro humo i Atim 
ac al. Mini ſtris de ede Banio de tempore quo ron eri 
Memoria uſitat. EN apirehat. in eadem de placito Tran 
(if for Fees this is enough) Et habeas ibi hec irc” 
Teſte, &c. | ui 


If ir be for one of the chief Prothonotaries Clerk 

fay, 4d reſpond. R. S. un. Clericor, Georg. Cook Mi 

Cajitalis Prothonotarii Cur. noſire de Banco j. xta Libeni 

E Privileg. ejuſd. Cur, pro humo'; Clericis & al. Min /i 

Oc. (ut ante.) | | . 

If for a Clerk of the Prothonotaries, it may be, 

Clericer. Richard Foley (or Johannis Barret) A. .. 

Prot honotarꝭi Cur. ncfire de Banco juxta, c. (ut arte.) 

D-claraticr for A Declaration by an Attorney of C. B. 1s thus 1 

£1 ation. ding the Term and the Prothonotary's Name“ 
Top: | 

: Lond 


3 


Of Proceedings against Attoznies, &. 30) 


London ſſ. B. nuper de, &c. Attachiat. fuit pes Common Heat. 
| @ breve D. R. de Privileg. e Cur. hic emma. . \/ > 
nan. ad reſtond. J. S. Gen. un. Attorn. Cur. D. R. de Com. . 
Banco hic ¶ juxta Libert. & Priv. de pred. Banco a temp. 
uo non extat Memoria uſitat. & approbat. in eadem] de 
= placito Tranſgr. ſuper Caſum, &c. Et unde idem J. in pro- 
p; ria perſona ſua queritur 2 cum, & c. to inde produce. 
ſedam, &c. To which P edges muſt be added thus: 


nnn 


"* FE. 9 
2 88 * OS ro N . 


* 


* 9 


FFobannes Doe. 
Pleg. de Proſ. 8 5 
Richardus Roe. 


Ic for a Prothonotary's Clerk, then ſay, Ad reſpond. For a Priths- 
F. Gen. un. Clericor. Johannis Cook Av. capital. Protho- 10tary's Cler k; 


WE 2:tari (or Richard Foley un. Prethonotarii) Domini Re- 
"= ' . py . 

in. ede Banco hic [ juxta Libertat. c. to eadem, were 

i WE firuck out by the Prothonotary] de placito Tranſer. c. 

2 


e. ſra 


A Certiorari for an Attorney of this 
Court is thus: 


BY | 

r FOR. ſc dus &c. Majori Aldermannis & Vic. Lond. 2 CO 
my Salutem. Pr. vob. quod cmnes & ſingulas Cauſas Que- 7 Altorney 
un ff © demand. verſus A. B. un. Attorn. de Communi Banco 


v £07172 vohis wel aliquo ve ſtrum levat. incobat. & enden. 
my CL diebus levac'onis earundem haheatis coram Faſtic. 
e apud Weſtm. die Fovis prox. futur. ut iidem Fuſtic. 
J roſtri wiſts Cauſes illis facere valeant inde pred. A. B. plenar. 
Hilti, complend. j uxta libertat. & Privileg pro humo's At- 


Ce. tem pere quo non extat memoria hactenus uſitat. & 
; 1821-647. Et babeatis, &c. i 


If an Attorney ſue here for Fees, ©. and lay his Venue aof £5 
Aion in Middleſex, the Court will not alter the Venue, % altered. 
tbough the Cauſe he was employed in was in another 


Libertif 


Ain f 


be, YE Dy. For an Attorney may chuſe whether he will 
u. ne or be ſued out of the County of Middleſes, becauſe 
itt) WE's Attendance is always ſuppoſed to be there. Tin. 


E Will @ M. 

Vor can the Statute of Limitations be pleaded to Statute of Ls. 
Attorney s Bill, yet it 1s ſaid it may to a Solicitor's. Aton. 
os Mod. Miles againſt Gurthorp. Trin. 1692, fer Treby. | 

; Ef oy An 


hus, 1 
Fame 
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Common Plens, 


Bail. 


Attorney De- 
fend aut. 


Astuchmut 
a. ainſt au Al- 
%,. 


Narr. 28 
Hose, 0) 


'T:r5 f.a1a fe 
NMaemoranmum 
ot to ve the 
If Day of th; 
Zern: 


Of Pꝛoceedings againſt Attoznies, &c. 


And by the Cuſtom of this Court, Special Bail is tg 
be given to an Attachment, at the Suit of an Atty. 
ney, though the Debt be but 405. | 

But Note; If he delivers a Declaration before pal 
put in, he thereby waives Special Bail, and it ſhall 
pot be put in afterwards. 5 | 

If an Attorney be Defendant, he ought not to git 
in any Bail, (being always ſuppoſed preſent in 
Court) and if he gives in Bail, he thereby waiyeshi; 
Privilege. | 


And Note; In B. R. the Caſe was this: One Bye 
ing an Attorney of that Court was arreſted, and 
thereupon put in Bail. But afterwards moved, thit 
(in regard he was an Attorney of the Court) his Bu. 
might be diſcharged. But the Court denied it, (iy: 
ing, He ought to have pleaded his Privilege. Where 
upon the Plaintiff declared againſt him, not in Cy: 
dia Mar', &%. (as he ought to have done, being up 
his Bail) but in propria perſona. And per Cnr. The 
Plaintitt has thereby waived his Bail, and ordered il 
Proceedings to ſtay on the Bail-Bond, and the Bei- 

Picce to be taken off the File, and delivered to tit 
Defendant. Hodges againſt Browning, Paſch. 10 If. 
Hanco Rep. | 


An Attachment againſt an Attorney of 
thus: £ 


EOR. ſe dus. Sec. Attach. A. B. un. Attorn. Car ni 

| de Banco ita auod eum habeas coram Faſtic, x11. ; 
api Meß m. (tali die) ad reſpond. nobis de & ſuber In? 
et ex parte noſtra adtunc objicientur. Et habeas, Cc. : 


A Narr' upon a Bill filed in C. B. againſt an A. 

© ; V © . T 7, 3 +. 
ney is thus: (ſetting the Prothonotary's Name muß #or 
the Term and Year at Top.) 


MET quod (tali die) iſto eodem Term. een Ir 
in Cur. A. B. per C. D. Attorn. ſuum & eri ti. wh 
Tuftic. D. N. hie quordam Billam ſuam verſus E. S 0p 0 
un. Attorn, Cur. D. R. de Banco preſen. hic in Cur. WY 
ria terfona ſun cus quidem. Bille Tenor ſequitur in M6 

= | ces 


of 


1 Eivilege. Quer. Whether a 


of Proceedings againſt Attomies, &c, 


gerba, viz. Fuſtic. D. R. de Banco ſcilicet A. B. per C. D. Common b 
Attorn. ſuum queritur de E. S. un. Att. Cur. D. R. de Bano NJ 


alas dict. Th S. c. preſen. Hic in Cur. in propr. perſon, ſua 
de eo quod, Oc. (as in other Narrs. in Debt) Et Damp. 
habet ad valen. 20 l. Et inde petit Remedium, &c. 


Note ; The Bill begins at Fuftic. D. R. &c. Which 
muſt be engroſſed in Parchment (writing over it the 
Prothonotary's Name and the Term) and then file it 
in the Office, and the Want of filing ſuch Bill is not 


3 helped by the Statute of Feofails, but is Erroneous. 


After a Bill is ſo filed againſt an Attorney, he is to 


4 be called in Court, and thereupon a Rule mult be g1- 
ven to plead; and if he does not appearupon the ſaid 
E Rule, he will be fore-judged. If you arreſt him be- 


fore he is fore-judged, he may dilcharge himſelf by 


© Suerſedeas. 


vet Note; The Plaintiff ſued out a Capias againſt 


an Attorney who kept an Alchouſe, before he fore- 
© judged him. And per Cur. He muſt take his Election 
either to leave off his Trade, or be put out of the 
Noll; and the Prothonotaries ſaid this is the conſtant 
E Praftice, | | 


if an Attorney would ſave an Arreſt upon Proceſs 


any of the Courts at Weſtminſter by his Privilege, 
bee muk deliver the Writ of Privilege to the Sheriff, 
E i'd allow it with him; (the Fee is 25. 4d.) Other- 
nie, if the Attorney be arreſted, and the ſaid Writ 
ot allowed, the Sheriff cannot diſcharge him upon 
E's Writ of Privilege, but he muſt then diſcharge 
imſelt by pleading his Privilege, which mult be done 
© /« ſede ſigii: But if the Proceſs be out of an Inferior 
I _ ſuch Writ is a Diſcharge without Allowance, 
IF ul pra. 


On a Motion againſt the Secondary of the Compter, 


tor not diſcharging an Attorney upon a Writ of Pri- 
wege without Bail, ruled by the Lord North, That if 
Attorney be ſued by Proceſs of an inferior Court, a 
ric of Privilege ſhall be allowed, and he thereupon 
4 diſcharged: But if it be by Proceſs out of a Superiour 
Court, ke muſt bring his Superſedeas, becauſe the Su- 
Feriour Court is of equal Nature with the Writ of 
Superſedeas may be 1 Superſedeat, 
A y ; 
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310 Of Pꝛoceedings agaiult Attomies, ge. 


Common Plexs. by Motion in the Treaſury in Term-time, and hoy 
T it may be had in the Vacation. 


ies Firm. The Form of a Superſedeas for an Attorney of 
this Court impleaded in B. R. viz. 


Dy FOR. f dus Sc. Fuſtic. noſtris ad placita corn 
4 nobis tenend. Aſſign. oftenſ. eſt nob. ex parte A. B. un.y. 
torn. Cur. noſtre de Banco, quod cum ipſe Communis Attn, 
in Ban o pred. exiſtit e diverſa ne gotia quamplur. ligen, 
nror. de eodem Banco proſequen. & defendend. ut eorum A. 
torn. & proſequituy & defendit idemq; A. & omnes al. 4 
torn. in Banco pred dum ſic aliqua Negotia in Banco fru 

phreſequuntur aut deſendunt ſub proteftione noſtra eſſe deln 
ent juxta Libertat. & Privileg. Cur. noſtre de Ban! 
pred. a te pore cujus Memoria hominum non exiftit iti 
EF approbat. quia tamen R. S. Mil. Libertat. & Prill 
Cur. noſtre de B. pred. ignoſcens quandam Billam de qu. 
dam Tranſer. per prefat. A. eidem R. ut aſſeruit in (m, 
noſtro D. perpetrat. coram nobis impetravit & proſecnt. fut 
in Cur. noſtra de Banco contempt. & ipſius A. & Lines, 
noſtror. quorum Attorn. idem: A. exiſtit Damprum ron ni 
dicum & Gravamen ut accipimus. Et ideo vobis Mardi. 
mus quod de quſbuſcunq ue placitis & Ouwerel. in Cur. riſus 
coram nobis verſus prefat. A. mot. ſew movend. (PI iti dt 
Libero Tenemento Felon. & appell. dantaxat except.) ſuperſi 
omnino partibus in placitis & querel. præd. ex parte nu 
dicen. quod placita & querelas ſuas in Cur. noſtra coran 
Fuſtic. noſtris de Banco pred. proſequantur ſi ſibi viderid 
expediri, Teſte, &c. | | 


Note ; If you ſue an Attorney by Bill, you cannot 
have a Capias utlagat. againſt him after Judgment. 

Two Attornies agreed to remove a Cauſe out of 6! 
Inferior Court, and no Re ordave, Ec. was iſſued; te. 
terr'd to be examin'd. Mich. 1689. IT 
trarrant of At- A Warrant of Attorney to confeſs a Judgment, 
rorney. cannot be revoked. 


Cauſe removed. 


Note; An Order was made and ſigned by all the 
Judges of B. R. and C. B. and Barons of the Excheſus. 
Term. Mich, Anne Reginæ tertio, reciting divers Com 
Plaints, That many Attorniesand Clerks of the Cour 


Orders touching 
Atorgies, &. 


5 
1 
E 
1 


of Proceedings againſt Attoꝛnics, &c. 


at Weſtminſter were not admitted of any Inn of Court 


they might be reſorted to, and the Buſineſs of Law 


better managed, to the greater Eaſe of the King's 
Subjects. The Neglect whereof is to the great Detri- 
ment and Decay of the Societies of the Law, and di- 
vers Inconveniencies do thereupon daily happen ; for 
prevention whereof, and remedying the ſame for the 
E future, Ordered, | : 


1, That all Attornies and Clerks of the ſaid Courts, 


vot already admitted of one of the Inns of Court, or 
E Chancery, ſhall procure themſelves to be admitted into 
one of the ſaid Inns of Court, (if thoſe honourable So- 
cieties ſhall pleaſe to admit them) or into one of the 
bons of Chancery before the End of the then next Zn. 
Ferm, and take Chambers there (if conveniently they 
can) or elſe Lodgings in ſome convenient Place near 
the ſaid Inns, and leave Notice in Writing with the 
butler or Porter of ſuch Inn, where their Lodgings 
or Habitations are, (except ſuch as are or ſhall be In- 
babitants or Houſe-keepers in London, Weſtminſter, 
Seuthavark, or their Suburbs, and Liberty of the Toer 
ol London, and St. Katharine's there, and ſuch as are 
E ſworn Attornies of any Courts within the ſaid City, 
E Towns, and Liberties, 


2. That for the future none ſhall be ſworn an At- 


4 torney, or admitted or entred a Clerk of any of the 


aid Courts or Offices thereto belonging, (except ſuch 


6 9 
RR 


before are excepted) unleſs firſt admitted of one of 


the Inns aforeſaid, and produce at the Time of his 


being ſworn an Attorney, or admitted a Clerk, as 


atoreſaid, a Certificate under the Hand of the Trea- 
rer or Principal of ſuch Inn, (which they are to 
give him without being paid any Thing for it) teſtify- 
uus his Admiſſion, and which every Attorney or 
Clerk ſo ſworn of B. R. ſhall deliver to the Secondary of 
that Court; and every Attorney ſo ſworn of C. B. ſhall 
| <cliver to the Clerk of the Warrants of that Court 

ad every Attorney ſo admitted or entred, ſhall de- 
ier tothe reſpective Prothonotaries, of whoſe Offices 
he ſhall be admitted: And every Attorney ſo ſworn 
: of the ſaid Court of Exchequer, or Clerks ſeated in 
EY of the Offices of that Court, ſhall deliver to the 
1 Ning's Remembranczer, or his Deputy, tobe filed be- 
x 


4 fore 
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Commen Plens. 


or Chancery, according to ancient Uſage, by which A 


See the Act for 
regulating of 
A: tornies and 


Sollicitors, ante 
23, 24, 25, && 
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312 Of Pꝛoceedings againſt Attoznieg, & 


Como Pleas. fore ſuch Attorney ſhall be entred, or Clerk admitted 

V oor ſeated, To which File of Admittances the 5e. 
ſpeftive Treaſurers, and Principals, may at any Time 
reſort without Fee. | 

3. That no Attorney or Clerk ſo ſworn or admit. 
ted, &c. or hereafter to be ſworn or admitted int 
any of the ſaid Societies, ſhall put himſelf out of that 
Society, until he be admitted of ſome other of tl; 
ſaid Societies, and deliver to the Treaſurer or Pri. 
cipal whereof he was firſt a Member, teſtifying hi; 
being admitted of ſuch other Society, (except ſick 
Perſon ſhall totally leave off the Practice of the Lay, 
as Attorney or Clerk in any of the ſaid Courts) 

4. That all Attornies and Clerks which are or ſhil 
be admitted into auy of the Inns of Chancery, ſhall 
come into, and continue in Commons for ſuch Tins 
and Times, as by the Orders of ſuch Society ſhall: 
limited and appointed; and if any Attorney or Clerk 
ſhall offend againſt this Rule, or any Part thereof, he 
ſhall be put out of the Roll of Attornies, (if an 4. 
torney) or diſplaced from his Office (if a Clerk) unt! 
he or they give Obedience to this Order. And tte 
Secondary of the ſaid Court of King's Bench, and the 
reſpective Prothonotaries, and Clerk of the Warrants 
of the Court of Common Pleas, and the King's Re 
membrancer of his Court of Exchequer or his Deputy 
for the Time being; and all other Officers whom it 
may concern, are hereby required to give Obecience 
to this Order, and tee that the fame (as to themſelves) 
be duly obſerved. _ | 

5. For the more effectual Execution hereof, O- 
dered, That the reſpe&ive Treaſurers, and Princip«' WP: 
of the Inns of Chancery, and the Ancients, Rulers arc 
Governors of the ſame, do, and ſhall from Time t 
Time, by ſuch Ways and Means as they ſhall ſee it 
and convenient, procure a Liſt of the Names of ſuct 
Attornies and Clerks of the ſaid reſpective Cour, 
who are not admitted of any of the ſaid Inns of Court 
of Chancery, which Lift they ſhall yearly in Michelin 
Term deliver unto the Chief ſuſtices and Chief Baron 
of the ſaid reſpective Courts, for the Time being, t. 
the Intent the Offenders againſt this Order may de 
compelled to give Obedience to the ſame. 
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6. And that the ſaid Treaſurers, Principals, Anci- Common Pleas: 
kot“, Rulers and Governors in like manner procure CY J/NJ 
2 85 | ; 


and get a Liſt of the Names of ſuch Perſons, as take 


upon them to practice as Attornies or Clerks in any 
et te ſaid Courts, who are neither ſworn Attornies, 
or admitted, entred or ſeated Clerks in any of the 
Offces of the ſaid Courts, which Lift is to be deli- 
rered as above, to the Intent that ſuch Offenders 
= may be proceeded againſt in ſuch manner as ſhall be 


© ;ought fit. | 
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Of Attachments. 


3 

| WW 1x1/HEN a Defendant is taken on an Attachment On a Contempt. 
d I for Contempt, as for not paying Coſts on a 
> WE Rule for that Purpoſe, or the like, (which Attach- 
\ WE ncnts are never granted, but on Affidavit and Mo- 
e WE tion) he gives a Bail-Bond to the Sheriff, and at Re- 
- WE tic of the Writ appears not by Attorney, but per— 
| WE f0nally in Court, and then enters into Recognizance 
bo appear there de Die in Diem, till the Court ſhall o- 
e therwiſe determine: Then upon Motion by Counſel, 
te Court orders, That unleſs his Adverſary exhibits 


Inferrogatories- 


. interrogatories againſt him within Four Days after 
Notice, he ſhall be diſcharged: The Interrogatories 
tut be filed with the Secondary of that Office it is 


Ein, and by him the Defendant muſt be examin'd, 
being firſt ſworn before a Judge to depoſite the 
Truth; after his Examination, the Proſecutor takes 


. Copies of his Depofitions, and if he finds all denied, 
„e brings up his Witneſſes to prove the Contempt 
ese in Court, where the Defendant muſt appear 
%o confront them, and anſwer the Queſtions the 


n Court ſhall demand (he all the Time kneeling.) If 
den ee Court judge him guilty of the Contempt, they 
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„ed him to the Neet, or elſe diſcharge him. If he 3 
den Neglect ro appear before the Secondary to be exa- 1 
ned, or afterwards before the Court upon his Pur- „ 
en ation, the Court on Motion will order his Recog— 9 
7, 0 ance to be eſtreated; if he confeſs any Thing i 
y be Feria! in his Depoſitions, you need not ſend for 7 

neſſes, but move on his Confeſſion, and pray the th 

Tourt's Order therein, | by 
wy 113 Where 4 
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an _Aiac met. ment. The Lord North ſaid, If Bail be put in, the 


# Reſeiio, ſeveral of the Defendants made Affidavit, that they 


314 Of Attachments. 


Common Pleas, Where one is taken on Attachment for Coſt, h. 
muſt pay the whole Colts of the Attachment, beſt 
For Coſts. the Coſts before taxed ; alſo Bail may be given, ins 
ought (if tufticient) to be accepted upon an Att}, 
ment for Contempr. 
After Coſts are demanded, an Attachment for then 
may be made of Courſe, but the Prothonotary vil 
not ſign it, unleſs you bring a Rule for it, (which the 
Secondary will make out of Courſe, upon Sight of the 
Rule whereon the Coſts are taxcd) and Affidavit thy 
(after an Habeas Corpus) they were demanded, 
Feme Covcrt. A Teme Covert taken on an Attachment on Contenyt 
muſt anſwer in Cuſtody, if her Husband will no: ap. 
Pear for her. | 
Procedendo on A Procedendo was moved for, upon a Foreign Attch- 


Attachment is diſſolved; f the Bail be refuſed, thee 
muſt go a Procedendo for want of Bail. 
Attachment on On an Attachment where a Reſcue was returne;, 


were not there at the Time of the Reſcous preten:. 
ed; Ordered, That an Attachment go agairk th 
Bailiffs. | 

And Note; There need no Interrogatorics eng 
Attachment for a Reſeue, the Court being to judzc ans 
jet your Fine. Paſch. Will. & Mar. Poliexfen. vin. upou 
the Return of the Sheriff, which is a Record. C. 


Note; No Attachment to be granted until a 
cauſa Rule be ſerved. Trin. 1693. Treby. 


Of Infants admitted. 


Infant Plains if. N Infant in his own Right can neither profeert 
nor defend any Suit by Attorney; bur if he; 
| ſued, he ought to appear and defend by Guardian, 

if he ſucs, he may do it either by Guardian or by 

Pro hein any, or next Friend. 2 Cro. 2 50. 5 (% 

But there is this Difference where be brines © 

Adion in his own. Right, and where in atbother; 

Right; for if he ſues by Attorney in another“ RE" 

and recovers, it ſhall never be aſſigned for Error,” 


cauſe for his Benefit. 5 Oro. 541, But if in that ca“ 
f N Inugt- 


[9 


Of Jukants admitted. > uns 


1] nagment be given againſt him, he himſelf may aſ. Common Pleas, 

ien bis ſuing by Attorney for Error, becauſe of the | 

verſonal Prejudice he receives thereby. 2 Cro. 443. 

fer in the Caſe of ſuing en auter Droit, if an Infant 

be joined with others in the Suit, the Action may 

well be brought by Attorney; as where he and others 

ere Executors or Truſtees ; for they all make but one 

perſon in Law. 3 Cro. 377. | | 

E rin all Caſes where an Infant is Defendant, either i Defene 
anr. 
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C. 261. | 

an Infant may be admitted by Guardian or Prochein Admiſſion per 
in in Term-time in Court, or by a Judge at his Cr TO 
Chamber either then, or in Vacation, the Infant be- Fer eg Pes. 
e preſent, It may alſo be by Commiſſioners, by 

EN irtuc of a Dedimus from the Curſitor of the County, 

lich coſts 175. 6 d. and which, when returned, 

muſt be filed with the Curſitor, who makes you a 

EMitines and Tranſeript thereof, which you enter on 

Ethe Roll. Tis alſo ſaid he may be admitted by a 

odge at the Aſſizes. An Admiſſion in Court to ſue 
5 Two Prochein amies, is thus, viz, 
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fl. NOrceſſum eſt per Cur. Hie quod A. B. Gen. & C. D. Per Cur. 
3 Gen. conjunctim & div ſim ſequentur pro 1 
ra etat exiſtit ut prox. Amici ipſius E. verſus G. H. 
bp //a-ito debiti, or as the Caſe is. And it may be to 
pe Prochein amy alone, mutat. mutand. 
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E Not2, Tis time enough to admit ſuch Friend or Time of Aumiſ- 
Prardian any Time before the Declaration delivered, ſion. 
, © WP" it muſt be before Entry of the Declaration, be- 
Wege the Admiſſion is to be entred on the ſame Roll 
2: ere the Declaration. | | | 
be Declaration runs thus, viz. G. H. nuper de, &c. Declaration. 
Þ rſp-nd, E. F. de placito, Ec. Et unde idem E. F. per 
5 B. Gen, qui admiſſus eſt per Cur. Regis Lis ad proſequend. 
pede E. F. qui infra etat exiſtit (ut prov. amicum ejuſ- 
* E. F.) dicit quod cum, c. 4 
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Cummon Plens. 5 | 
ners to admit him Cuſtodes, to anſwer the Plaintif , 
placito, &. (as in the Declaration) and the Caption 
thereupon is to be written in Parehment thus, vir, H. 


Ledimus pot. 


Cap ion. 


Return. 


Mit ti mus. 


lea by GUuAr- 
aan. 


Ok Inkants admitted. 


A Dedimus poteftatem ut ſupra, is for the Commiſſi 


tute brevis P. R. huic ſchedule annex. nobis & quibuſdun 
W. S. Mil. (c.) direct. (tali die) Anno Regni did, Dom. 
Reg. quarto nos quor. nomina ſubſcribuntur admiſſim. R. 5, 
S T. G. Gen. Cuſtodes E. F. in brevi pred. nominat. ina 
etat. exſten. ad proſequend. & defend. loquelam que eſt eorar; 
Fuſtic. dict. D. R. de Banco per breve dict. D. R. de preſu. 
F. G. & L. M. de placito (as the Cale is) wt dicitur {+ 
cund. tenorem ejiſdem brevis. In cujus Ret te tim. fil 
noſtra appoſuimus die M anno ſupradicfo. lubſeribiny 
their Names. And on the Back, return it thus: — 
Executio iſtius Commiſſionis patet in quadam | hedula jy; 
brevi annex. Subſcribing the Names of thoſe tha: 
executed it. 5 
The Mittimus and Tranſeript muſt be entred gen 
on the Roll thus: D. R. mand. Fuſtic. ſuis de Banc. li 


breve ſuum de Mittimus elm. unacum tenore cujuſdam l. 


vis de Led. pot. de Cuftod. admittend. & vetorn. ejuſden Nets 
non Cuſtod. inde aimifſ. in bec verba. Geor. Sc dus D. G. ifs, 
To the End of the Mittimus and Tranſeript. viz. T5 
the End of the Caption (at ſapra) with the Com- 
miſnoners Names. 

A Plea by Guardian runs thus: Er pred. F. G. tr 


L. M. gui admiſſus eſt per Cur. Regis Tic ad deſend. 1 | 
eonem P. qui infru Etat. exiftit ut Guardian. (or C:ſis) 


* bs 4 Gi Pq . 9 a os L 
en ftits F. ver, & defend. vi & injur. quando, Oc. It i 


e. (ut 11: 41. 


1 might here add the Method to be obferved in 
ſuing ont Fines and Recoveries; but as ſevers! Vooks 
arc already in Print, which treat wholly of te 
Alarters, I ſhall here concjude the Practice of th 
Court in general, and proceed to Declarations ae 
Fleacings in ſpecial and particular Caſes, both in the 
Mig Bench and Common Pleas, 
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B. R and C. B. 
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—— 


„ 
Aclions, Declarations, 
AND 


PLEADINGS, 


King's Bench 


COMMON PLEAS 


<- 


*» 


Shall now treat more particularly of Declarati- 
tions and Pleadings in the ſeveral Actions moſtly 
in Uſe, both in the King's Bench and Common 

Peas, and which you will find reduced to the follow- 
ing Method, viz Ns 


| Ff, Of Slanders, Aſſumpſits, Indebitatus aſſumfſits, Actions fur 
Isjimul compitaſſets, Quantum meruits, Quantum vale- Cale. 
tetr, Reſcues, Deceitts and Ni ſances; all which are 
eech by the General Name of Actions on the Caſe : 
then you have Obſervations. on Actions upon ſeveral 
eres Statue,; and afterwards on the ſeveral Attions 
| 01 
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3 R. and 


C. B. 


Scandalum 
Magnatum. 


Qui tam, 


St atutes. 


&c. 


Puniſhment, 


Name; ſo he ſhall recover Damages; and the be. 


tween the great Men of the Realm, on Pain of In 


or ſpoken by ones ſeif, For it may be by hangingv?Þ 


Df Scandalum Magnatum. 


of Debt, Detinue, Ejectment, Quare Impedit, Prolifij,,r 
Replevin, Treſpaſs, Trover and Waſte, in their Order, 
Bur I ſhall firſt premiſe ſome few Things touching 
Actions of Scandalum Magnatum, which being foundet 
on the ſeveral Statutes of Weſtminſter 1. cap. 33. 2 f., 
cap. 5. & 12 R. 2 cap. II. is of a ſuperior Nature tn 
the ordinary Action of Scandal on the Caſe, ang, 
Crime againſt the Publick, as well as an Offence ty 
the particular Perſon; and therefore laid in the De. 
claration, Tam pro Domino Rege quam pro ſeifſo, 
The Stat. Neſtm. 1. ſays, None ſhall report a 
falſe or ſlanderous News or Tales, whereby Diſc: 
may ariſe between the King and his People, or be. 


priſonment, Ec. unril he produce his Author, 

The Stat. 2 R. 2. is, That none ſhall deviſe, fe 
or tell any falſe New, Lies, &c. of any Prelate, Lor, 
or other great Officer of the Realm, whereby arr 
Diſcord or Slander may ariſe, and Peril, Misch 
and Deſtruction come to the Realm, on Pain of Pu 
niſhment, as by MWeſtm. 1. is ordained. 

And the Statute of 12 K. 2. lays, When any ore 
hath ſpoken Falſities contrary to the ſaid Statue d 
2 R. 2. and cannot produce the Author, and is there 
upon impriſoned, he ſhall afcerwards be puniſhel 
by the King's Counſel notwithſtanding the Statute d 
Meſtm. 1. | | 

And as the Plaintiff may bring this Aion 12 
the Name of the King or Queen, and in his 0 


fendant 1s to be otherwiſe puniſhed. And if the Slate 
der be publiſhed in the Nature of a Libel, it is pr 
niſhable by Indictment, Fine and Impritonmet. 
Co. 5. 125. Cromp. Furiſ. 13, 19, 35. And it matten 
not in what Manner the Slander is divulged, ue 
ther by Speech or Writing, reported from another, 


a Writing or Picture in an open Place, or otnervis 
Cromp. ib. 13. 35. Vide Dyer 285, 135. Plow, ll 
Relcv. 26, 27. 2 Inſt. 228. Leon. 336. 1 Cro. 96. 2 
196. Co. 12, 134. Heil . 

If one bring a Writ of Forgery. &c. againſt a Pect 
of the Realm, and he is found Nen Cul. by a Ju. 


8 e 
yet he ſhall not have & andalum Magnatum again t 
. | Proſecuis:; 


Ok Scandalum Magnatum. 319 


proſecutor, for that it was done in a legal Way, F. R. and C. B. 
£114. 35. 1 Rot. Abr. 34. . ings in Pre 

for Precedents of Declarations and Pleadings in Precedents. 
this Action, See Co. 4. 13. I Cro. 16. Vidian. 61, 63, 

72, 74. Clerk's Manual 60. For Scandal of a Duke, 
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57 Red. 21. For a Scandalous Libel fix'd to the 
Church-Door, Raft. Ent. 13. For writing and pub- 

Iliming a falſe Libel, c. 2 Bro. 22. 1 Saund. 120. 

uu. Red. 72. To which I ſhall ſubjoin two Precedents, 

ene for Words ſpoken of an Earl, the other for pub- 
lining a Libel againſt a Baron, | | 


* gt Gl agen 


zd. , NRehonorabilis T. Comes H. un. Procerum 
| ſ & Magnat. hujus Regni Angl. qui tam Hes e 
pro Domino Rege quam pro ſeipſo ſeqr. Quer. de Earl. 
B. in Cuſtod. Mar. Mareſc. pro eo videlicet quod 
eum idem T. Comes H. (tali Die & Anno) & diu antea 
& continue poſtea hucuſque fuit un. Proc. & Magn, 
Ehvjus Rni. Mag. Brit. & Vocem & Locum in Parliam. 
dicti Dom. Reg. nune Mag. Brit, ut un. Procerum 
Ehujus Regyi habuit & adhuc habet pred. tamen VV. B. 
Machinans & malitioſe intendens contra form. Star. 
in hujuſm'i caſu nuper edit. & Proviſ. magnum ſean- 
Galum excitare de pred. Comite per qd. Diſeordie & 
Lites inter eundem Comitem & al. Proceres & Mag- 
Enates & al. ſubditos dict. Dom. Reg. hujus Regnt 
Anl. oriri poſſint pred. Die —— Anno —- ſuprad. 
Kpud B. in Com. pred habens Colloquium eum quo- 
cam P. O. de & concernen. pred. Comite hec falſa 
ficta ſcandaloſa & opprobrioſa Anglicana verba ſe- 
gven. in preſentia & auditu diverſor. dicti Dom. Reg. 
tune fidel, ſubditorum adtune & ibidem preſen. & 
audien. de codem Comite adtunc & ibidem falſo ma- 
Witioſe & ſcandaloſe dixit retulit propalavit & publi— 
Cavit, vir. The Earl of H. is a pitiful Man, and no Man 
vill take his Mord for Tavo-pence ; and Men of Reputation 
ale him (pred. Com. innuendo) no more in this County 
Wc: [ (ſeiplum B. modo Defendentem * innuendo) 
| | value? 
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| © Note, The Office of an Innuendo is to mark out the Ir;.ucnde. 
yen that vas named before; but it cannot make a Perſon 

Clan who cs not certain before; nor can it alter the 

Vatter by enlarging or reſtraining the Senſe of the Mor: 

er. 4 Co. 17, b. March 138. &c. | 
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B. R. and C B. value the Dirt under my Feet. Quorum quidem falſy 
for. & ſcandaloſor. Anglicanor. verbor. dic'on. r 


The Entry of 


a Declaration, 
&c. for writing 
and publiſhing 
a Libel againſt 


a Peer, 


. R. 2. 
recited. 


plicentia dict. Dom. Reg. erga prefat. Comitem te. 


Df Scandalum Magnatum, 


palacon. Publicacon. & Aſfirmacon. pretexty ideg 
Comes maxim. Honoris & Eſtimacon. ſuorum arif 
Proceres & Magnates pred. & alios dict. Dom, ke, 


nunc ſubditos leſione ſubiit & paſſus eſt aceciam Tj; 


non diverſa magn. Diſcord. & Scandala infta ly 
Reg. Angl. inter ipſum Com. & diverſos alios Pr}, 
& Magn. & alios ſubdit. dict. Dom. Reg. hujus Reg, 


oriuntur ac indies magis magiſq; Occafione predict | 
oriri veriſimilia ſunt in magnam perturbac'on. I 
quilitatis hujus Reg. in dict. Dom. Reg. nunc c. a 
rempt. & ipſius Comitis magn. Scandal. & gra 
& contra formam Stat. pred. ad Dampnum ifa | 
Com. qui tam pro, &. 20501. Et inde idem Cons Wi © 
tam pro D. R. quam pro ſeipſo producit ſedam, kW © 
See Lilly's Entr. 123, 494. - 
Midd. H. Emd. qd. alias ſcilicet Term, 3: 
2 M Hill. ult. preterit. coram Dom. Ry, e 
apud Weſtm. ven. H. D'nus E. Baro de F. un. Proc ? 
Magn. hujus Regni Mag. Br. qui tam, &c, Seq. jet " 
P. F. Attorn. ſuum & protulit hic in Cur, dict. DW K 
Reg. tunc ibidem quandam Billam ſuam verſus 6.) ; 
in Cuſtod. Mar. &ec. de placito Tranſgr. & Conteni 
contra formam Star. de Scandalis Magnatum up 5 
edit. & proviſ. Et ſunt Pleg. de Prof. 7. 1! il / 
E. Roe que quidam Billa ſeqr. in hee Verba ſſ. Mic, 
ſſ. H. Dom. E. Baro de F. &c. ſupra to ſequit. it i 9 
Parte quer. de G. H. in Cuſtod. &c. pro eo vicelic 0 
qd. cum in parliamento Dn'i Ric'i nuper Regis 41! 
jecundt poſt Conqueſtum apud Glouceſtr. Anno Real : 
ſui ſecundo tent. edit. int. alia ordinat. & ſtridte prt pe 
hibir. fuit quod nullus adeo Audax foret ad devilan! hs 
dicend. vel referend. de aliquibus Prelatibus, Vi" | 
bus, Comitibus, Baronibus, & aliis Nobilibes A 


Magnat. Regni Ang]. nec de Cancellario, Theſemt 
rio ſeu Clerico privati figilli Angl. Sen. Hoſpitii 00 
Reg. Juſticiar. de uno vel altero Banco neque Ge al 
magnis Offic iar. Regni pred. aliqua falſa nova Me! 
dacia five aliquas alias falſas Res unde Diſcord. cui 
quod Scandalum infra dict. Regnum oriri poſſit p! 
in eodem Statuto int, alta plenius centinetur Ft 


Ok Scandalum Magnatum. 


anno) apud Weſtm. in Com. Mid. pred. (conſpiratione 
cum quodam A. B. eiſdem die & anno prehabita) 
quoddam falſum fictum & ſeandaloſum iecripr. vocat. 
1 Narrative, &c. de eodem H. Dno. E. & concer- 
nen. diverſa Crimina & preſertim ſubornac'on. per- 
jurü per ipſum H. Dom. E. & alios ex parte ipſius 
H. tune & adhuc un. Proc. & Magnat. hujus Regni 
exiſten. & vocem & locum in Parliamento dict. Dom. 
Reg. nunc ut unius Proc. & Magnat. hujus Regnt 
habentis perpet rat. fore ſuppo' it. ſeribi & in preſentia 
qiverſor. ſubditor* dict. Dom. Reg. nunc publicari 
procuravit eujus quidem ſeripti tenor eſt prout ſeq; 
| if, (a Narrative, &c. reciting the Libel) pretextu eujus 
quidem ſeripti fic ſcript. & publ. diverſa Rumores & 
Scandal. verſus ipſum H. D. E. orta & habita fuer. 
ac idem H. D. E. in magnam diſplicentiam & diffiden- 
tiam dict. Dom. Reg. ac diver ſor. Proc. & Magnat. 
| hujus Regni incidit ita quod idem H. D. E. favor. 


verſi Proc. & Magnat. hujus Regni preantea erga 
| ipſum H. D. E habebant amiſit ac idem H. D. E. in 
magnum periculum incurrendi penas contra ſubor- 
| ratores perjurii per Leges hujus Regni proviſ. inci- 
dit & magna Scandala & diſcordie infra hoc Reg- 
num oriebantur in diverſos Proceres & Magnates 
ejuſlem Regnt ac indies magis magiſque oriri veri- 


quilitatis ejuſdem Regni & ad Dampnum, &c, 
See Lilly s Entr. Raſt. Entr. 13. A ſcandalous Libel 


1 hx'd to the Door of a Church. 
: For writing and publiſhing a falſe Libel, &. 


2 Bo. 22. 1 Saund. 120. Bro. Met. 3. Bro. Red. 72.0f a 


4 Peer. And ſee of Libels againſt common Perſons un- 
7 der the Tenth general Head, poſtea 8 | 


See alſo the Caſe of How and Prin. Fareſley 167, 
108, &c. and ibid. 91, 92. 2 Salk. 694. 


: Of Adbions on the Caſe in general. 

1 E now come to an Action on the Caſe, which 
= Vis uſually defined to be a Writ brought 
„ant a Man for an Offence done without Force. 


* Sed 


ſimilia ſunt in magnam perturbac'on. publice Tran- 
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tamen G. D. Stat. pred. minime ponderans (tali die & B. R. and C. B. 


— 


gratiam & bonam opinionem quas idem D. R. & di- 


Precedents, | 


Definition. 
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Ok Actions on the Cale in Seneral. 


B. R and C. B. Sed contra pacem ; and is ſo called, becauſe the whale 


WW NH WV Caſe as laid in the Declaration, (except Time and 


Diſtinfion. 


Di vi ſion. 


1. Wordle. 
2. Deeds. 


Matter. 


Place) is fer down in the Writ. And tis ſaid to lie in 
few Caſes where there 1s another Remedy, except 
Election is given the Plaintiff to have this or another 
Action. = 

But Co. 4. 92, and 94 ſays, It may be had in mary 


_ Caſes, even where another Writ is form'd in the Re- 


giſter; and ſo is 1 Cro. 520. F. N. B. 94. Alſo in one 
Caſes this Action may be laid Vi: & Armis, as 1 Cro. 2:6, 
where it was for driving Beaſts in his Ground, fo lad, 
And in Co. 9. 50. 6b. this Diverſity is taken; when the 
Action is for Non-feazance or Negligence, it ſhall pe- 
ver be laid Vi & Armis, for that would be oppoſitum in 
objecto: But where there are Two Cauſes of this Action, 
the one Ca»ſa cauſans, and the other Cauſa cauſata; the 
Cauſ.r cauſans being only the remote Cauſe, may be laid 
Ee Armis, but the Cauſa cauſata, i. e. the 1mmediats 
Cauſe or Point of the Action, cannot be ſo alledged, 

The Kinds of this Action, are as various as the Tort 
and Injuries on which they are founded. But may in 
general be divided into Two Kinds, i. e. Firſt, Adios 
on the Caſe for Words. And Secondly, for Deeds, And 
in Words, is to be regarded either the Matter therect, 
or the Manner of ſpeaking. And Firſt, as to the Mat 
ter of the Slander, an Action lies — For, 


(J.) Such Words, as if true, would touch a Man“ 
Life; as to call one Traytor, Thief, Buggerer, Soco- 
mite, Robber, Murderer, Felon Sacrileger, & 0: 


to ſay he has committed any of theſe Crimes. Co. 19 


130. Co. 4. 15, 16. Dyer 19, 26, 236. 

(2.) Such as, if true, the Puniſhment would be 
Lots of Limb or Member, as to charge one with Per- 
jury, Forgery, &c. | | 
(.) Such as touch a Man in his Liberty, and 
which, if true, would ſubje& him to Impriſoninen! 
Co. 4. 15, 17. 

(4.) Or which ſcandal a Man in his Office or Place 


of Truſt; as to ſay of a judge or Juſtice of Peace, h 


is a corrupt Fudge, & c. Co. 4. 16, 19. Co. 10. 61. 
(5.) Or which ſlander him in his Calling or Trade, 
as to call an Attorney Knave, or a Tradeſman Bark: 


rupt. Co. 4. 17, 19. Heb. 93. 109. (6.) 0! 


Actions of Slander. 323 


(5.) Or tend to the Loſs of One's Preferment; as to B. R. and C. B 
ſay of One about to be preferr'd to a Benefice, that ge CRY 
ic an Heretick, or of a Woman like to have a Husband, N 
that ſhe is a Whore, &c. if thereby they loſe their Pre- 
ferment. Co. 4. 16. But by Cumberba. 12, 13. it lies 
{ans Lofs of Marriage, or other ſpecial Damage. 

(7.) Or which charge one with having an infeQi- 
| ous Diſcaſe, as that he hath the French Pex, the 
Plaeue, or the like. Co. 4. 17. Hob. 290. | 
8.) Or which flanders a Man's Title, as that he 
| hath no Eftate in his Manor, &. when he is about, 
and hath need to ſell it, or the like. Co. 1. 177. 
© Co. 4. 18. | | 
09.) Or which tend to his Diſ-1nheritance ; as to ſay | 
= of an Heir, he is a Baſtard. Co. 4. 17. | 
| (10.) Or which any Way tend to a Man's particu- 
lar Damage, and he receives Damage thereby; all 
| ſuch Words are Actionable. Co. 3. 13, 14. Co. 10. 130. 
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(7.) Nor whether the Speaker he ſober or drunk 
with Wine or Paſſion. 

.) Nor whether the Words were delivered in one, 
or more Sentences. | 

| (9.) Nor whether ſpoken directly or indirectly, or 
obliquely: For the Action lies in all theſe Caſes. 


1 Dyer 26, 72. : 

| Scondly, As to the Manner of the Slander, the Law Manner. 2+: 
does not regard. 3 
| (1,) Whether the Words are ſpoken or written wel 
| 1 Face, or behind his Back. Co. 4. 14, 15. * 
| oh. 292. | | . . 1 |: 
.) Nor whether in the Second or Third Perſon. * | 
| Co. 4. 14, 15, 16. | | "| 4 
| (3.) Nor in what Language, ſo the Hearers do or 1 
may underſtand them. Hob. pl. 165, 236, 276, 351, 63. is} 
| (4.) Nor whether uttered by Way of Affirmation, PF 
| or Hearſay or Report. Paſch. 15. Car. Abpleton's Caſe. 745 
(5.) Nor whether by Way of Interrogation, if an 11 
afirmative be implied, as 1 Noll's Abridg. 48. X. . | 

. 2 whether by Way of Earneſt, or ſeemingly 1 

in Jeſt, | T 

tug? 
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„And Note ; Where the Slander concerns a Man's 
| Lite, Liberty, Member, Corporal Puniſhment, Office, 
| Y 2 Truſt, 
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324 Actions of Slander. 


B. R. and C. B. Truſt, Calling (or Foul Diſeaſe, ſo as to cauſe his $e. 
| paration from Company) the Plaintiff need not aye: 
Damage aver- any particular Damage: But in other Cates he myj 
rea. aver it Specially. | 
Senſe of the In theſe Actions for Words, the Law doth much 
Words. regard how the Words do ſound, and are underſtood 
amongſt thoſe of the Place where ſpoken, and there: 
fore Words may be actionable in one County, that ar: 
not ſo in another: And therein it alſo regards the {uh 
ject Matter, and Coherence of the Colloquium or Dil. 
courſe ; for ſenſus Verborum ſumendus eſt ex cauſa di eni. 
Co. 4. 16. Allo, they are to be taken as ſpoken wr 
junttim & uno halitu. New Book of Entries, fol. 226. 
Can ion in Yet Note; It is ſaid, It matters not whether the 
drawing the Plaintift doth in his Count ſet forth all the circun- 
Declaration. ſtantial Words, as they are ſpoken, ſo as he ſet fort 
the very Words truly that are actionable; and of thit 
| | he muſt be very careful, for a little Variance mi 
"Lud jeveral vitiate all. Therefore ſuch as doubt do charge the 
18 Defendant with ſpeaking of various Words at ſeveril 
5 Times, and ſeveral Ways, and thereby are ſure in one 
1 of them, to hit upon the very Words, or the Si 
iT; ftance of them. Bur then Care muſt be taken, that the 
Jury aſſeſs Damages only for the Words that ue 
found to be ſpoken. 1 Cro. 238. 
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Hisaaine For Pleadings in Actions on the Caſe in genen 2 
See Mr. D'Auver's Abridgment, fol. 214. 720, . 

Tit. Bar. L. : & 

nue 


Note; The Common Pleas formerly uſed to beet 
their Declarations in Caſe, without naming the Plain- 
viff's Attorney in the Beginning, but reciting tl! 
whole Caſe by Way of an Original to the Words 4 
dampnum, tr. And then, Et unde idem (the Plaintift 
ver G. S. Attorn. ſuum queritr. quare cum, Ec, gon 
over the whole Caſe again and then coi 


clude, Et inde producit ſectam, c., But a ſhorter WII com, 
being now moſtly in Uſe, I ſhall obſerve that in ide inde 
following Precedents. And therein firſt of Wort 

which concern a Man's Life, vix. | oe 


aten 
Naint 
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Actions of Slander. = 


1 | | B. R. au C. B. 
For charging the Plaintifſ to be a Traytor. 


Devon. . B. nuper de E. in Com. pred. Gen. At- Treaſon. 
@ tachiatus fuit ad reſpond, F. E. Mil. 
de placito Tranſgr. ſuper Caſum, &c. Er unde idem 
per G. F. Attorn. ſuum querit, quare cum idem . 
verus & fidelis ligeus D. R. & progenitor. ſuor. nuper 


© Regum & Reg. Angl. a tempore Nativicatis ſue hue- 
ucque ſe geſſit & habuerit bonorumq; Nominis & Fame 
extiterit & pro homine bone converſationis apud quam- 


plurimos ligeos dicti D. R. not. dict. & reputat. fuit 


pred. tamen A. premiſſor. non ignarus ſed machinans 
prefat. C. non ſolum in odium & diſplicentiam D. R. 
nunc cujus Gratiam & Favorem idem F. E. preantea 
eratioſiſime habuerat neenon in malam Opinionem 
omnium fidel. ſubditor. ſuorum innocent. inducere & 
uferre verum etiam eundem F. in omnium & ſingulo- 
rum Bonor & Catallor. Terrar, & Tentor. ſuor. nec- 
non vite ſue amiſſionis perielum induci eauſare (tali 
die & anno) quedam verba ſcandaloſa falſa & menda- 
cioſa de prefat. F. apud E. predict. in auditu diver- 
bor. dict. D. R. nunc ſubditor. dixit propalavit & pub- 
licavit in his Anglicanis verbis ſequen. videlicet Si- 
FJ. §. (ipſum F. E. Mil. innuendo) is a Traytor to the 
| Leen (Dom. Reg. Angl. nune innuendo) and holds 
E Coreſpowdence with the French King (Ludovicum tune 
& nunc Regem in Francia inimicum D. R. nunc in- 
E ruendo) Quorum quidem falſor. & ſeandaloſor. ver- 
dor. dictionis & publicac'onis pretextu idem F. E. in 
bonis nomine fama & eſtimatione ſuis apud D. R. 


nune & omnes fidel. ſubit. ſuos leſus eſt & pro infi- 

del. ſubdit. ipſius D. R. nunc ſuſpe&. habetur verum The Plaintiff 
etiam diverſis Corporis ſui Laboribus pro Declara- need nor ſbem 

| tone 1nnocentie ſue in hac parte ſubire necnon di- is ſpecial Da- 


rerſas denar. ſummas expendere & erogare coact. & e. 


compulſus fuit ad Dampnum ipſius F. E. 20001. Et 
nde producit ſedtam, &c. 8 


| Nite; This Action may be brought for theſe or the 
; like Words, viz. He hath committed Treaſon, Thou haft 
; {poten Treaſon, and I will prove it; Thou doſt harbour and 
antain Rebels and Traytors ; Thou waſt a Partaker with 
J | Y 3 the 
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Treaf. 1. 


Preecacnt-. 


Murad er. 


For ſaying tłe 
Plaintiff has 


Mw dered, &c. 


Fl 
Fl 


Afﬀtons of Slander. 


the Rebels in the Weſt in their Rebellion; I am no Traytor, ! 
have ſeen you in Rebellion, 1 Lev. 251; Thou art a Cone 


of falſe Money, and I have Money to ſyeav which thou coined; 


Thou haſt forged the Great Seal, er Privy Seal, &c. 

So for ſaying, J. D. did ſay, That T. P. (the Plaintf) 
did ſay, There is no Prince (King or Queen) in England, 
with Averment that J. D. never ſpake any ſuch Wiz 
But to ſay, I have heard that T. P. is a Traytor, and 4 
clare by whom he heard it; if in Truth he did bear i, 


though by another Perſon, yet no Act ion lies for T. P. Ny 


for calling one Rebel, becauſe it may be in Commiſſion of Re 
bellion. 1 Lev. 251. 3 Cro. 638, 878. 

Ir is ſaid theſe Words are actionable, Thou haft 
Traytor to thy Maſter, (innuendo the Plaintiff,) &:. Vice 


2 Cro. 407, 235. Goldsb. 7. 48. 441. 2 Bulſt. 109, 210. 


1 Bulſt. 148. 1 Cro. 157, 171, 602, 621, 629, 655 
$76, 906. Stile 435. 3 Bulſt. 225. Co. 4. 19 

See Precedents, Hanſard's Entry 29. Clark's Af, 
221. Placita general. 17. And for ſaying he has count: 
feited Money, Thomp. 54. 


Devon. G. B. querit. de C. D. in Cuſt, Mar, Me. 

| „ 1cic. D. R. coram ipſ. R. exiſten.po 
eo videlicet qd. eum idem A. bonus eredibilis verus & 
fide dignus D. R. nunc ſubdit. & Ligens ejuſcen 
D. R. nunc & diverſor. Progenitor' ſuorum nuper Rez, 
& Regin. Angl. in quibuſcunq; intromiſſionibus Re. 
bus & Converſationibus per ipſum haCtenus adtis hi 
bir. ſeu quoviſmodo fact. a tempore Nativitatis |u! 
hucuſq; ſe geſſerit uſus fuerit tra daverit & guberni 
verit ad rectam & ſinceram vi vendi formam hade. 
nus inftituerit & inſequutus fuerit legum terre huj! 
Regni Angl. Fautor & Conſe rvator diligentifimu 
per totum tempus pred. exiſtens Deum pre oculis /u 
ſemper preponens ac a quovis genere Murdri vel fe. 
lonie aut alii hujuſmodi criminis ac cujuſcungue 
humẽ oi ſceleris procurac'one ſive eor. alicujus 0% 
vel ſuſpicione quacunque per totum vite ſue temp!) 
eee w innocens immunis Liber & penitus inte 


ſpe&. remanſerit & continuaverit ac ut hum'oi delia 

& in eiſdem delinquen. condignas Penas juxta eoruꝶ 

demerita confeſtim ſuſtineret hucuſq; ſtrenue elabori 

vit quorum pretextu idem A. favorem & bene role. 

tiam diverſorum procerum & magnatum hujus Reg 
_ | 
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Et plurimor. venerabilium & fidelium ejuſdem D. R. Murder. 
nune ſubdiror. meruit & obtinnerit ac perſonam Fa- 
mam eſtimationem Terr. Tenementa bona & catalla 
ſua ſalva & illeſa hactenus conſervaverit rigor, juris 
ro hum'oi ma le factoribus proviſ. minime ſubje&. pre- 
dictus tamen C. premiſſorum non ignarus folici ſtatui 
ipſius 4. malitioſe invidens machinan. & intenden. 
eundem 4. non ſolum de bonis nomine Fama creden- 
tia & eſtimae one ſuis predictis deprivare ac ipſum 
in odium & diſplicentiam Procer. & Magnat. quor. fa- 
vorem & amorem idem A. gratioſiſſime & aeceptiſſime 
cenſuerat & habuerat innocent. inducere & inferre 
verum etiam in omnium & ſingulor. bonor. & catal. 
Terr. & Tenementor. ſuor. neenon vire ſue amiſſio- 
nis periculum induei eauſare (tali die & anno) apud E. 
in Com. pred. hee falſa ficta ſeandaloſa anglicana ver- 
ba ſequen. in preſen. & auditu diverſorum dict. Dom. 
Reg. nunc fidel. ſubditor. adtune & ibidem exiſten. & 
audien, de eodem A. ibidem dixit publicavit & afhr- 
mavit videlicet A. B. (eundem 4. B. modo Quer. in- 
nuendo) hath Murdered one T. G. ac ſcandaloſa Angli- 
cana yerba illa in ſcriptis adtune & ibidem publice 
redigi & in preſentia predict. adtune & ſepius poſtea 
ibidem legi & divulgari cauſavir & procnravit ubi 
revera idem A. de Felon. & Murdro predict. ſibi ut 
ee impoſit. aut de aliquibus aliis Felon. vel 
lurdro in nullo unquam fuit vel eſt culpabilis Quo- 
rum quidem falſor. & ſcandaloſor. Anglicanor. ver- 
bor. predictionis & publicationis ac in ſeript. redact. 
Lectionis & diyulgac'onis cauſac'onis & Procurac'o- 
nis pred. pretextu idem A. B. in bonis nomine fama 
credentia & eſtimac'oe ſuis pred. apud Proceres Mag- 
nat, venerabil. viros & al. dict. D. R. nunc fidel. 
ſubdit. pred. maxime ſeandalizatur & denigrat. ex- 
iſtic ae de nonnullis dict. D. R. nunc ſubdir. quibus 
innocentia ipſius A. in hac parte incognir. exiſtit pre- 
denſ. Murdri. pred. commiſſ. ſuſpect. habetur & repu- 
datur verum etiam in odium & diſplicentiam Proc. 
& Magnat. pred. graviſſima incidir & illapſus eſt 
licque venerabil. viri & al. fidel. ſubdit. pred. qui an- 
tea emptionibus & vendicon'ibus mutuiſque contrac- 
tibus cum eodem 4. preantea uti frui & gaudere ſo- 
lebant poſtea cum eodem 4. intromittere aut rem ha- 
Y 4 | bers 
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328 aaions of Slander: 


Murder. bere omnino deſtiterunt Et ſeipſos a conſortio ipſivg 
AM. ſemper. poſtea hucuſque alienaver. & retrayer 
| idemq; A. diverſas ingentes denarior. ſummas pro 
ſedatione plur. falſorum Rumor. de ſeipſo occaſions 
ſcandal: pred. ſparſor. erogare & exponere coa&, & 
compulſus fuit. Unde dic. quod deteriorat. eſt & 

Dampnum habet ad valenc. &c. | 


* 7 WIE, I-27 
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5 Note ; Where the Words charge one with killing a Nlar, 
the ſureft Way is to ſheav in the Declaration that the May i; 
dead, and was ſo when the Words were ſpoken ; for elſe f. 
13 Defendant, by pleading, may ſbew be is or vas alive at thy 
* ſpeaking of the Words, and then no Action vill lie there, 
it | | See Dyer 236. 1 Cro. 132. 3 Cro. 231, 239. 2 Cro. 352, 
) 422, 438. Stile 227. 
For charging one with Concealment of Murder. Yely, 
1 154. Het. 70. Stile 392. 
* | That be endeavour'd to Murder ſuch a one. Finch 156, 
2 Bulſt. 20, 206. Lane 98. 1 Bulſt. 2, 201. Sed Ou, 
Co. 4. 18. 2 Bulſt. 206. Hob. 118, 375, 351, 196, 33. 
Hetl. 70. March of Slander, 2. 6. | | 
See Precedents, Co. Entr. 23. Hern. 239. 1 Broynl. 
261. Plac. Gen. 37. Read's Dec. 129. 


Uod cum predict. A. bonor. no'inis & fame con- 
For calling the Q dition. geſtur. converſacon. & gubernacon. a 

— Plaintiff Witch. tempore Nativitat. ſue hucuſque ſe geſſit & habuit ac 
hum'oi bonor. no'inis, &c. per totum idem tempus ab 
omni genere ſortilegii incantament ſive cujuſyis Artis 
Mag. voc. Witchcraft, & ab omni hujuſmodi delicto 
ſeu quocunque alio ſcandalo vel quacunque ſuſpic one 
earundem macularum immaculata reputabatur ac vi- 
tam ſuam Deo quotidie a toto pred. rempor. Nativi- 
tat. ſue incolumem Legibus hujus Reg. obedienten 
agebat quor. pretextu cadem A. non ſolum amoremfz- 
vorem & benevolen. quamplur. fide dign. Did. D. 
R. fidel. ſubdit. verumetiam quamplur. grandia lu- 
era proficua & advantagia de vicinis ſuis & al. did. 

D. R. fidel. ſubdit. cum quibus eadem A. de tempore 

in tempus Intromittere conſuevit in ipſius A. vitun 

& totius familie ſue legitimam manutenc'onem adep!. 
fuit habuerit & luerifecerit pred. tamen C. pre- 
miſs. non Ignarus Inſtigac one digbolica ſedud 
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Ations of Slander. 329 


E mn, veritat. & honeſtat. relinquen. invidioſe machi- Mircherait. 
nens pred. A. de hujuſmodi ſuis bonis nomine fama . 
eredentia converſac on. & gubernacon. predict. qui- 

bos ut prefert. imbut. fuerit deprivare & denudare 

E.cioſam A. in tam mala nomen famam Opinionem 

& ineſtimationem omnium vicinor. ſuor. aliorumq; 

gel. dict. D. R. nune ſubdir. inferre & in forisfact. 


x3 
6 


3 
3 


emiſſon. omnium bonor. & catallor. viteque ſue ex- 
tremum periculum inducere (tali die & anno) apud 
(Kc.) in Com. pred. in preſentia quamplur. fidel. dict. 
P. R. nunc ſubdit. adrunc & ibidem preſent. hee falſa 
Ef: ſcandaloſa & opprobrioſa Anglican, verba ſe- 
auen. de prefat. A. adtune & ibid. dixit retulit & 
Erroplayit A. B. (pred. A. modo quer. innuendo) s 
, ard hath bewit:hed my Cattle, averia ipſius C. 
modo defend. innuend. Quorum quidem falſor. & 
andaloſor. verbor. diftionis & locution. pretextu 
pred. A. non ſolum in magnam Infamiam & Scanda- 
1 apud omnes vie inos ſuos alioſque fidel. & fide dign. 
dict. D. R. nune ſubdit. incurrit & incidit verum— 
etiam quamplur. ingent. denarior ſummas pro hujuſ- 
modi fall. crimin. & accuſat. con. purgando & eva- 
euando. Et pro exoneratione ſua in hae parte ha- 
end. exponere & erogare coadt. fuit, unde dic. quod 
Pereriorat. eſt &c. 
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I I”; ſaid, the Plaintiff need not aver any Perſon is dead, 
r how ſhe did beqwitch, &. 2 Cro. 639. Stile 106. 


] £1 Cro. 101. March 93. But the better Opinion is, That 
| Ws Adlon vill not lie for ſaying one is a Witch, without 
5 Addition of ſome other Words, importing that ſhe hath 
- F=:tcbed ſore Perſon or his Goods, &. See Finch 126. 
a 00. 399, 306, 205, 233, 236, 531, 660. 1 Cro. 100. 


Pocb. 435, 257, 341. Bendl. 23, 127. Stile 11, 47. 
Hob. 137, 162, 155. But Witch, and I will hang you for 


WH ©4%onable. 1 Lev. 255. | 
- © Nor fer calling one Sorcerer, Inchanter, 1 Lev. 276. 1; Co. 59. 
3 


FO urer, Hap, Conjuring Knave, and the like. 13 Co. 

P. Brownl. 276. But ſome hold the contrary, and others 

lt it. See Godb. 341. Hob. 155. 3 Bulſt. 74. Tet if 

w) Special Damage happen to the Party by ſpeaking theſe 

Nds, it may lie. 2 Cro, 202. . ; 
Lee Precedent, Hern. 112, 222. Hanſ. 28. Cl. Man, Precedents. 
£ Cl. Aſſ. 196. Clif, 106, 107, 108, &c. 

F | | Quare 


Ations of Slander. 
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Rape. 


2 


Uare cum idem A. bonus verus caſtus & hope. 
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| {tus ligeus D. R. nune fir & a tempore natii. 


tail lue hucuſque fuit pius verus caſtus Incorruyy 


& immaculat. abſque aliquo fede incaſte fiye levis y. 
te crimine vel ſuſpicione eorundem penitus intact. in. 


maculat. immunis & liber per totum tempus ſuprz 


dict. vitam ſuam degit & continuavit quorum pre 
textu idem 4. magnum favorem & benevolentiam d. 


RF 

El verſarum Perſonar. ſibi non immerito conciliavit pre! 
#5 tamen F. premiſſor. non ignara felicirati & bono ita; 
4 ipſius 4. magnopere invidens & machinans ipſum / 
BEN non ſolum in bonis nomine & fama ſuis totaliter ce. 
1 nigrare & pejorare verum etiam in periculum uit 
15 ſuc amiſſionis inducere (tali Die & Anno) aput 
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8 Winne, 
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Preceaents. 


8 8g). 


quedam verba falſa & ſcandaloſa de eodem 4, in 


preſentia & auditu quamplur. ſubdit. & ligeor. d. 
D. R. palam & publiee dixit publicavit & propalaii, 
in his Anglicanis verbis ſequen. viz. Thou ( cunden 


Quer. innuendo) didſt raviſh M. W. ( Filiam J. W. c 


S. pred. innuendo) againſt her Mill (contra voluntit 
M. W. innuendo ) and deſervedſt to be hanged fir i, 
quor. quidem verbor. falſor. & ſcandaloſor. dicc's 
nis & publicac'on. pretextu idem A. non ſolum in 
bonis nomine & fama ſuis & graviter leſus eſt yerun 
etiam in diverſ. negor. ſuis licit. & honeſtis agen. 


multiplicit. deteriorat. exiſtit ad dampnum, &c, 


Note; To charge a Man with this Offence, or any Thin 
like unto it, may be Actionable; as to ſay he ſhould bai 
been hanged for a Rape, and it coſt him dear, o ti 
did ſt raviſh J. S. or be 18 guilty of raviſping |. S. or thou 


baſt raviſhed a Woman twice, and I will make thee f 


in a <white Sheet for it. 1 Co. 589, 101. Godb. 287 
See Precedents, 2 Cro. 19. Hanſ. 57. See Precio 


| 1 de Adulterio. 2 Bro. 18. 
Eo 
4 Sriomy and Uare cum id. C. bonus verus caſtus & fdel. ls 


dict. Dom. Reg. nunc & Progenitor. 1uor. . 


per Regum Anglie a tempore nativitat. ſue hucuig! 
geſſit habuit & gubernavit bonor. nominis fame col 
c'onis eonverſationis geſture viteque honeſte & ci 


1 | i 
| 0 tam apud omnes vieinos ſuos quam al. fideles laber 
117 dict. Dom. Reg. cum quibus idem C habirus =_ 
SL J | EE | Clue 
h Fr 3 


Ackions ok Slander. 
dictus & reputatus fuit ac de quocunque genere in- 
continentie Sodomie (Angl. Buggery) vel alicujus hu- 


331 


Sodomy, &. | 


zuſmodi nocivi criminis vel ſuſpie one eorundem in- 


W ſuſpect illeſus & intact. per totum tempus pred. re- 
manſit & continuavit quor. pretextu idem C. non ſo- 
um amorem & favorem omnium ſuorum & al. dict. 
Dom. Reg. fidel. ſubdit. quorumcunque ſibi non im- 
| merito obtinuit ac per ſpatium quatuor annor. jam 
| ulc, elapſ. & amplius fuit Clericus in ſacris ordinibus 
E & beneficiat. cu. Rectoria de E. in com. pred. ta men 
4 premiſſor. non ignarus ex ſua mera & nequiſſima 
malitia prehabita machinans & malic'oſe intendens 
eundem C. non ſolum in Bonis nomine fama creden-- 
a ſtatu & reputatione ſuis pred. quibus preantea fue- 
unt intact. ledere detrahere Scandalizare pejorare & 
totaliter denigrare verum & reputationem tam om- 
nium vicinor, ſuorum quam al. dict. D. R. fidel. ſub- 
| Gitor, ac vite ipſius C. ac omnium & ſingulor. bonor. 
catal. Terrar. & Tenementor. ſuorum & beneficii ſui 
pred. amiſſion. & forisfactur. periculum inducere & 
mferre (tali Die & Anno) apud F. predictum Falſo & 
Malitioſe in preſentia & auditu quamplur. dict. D. R. 
nunc ſubdit, crimen Sodomie (Anglice Buggery) eidm. 
C. nequithme impoſuit & objecit de eo videlicet qd. 
predictus C. cum quadam jquvenca erimen Sodomie 
commiſit & perpetravit preduſque A. ipſum C. to- 
taliter defamare jubvertere & deſtruere intendens ex 
uhleriori nequiſſima malitia ſua ad Generalem Seſſio- 
nem pacis tent. per adjornament. apud N. ſuper T. 
in Com. pred. die Mereurii ſcilicet decimo dic Mail 
| Anro ( &c. ) coram L. M. Arm. N. O. Arm. P. N. 
Arm. juſticiar. Dom. Reg. ad Pacem in Comitatu 
pred. conſervand. necnon ad diverſa felonia tranſer. 
& alia malefacta in eodem Com. perpetrar. audiend. 
| & terminand. aſſign. quandam Billam Indi Sament. in 
| pergameno ingroſſari falſo & malitioſe cauſavit de co 
quod idem C. tali Die & Anno, Deum pre oculis 
non habens ſed inſtig. diabolica ſeduct. apud E in 
Com. pred. in & ſuper Juvencam ipſius C. in quodam 
loco ibidem ( vocat. le Churchyard ) adtune & ibidem 
exiſten. & invent. felonice Brachiis ſuis amplectavit, 
anglice did embrate, & cum pred. Juvenc. adtune 
& ibidem ſceleratiſſime felonice & contra naturalem 
ordinem rem habuit vener. in cad. beſtia. & peccat. ill. 
| . dete ſtabile 
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4 So lemy, & e. 


Preceden:: 


gaions of Slander. 


deteſtabile horrible & ſodomiticum (Anglice y;,, 
By ggery) adtunc & ibidem nequiter & felonice & gi. 
bolice commiſit, & perpetravit contra Pacem Dos, 
Reg. & contra formam Statut. in hujuſmodi caſu cdi. 
& proviſ. quam quidem Billam Indictament. fic in. 


groſſat. pred. 4. ad pred. General. Seſſ. Paci, aut 
N pred. ad eandem Gen. Seſſ. Pacis coram jule. . 
pred. ad inquirend. pro dict. D. R. ibidem impanel. WE ; 
lat. & on'ar. & jurat. falſo & malitioſe exhibni pre- ö 
dictuſq; A. licer ipſe ſatis ſcivit omnia & ſingula pre- 7 
miſſa in dicta Billa Indictamenti content. fuiſſe fia 
 fitta & veritati contraria adrunc & ibidem ſuper ſer, k : 
ſuum falſo malitioſe nequiſſime & ſeandaloſe prefa. : 

Juratoribus magne Inquiſitionis aſſeruit & affrmayit 
materiam in dicta Billa Indictamenti fic ut prefer, n 
content. fore veram ubi revera materia pred. contra r 
Ipſum C. in Billa pred. content. ſuperius ſpecifen, e 
fuit falſa & veritati contraria & per prefar. A. hb. 
nequiſſime & malitioſęe deviſar. ca intenc'one ad no. Wi pt 
leſtand. defamand. & ad vitam ipſius C. ſub colors RE 1 
Juſtice. tollend. & exringuend. ac bona & catalla Ter- WF »:; 
ras & Tenementa ipſius C. in forisfactur. inducend. ie 
ac poſtquam pred. 4. dediſſet Evidentiam ut prefen. Nc. 
tuper Billam Indictamenti pred. prefat. Juratoriby, er 
magne Inquiſition. pred. iidem Juratores adtunc & b 
ibidem ſcilicet ad dc'am Seff. Pacis apud N. pre es 
prefar. Juſtic. reſponſum ſuum dederunt quod ip an 
materia in dicta Billa ut premittitur content. fuerui: & 
penitus ignoran. quorum pretextu idem C. nom . 
lum in bonis nomine fama credentia ſtatu & rep bi 
rac'one ſuis quibus preantea fuit intact. graviter le- put 
ſus eſt verum etiam idem C. diverſas denariorun ef 
ſummas in & circa purgac'onem in premiſſis exe! fie 
dere & erogare coat, & compulſus fuit ac in dives burr 
negot. ſuis licitis & boneſtis peragend. mulrip!icit, WE mer 
impedit. & deteriorat. fuit & exiſtit ad Damp. ipi n. 
. C. 10001, Et inde, &c, | | Que 
| | rum 
Tote, Sodomy and Buegery being very penal by the Lau, ; ſoly 
as Lo; of Life, &c. to charge a Man with th: i ſuis 
like Crime, ail be ationable. See 12 Co. 37. See 2 Et Wi efiat 
21. Foy Precedents on Indi ments for this, vide poſt. | * 
e Ira 
| PRO mite. 


actions of Slander. 333 


No eo videlicet, quod cum pred. A. bonus verus Foule Burnng. 
1 nadel. & honeſt. ſubdit. D. R. nunc exiſtit & ut WNW 
bonus, &c. ac diverſor. Progenitor. ſuor. nuper Regum | 
| Angl. a tempore nat. ſue hucuſq; ſe geſſerit habuerir 
& gubernavit bonorumq; nominis Fame, &c. apud 
omnes vicin. ſuos & nonnullos honorabiles & vene- 
rabiles viros & al. ſubdiros dict. Dom. Reg. per tot. 
temp. ſuprad. habicus dict. nuncupat. & reputat. 
E fucric ae de quocunque genere ardendi Domor. vel 
E Horreor. vel ſuſpic'one eorundem vel eor. alienjus 
inſuſpeck. & imwaculat per tot. vice ſue temp. ſu- 
prad. hucuſque remanſerit & continuavit pretextu 
eujus idem A. vitam horeſtam cum favore & eſtima- 
tione vicin. ſuor. & alior. ſubditor. fide dignor. dict. 
Dom. Reg. nunc & progenitor. ſuor. predictor. de- 
eerit & vixerit, Cumque etiam quoddam Horreum 
pred. N. B. frumento implet. exiſten. apud L. in Com. 
pred. (tali Die & Anno) felonice cumbuſtum & peni- 
tus iane ineenſum fuit pred. tamen W. premiſſor. 
von 1gnarus nequiter & diabolice Machinans & in- 
tendens dict. A. non ſolum de bonis nomine fama 
cCredene. & Eftimac'one ſuis pred. deprivare verum 
etiam jpſum A. in Scandalum ignominiam & oppro- 
biium public, & forisfactur. omnium bonorum & 
catallor. ſuor. Terrar. & Tenementorum viteque ſue 
amiſſionis periclum inferre & inducere die (& c.) anno 
Kc) apud A. pred. in Com. pred. in preſentia & au- 
ditu diver ſorum ſubditorum D. R. nunc adtunc & 
ibidem preſentium malitioſe dixit retulit propla vit & 
publicavit de eodem A. S. hee falſa ficta malitioſa & 
E <cfamatorioſa Anglicana verba ſequen. videlicet Ma- 
fe, A. I. ( dictum A. S. modo Quer. innuendo) did 
bun my Barn ( horreum dict. W. B. modo defend. fru- 
nento implet. exiſten. innuendo } with his own Hand, 
(manus propr. A. S. modo Quer. iterum innuendo ) 
Cuorum quidem falſorum & ſcandaloſorum verbo- 
rum dic onis & propalac'onis pretextu idem A. S. non 
| 'olum de bonis nomine fama eredentia & honeſtate 
VE pred. magnopere leſus & deteriorat. eſt verum- 
enam vieini ſui & alii fideles ſubdit. dict. Dom. Reg. 
conſortio ipſius A. ea occafione ſeipſos penitus ſub- 
trahunt & cum ipſo prout ſoliti fuer. aliqualit. intro- 
dittere ſeu commercium habere diffidunt & deſiſtund 
| d Dampnuin ipſius A. &c. 
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Theſs. 


Davelling- houſe, or thou didſt burn a Barn with Cory, i 


46. 2 Moe. Int. 22. Tho. 72. Cl. A. 195. Reads Dec. 10, 


ceny touches a Man's Life, and all his Eftate; tt 


Acklons of Slander. 
Note; To ſay to or of any Man, Thou didft lum: 


actionable; but it is ſaid not to be actionable for ſayin 
Thou didſt burn a Barn generally, nor may the Plaintif 
force it in the Declaration by an Innuendo, a Bayy full e 
Corn. Hob. 196, 332, 350. 4 Co. 14, 20. 1 Bulſt. 111, 
Yelv. 21. See Noy's Rep. 155. Hut. 122. 3 Bulſt. 20 
Cro. $34. But here the Plaintiff ſhews that the De. 
fendant's Barn was full of Corn, and feloniouſly bum, 
and that the Defendant ſpoke the Words of the Plain 
tiff, Sc. See Cook's Ent. 25. h 
And for Precedents of Accuſation and Init. 
ment, &c. | 
See Raſt. 12. Hern. 141, 153, 157. Rob. Ent. 68, , 

339, 341. 1 Bro. 3, 76. 2 Brow. 17. Clif. 25, 2), &. 
Thomp. 43, 35. Wi. En. 1, 7. 4 Hanſ. 24, 30, 53. Pl 
Gen. 48. 2 Mod. Inſt. 100. For Indicting of Rape, |; 
Entr. 96. Clif. 24, 28. Of Conjuration, 2 Br, 1 
1 Brow. 27. 3 Brow. 109. Aſb 26. Of Perjury, 4% 4 
De Intoxicatione, c. Co. Entries 25. Of Foryer, 
Bro. Red. 22. For Indictment of Nuſance, Clif. u 
31. Of Barrerry, Hern. 83, 226. 1 Bro. 11. Bro. I 
20, 25. & vide poſt. | 


For Precedents tonching Words of Theft, St 
2 Bro. 26. Rob. Entr. 70. Hanſ. 16, 27, 28. Bro. u 


116, 136. Clift. 115. 

Note; This Action will lie as well for Words cot 
cerning Petit Larceny, (which is the felonious I. 
king of any Thing under the Value of 12 4.) 40 ff 
Words ſounding of Grand Larceny (which is ti 
Stealing of any Thing above 12 4. The greater La 


leſſer all his Goods, and Corporal Pnniſhment, 4 
Whipping, &c. and will alſo lie in the Caſes follos 
ing, vi. 
(1.) For charging a Man with Sacrilege or Church 
robbing, 1 Cro. 301. 2 Cro. 153, 154. See Mart i 
Slander, 1 part. 48. : 
(2.) So to ſay one is a Pirate, or Maintainer 
Procurer of Pirates, 2 Cro. 629. 4 Co. 14. 


(3-) 


Adlons of Slander. 


(3.9 So to call one Thief, Robber, Houſe-robber, 
Sheep- ſtealer, Horſe-ſtealer, or to charge them to 
have done ſuch like Offence. 1 Cro. 329. Dyer 112. 
bzö. Owen 33, 4): 2 Bulſt. 260, 303. Ney 10, 20. 
4.) So for calling one Welch Thief, or a Roguiſh 
kaveand Thief. So for calling one a cunning Thief, 


b Cre. 329. 2 Bulſt. 134. 1 Bulſt. 146, 220. Let it is 


aid hardly to lie where the Words are Adjective, as 
Poguiſh, Thieviſh, Sc. as Thieviſh Knave, Roguiſh 


Knave, Thieviſh Whore, Sc. Co. 4, 16, 19. 1 Bulſt. 


B34, 138. 2 Cro. 514. 15 

(5) So for charging one to have committed any 
Robbery on the Highway. 1 Cro. 102. 

hut it is ſaid not to lie where the Words import 
Wo certain Charge of Felony. See March 91. 1 Cro. 
59. 1 Bulſtr. 112. Goldsb, 143. Hob. Pl. 268. 2 Cro. 315. 
6.) So a Son may have an Action for Words ſpoke 
& his Father; as, I will take my Oath that your Son 
Pole my Hens; with an Averment, That the Plain- 
Wt was his only Son, or ſome Averment to make the 
Perſon intended certain. Stile Rep. 46. Goldsb. $5. 

.) So for ſaying to the Son, Thy Father is a 


Thief, and hath ſtolen more Goods than I am worth, 


Without any Averment of what he was worth that 
Woke the Words. 2 Bulſt. 141. 
© (5.) So for this, thy Husband hath ſtolen ſuch and 
Ich Goods, 1 Cro. 127. 2 Cro. 443. 2 
00.) So for ſlandring a Man with ſtealing of Corn, 
Apples, Wood, Trees, Tiles, Lead, and the like; 
pa if the Charge in the Words be of ſuch a Theft, 
i if true, may bring a Man in Peril of his Life, or 
Wember of his Body, and where it doth charge him 
Ith the Stealing of any of theſe Things ſevered from 
Mat to which it is annexcd, ſuch Words will be acti- 
Wale ; otherwiſe, to cut and take away Standing 
rn, or Standing Trees, Wood, Furze, &c. or Ap- 
E from the Trees, is not Felony, or other great 
Time. | | 
(10.) The Opinions alſo are differenr about qualify- 
W the former Words by ſubſequent, (the Words, 
or for coming betwixt); as, Thou art a Thief, and 
WI! ſtolen my Apples out of my Orchard ; or, Thou 
Ka Thief, for thou haſt ſtolen my Apples out of wy 
Weiard ; ſome holding, that the Word and is an 
2 Additional 
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404, 476. 1 Bulſt. 143, Bendl. 157. Golds, 335.405 


See the late 
Statutes as ainſt 


R ci vers of 


ſtolen Good;. 


Conſpiracy, or 
Confederacy. 


lie,) there a general Action of the Cafe will les 


Adions of Slander, 


Additional to the Slander, and that the Word for dil 
only explain and qualify. Others, That it ſg h 
alike in both Caſes. See Hob. 77, 98, 191, 106, 381 


19. Yelvert. 10, 34, 154, 155. 2Cvo. 39, 114. Ny 13g, 
March 211, 280. 

(11.) This Action it is ſaid will not lie to charye 
one to keep or receive Thieves or ſtolen Goods, by 
to ſay a Man is a Maintainer of Traitors or Thiere 
it will lic, if they charge the Plaintiff to maintzn. 
receive, or conceal ſuch- knowingly ; or that he ; 
a Receiver of ſtolen Goods knowingly, becauſe lat 
to an Indictment for it. See 1 Cro. 171, 188, 48+ 
746, 888. Golabs. 48, 138. 2Co. 331. 3 Bulk, 161 
Yelv. 154. : 

(12.) The Action will lie by Way of Interropztin, 
2 Cro. 569. 12 Co. 134. Yet it ſeems an Afarmati 
ought to be implied; as, When wilt thou bring Hon: th 
Sheep thou haſt ſtolen? or the like. 1 Roll's Abride, . 

Alſo for ſaying, I charge thee with Felory, &c. Stu 
235. Thou waſt in Gaol for ſtealing the Biſhoy's Bak 
Goldsb. 130. * 196. e m 

So for Words uttered by Way of Opinion, Drean, 
Threat, or the like. Golds. 186. March 58. 

And generally it will lie for calling a Man Tl, 
unleſs ſomething of Qualification be coupled to pron 
the Thing charged to be no Felony. 1 Cre. $57. 


Conſpiracy, ſtrictly taken, is when two or not 
Perſons do maliciouſly endeavour, and conſpire i. 
gether falſly, and without any Ground, to incict ane 
ther for ſome Treaſon, Felony, or other Offence, 
and he who is ſo indicted, is after a legal Trial purge 
and acquitted: In which Caſe he may have Rene 
by this Action, and recover Damages according 
the Prejudice he receives thereby. E N B. 114, 
9 Co. 56. 5 

And yet in all Caſes where the Practice and F 
curement is ſuch by one Perſon, (that if there ver 


more joined with him a Writ of Conſpiracy would 


gainft ſuch a ſingle Perſon ; as if a Man do proct 
another to be arreſted, brought before Juſtices, e 
mined, or impriſoned for Felony, with Connie 


ations of Slander. 


fer to vex and diſgrace him, though he be not indiQ- 
Led for the Felony, yet he may have an Action of the 
Wc: in which he need not ſay that he was lawfully _ 
acquitted, as he muſt in a Writ of Conſpiracy, 9 Co. 
66, 57. 40%. 14, 15. therefore the Action on the Caſe 
5; more frequently brought. 


Wie; The Matter of Conſpiracy muſt be falſe, and 
She Conſpiracy malicious, which the Plaintiff muſt 
wake out, the Malice being the Ground of this Action; 
fr if upon the Trial it doth appear that either it 
has ordered in a Courſe of Juſtice, or that there was 
robable Cauſe for the Indictment, c. no Action 
Vill lie. | 


ejus Att. fuer. ad reſp. T. B. de placito 
ranſprefſionis ſuper Caſum, &. Et unde idem Z. B. 
xr 4. E Attornatum ſu. Queritur, quod pred. F. P. 
& L. uxor ejus ſimul cum VJ. P. de, &c. & T. ux. 
bins F. $, de, &c. & H. ux. ejus conſpiratione inter 
pos apud 5, in Com. pred. prehabit. ipſum T. B. de 
& quod ipſe idem T. N. & C. G. de, &c. (tali Die & 
Inno) Vi & Armis apud S. pred. in Com. pred. Deum 
re oculis ſuis non habentes ſed inſtigacon. diabolica 
Nuct. ex malitiis ſuis precogitat. machinan. & inten- 
n. F. uxorem ipſius T. B. de vita ſua deprivare & 
m felonice Murdrare in Potum ſuum Lacte compo- 
um Anglice in ber Poſſet Drink, quoddam venenum 
ortiferum, Anglice vocat. Arſenick, felonice poſue- 
Wnt & pred. Potum compoſit. fic venenat. felonice 
tune & ibidem pred. E. ux. pred. T. B. dederunt 
miniſtrayer, ad bibend. Et quod quidam 7. N. 
. pred. apprentic. ipſius T. adtune & ibidem 
liſten, nihil fraudis aut doli pred. Poti venenati & 
toricat, ſuſpiciens adtune & ibidem pred. Potum 
nenat. & intoxicat. bibit per quod idem T. W. ab 
dem {the ſame Day and Tear) ſupradict. uſq; ad 
alem diem) extunc prox. ſequen. languebat quo 
dem (Die & Anno) ſupradicto idem T” W. de ve- 
o ilo apud S. pred. obiit quodque pred. T. B. & 


. C. G. Die & Anno ſupradi&. apud S. pred. in 


J. Nee gti Com. pred. Tonſor, & L. ur. 


oute 
en pred. eundem T. W. modo & forma preditt. 
variance Intoxieaſſent & Murdraſſent contra Pacem 


4 


Conſpiracy. 
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Conſpiracy. D. R. nunc Coronam & Dignitat. ſuas coram E. 


J 


Writ of Con- 

ſpiracy. | 
1 Sannd. 230. 
2 Rol. 708. 
ante 174. 

N. B 2 jñuſt. 
562, 


Freredents. 


Afſons of Slander. 


H. Militibus W. R. &c. Armig. Cuſtodibus p.. 
cis dict. D. R. ac juſtic. ipſius D. R. ad Gig 
Tranſgr. & alia malefacta in partibus & Com. rel. 
erpetrat. audiend. & Terminand. Aſſign. apud gere: 
ral. Seſſ. Pacis dict. D. R. tunc tent. apud F. pred. f 
Com. pred. (tali Die & Anno) ſupradidto indigas 
& ipſum T. ea occaſione capi & in Gaola did. D.. 
in Caſtro de S. pred. in Com. pred. quouſque ide 
T. cor. prefat. Juſtic. & aliis ſociis ſuis Tuſtic, di 
D. R. ad pred. General. Seſſ. Pacis in Com. pre, 
tent. apud S. in pred. Com. pred. ſecundum Legen 
& Conſuet. Regni dict. D. R. Angl. pred. (tali hi 
& Anno) predicto acquietatus fuiſſet Impriſonatr & 
detineri falſo & malitioſe procuravit ad Damyrun 
ipſius J. B. 1201. contra formam Stat. in hujuſnc 
caſu edit. & proviſ. Et inde pred. T. B. produc, Sel &i 


* 


(1.) There muſt be two or more in the Plet, 5 
it will not lie againſt one, nor againſt a Man archi 
Wife, who are but one in' Law, unleſs the Wut 
that they ſimul cum aliis conſpired, Ec. 

(2.) The Party that brings it muſt be indideds 
arraigned ; for it will not lie for an Endeavou:s 
Preparation without an Execution, | 

(3.) The Proceedings and the Proſecution mult 
voluntary, without Compulſion of Law; for 0s 
who are obliged by Oaths, Jurors ſworn to pre 
or Witneſſes called to teſtify, are juſtifiable, 

(4.) It muſt be maliciouſly, for if there be en 
Ground for the Proſecution, as when a Felor] 
done, and great Cauſe to ſuſpect the Party by comte 
Fame or otherwiſe, the Action will not lie. 

(5.) The Charge and Accuſation muſt be fall 

(6.) The Party muſt be legitimo modo acguids 

Co. 9, 56. Bro. Conſpir. 4, &c, 

See Precedents of Actions on the Caſe for (: 
ſpiracy, Raſt. 123, c. Fitz. N. B. 115, 116. Co. 
109. 3 Brownl. 102. Aſb. 27. Hern. 262. 1 Bris 17 
124, 5. 1 Winch, Entr. 104. Vidian 145. 1 Saint! 
Bro. Red. 122. And touchipg Poiſoning, $22 
2 Mo. Intr. 24. 5 


gaions of Slander. 


Hitherto of Words which concern Life ; next of Conſpiracy. 


ſuch as touch Member or Limb: And firſt of Per- 


;ury, The Forfeit whereof is 201. ſix Months Im- 


riſonment, his Teſtimony to be of no Value, and 
(if not able to pay the Fine) to be ſet in the Pillory, 
and his Ears to be nailed, by 5 Elix. cap. 5. and other 
_ Statutes» | | 


B. Attach. fuit ad Reſpond. C. D. de placito 

6 ny ſuper Caſum &c, Et unde idem C. D. 

per G. E Att. ſuum queritur quod cum idem C. D. bon. 
&c. et tanquam bon. &c. bonorumq; Nomin. &c. & 
abſq; ulla alfa Perjurii ſive alterius Culpe & no- 
civi Criminis Macula illeſus & intact. per Tempus 
pred. ſe geſſit habuit & gubernavit, Cumque etiam 


pred. C. tali Die & Anno apud L. ſummonit. eſſet 


eſſendi coram R. S. Mil. adtune Major. Vill. L. ad 
ieſtificand. et veritat. dicend. pro et concernen. qua- 
dam Materia penden. coram prefar. tune Majore ac 
adrunc et ibid. coram prefat. Majori auditur. pred C. 
adrunc et ibidem parat. exiſtens ſuper Sac'r. Dei 
Evang. jurari coram prefat. tune Majore pred. ta- 
men A. premiſſorum non ignarus ex ſua mera et ne- 
quiſſima Malitia preh'ita machinans noi en Fama. et 
Eon. Opinion. ipſius G. D. in Turbacon'em vexac'on. 
et Infamiam inducere apud L. quedm. falſa et ſcan- 
daloſa Verba ac Mendacia de prefat. C. D. in preſen. 
et auditu dict. Majoris et quamplur. Liegior. dict. 
Dom. Reg. (tali Die & Anno) dixit retulit et pro- 
palavit in his Anglicanis verbis ſequen. viz. Sir (innu- 
endo pred. R. S. Mil. adtune Major. Ville L. pred.) 
do nat give him (ipſum C. D. innuendo) the Book, for he 
(ucrum innuendo C. D.) is à perjured Fellow, and that 
[ <ill prove. Quor. quid. fal ſor. fictor. Scandaloſor. 
Verbor. dicc'onts & Propalac'onis pretextu, &c. (as 
in Actions of Slander before) et multipliciter deteriorat. 
eſt ad Dampnum ipſius C. D. 100 I. Et inde produc. 
Sect. &c. | | 1 
This Action will lie for ſaying to or of a Man, 
He is perjured, Co. 4, 15, 19. Owen 62. Kiitch. 173 


Ny 34 61, 1 Ro/t's Abridg. 39, 40. Hutt. 56. Telver- 
77 160. | | 
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2 Of Words 
that concern 
Loſs of Mem- 
ber, Vit. 
Perjury. 
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$6 —_ Ackions of Slander. 
Perjury. But to ſay, He is or «vas forſworn, (unleſs it relates to 
NY ſome Oath taken in ſome Court of Record, Court- 
Baron, or Court-Leet, Aſſizes or Quarter-Sefſions) 
it will ſcarcely lie, 1 Cro. 30), 439, 572. Owen 15, 
62. Stile s Rep. 452. Hutt. 44. 1 Roll. Abridg. 41. But, 
He is a forſeworn Fuſtice, held actionable, ſans any Cal. 
Ioquium. 1 Lev. 280. | | 
"Tis ſaid it will lie for calling one perjared Beaf, 
2 Cro. 6, 3. - | | | 
So for ſaying he is Mainſworn, being a Word uſed 
in the North for Perjury; and the like of other un- 
common Words, if ſpoken to, or in Preſence of ſome, 
[es that know their Meaning. 
Precedent s. For Precedents of Words relating to Perjury, 0. 
Enir. 21, 26. Hern. 111, 211. 2 Mod. Inte. 18 RG, 
Entr. 94. Clif. 102, 104. 1 Bro. 23, 63. Bro. Vad. 44 
Thombp. 47. Plac. Gen. 27. Cl. Af. 221. Read. Decl. 110, 
Note; This Action will allo lie where the Word; 
Subor nation. charge the Party with Subornation, and procuring of 
* Perjury, 1 Cro. 899, 906, 308, 244. 1 Brown! . 
2 Brownl. 49. Leon. 102. 2 Cro. 158. | 
For Precedents of ſuch Subornation, See Tlomp. 53. 
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Forgery. Next, for a Charge of Forgery, viz. The Puniſh- 
ment of this Offence is, to be put in the Pillory, have 
one of his Ears cut off, and be impriſoned for a Year: | 
And if ſuch Forgery concerns a Freehold or Inheri. . 
tance, he loſes both his Ears, and his Noftrils are to =E 
be flit and ſcared, and alſo forfeits the Iſſues of his J 
Lands, and to ſuffer perpetual Impriſonment during 
Life. Stat. 5 Eliz. e. 14. 
If any one therefore ſhall charge another with this 
Crime (as that he hath forged a Leaſe, Obligation, 
Releaſe, Acquittance, Feoffment or other Dec ) 
wrongfully, this Action will lie. | 
So for ſaying, Thou haſt forged a Deed ; Or, Thou an 
3Þ a Forger of falſe Deeds, or falſe Writings ; Or, Thou art 
+. BY a Forger of Writings, Owen 47. 1 Cro, 553» 4» 60% } 
„ Dyer 285. . * 
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} by Ut But for Words that ſound adjectively, as Firg/"! tu 
„ Knave, or the like, it will hardly lie. Poph. 177. 8 
„ Nor for telling one, He has made a falſe Bond ot * 
| Fr 1 falſe Deed, or where the Senſe of the Words is unce!- E 
| a . rain Hob. PI. 8, 48. = « 
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actions of Slander: 341 


Y:t to ſay, One has forged a Record of Court, a Re- Forgery. 
copnizance, & Counterfeit Warrant upon a Writ, a | 
Commiſſion under the Privy Seal, a Licence out of 
ſome Court, a Qzare impedit, or other of the King's 
Writs, &c. the Action will lie. 1 Cro. 883, 237, 178. 

Yelp. 146. 2 Cro. 648. 2 Bulſt. 136. 


B. &c. Attach. fuit ad Reſpond, F. K. &c. Et pnrging an Ar- 
unde, &c. queritur quod cum idem F. bonus quittance. 
verus & fidelis ſubdit. Dom. Reg. nunc exiſtit ac ut 
bon. &c. ſubdit. dict. Dom. Reg. ac Progenitor. ſuor. 
E (nuper Regn. Angl.) a tempore Nativ. ſue hucuſque le 
geſſit & habuit ac bonor. nominis Fame, &c. apud 
omnes ligeos & fidel. ſubdit. dict. Dom. Reg. quibus 
idem F. cognit. habit. & reputat. fuit abſq; ullo Cri- 
mine five macula falſitatis contrafecc'onis five fabrica- 
tionis alicujus acquierancie five ſeripti aut alicujus 
alius noeivi Criminis Macula per tot. temp. ſaprad. ille- 
ſus intact. immaculat. remanſit pred. tamen R. premiſſor. 
non ignarus machin. pred. F. de hujuſmodi bonis no- 
mine fama eredentia & eſtimac'one ſuis totaliter depri- 
yareac in malum nomen famam & opinionem omnium 
ligeorum dict. Dom. Reg. nune ſubdit. quibus dem F. 
notus fuit inferre (and if the Words concern Freehold, Ec. 
ipſumq; quer. in periculo forisfa&ur. omnium bonor. 
& catallor. ſuor. & proficuor. Terrar. & Tentor. ſuor. 
necnon perpetual. Impriſonament. Corporis ſui indu- 
cere,)&c. (tali die & anno) apud B. palam & publice 
in preſen. & audien. quamplur. dict. Dom. Reg. nunc 
ſabdir. dixit publicavit & pronunciavit de eodem F. 
hee verba Anglicana ſequen. (videlt.) You (ipſum F. 
innuendo) did forge the Acquittance that is mm Queſtion be- 
twixt M. C. and N. G. (innuendo) quandam acquietan- 
tiam factam per prefat. M. C. predict. N. G. & per 
pred. N. placitat. in Cur. dict. D. R. cor. ipſ. D. R. 
apud Weſtm. in Com. Midd. in Barr. eujuſdam ace o- 
nis, ſuper demand. 50 l. nomine ipſius M. C. depen- 
den. in Cur. pred. verſus ipſum N. G. quorum quidem 
verborum falſorum dicc'onis & propalac onis pretex- 
tu idem F. non ſolum in bonis nomine fama credenc. 
& eſtimacon. ſuis graviter leſus eſt verumetiam fideles 
{ubdit. dict. D. R. eum eodem F. aliqualit. intromit- 
tere five eommunicac'oem habere prout ſolebant & 
uſt fuer. om' io recuſayer. & a Conſortio ipſius F. oe- 
„„ 2 3 cee _ caſione 
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342 Actions of Slander, 


Fogery, & e. ca ſione propalac'ois & publica'ois pred. Scandaloſor 
; verbor. ſeipſos indies magis magiſque ſubtrahunt ac 
etiam idem F. de bonis & rebus ſuis pro purgand. ſeip- 
ſum de hujuſmodi falſo crimine & accuſac'one magng- 
pere deter iorat. & pejorat. exiſtit ad Dampun, &c. 

See Precedents relating to Forgery, Thomp. 44, 53. 
Bro. Red. 22, 72. 2 Mo. Intr. 60. 1 Bro, 65, 79. Pl. Ges, 
EP Fpec. 25, 32, 35. 


(3) Of Woras The Third general Head of ſcandalous Words are 

* 2 ſuch as touch a Man in his Liberty, and were they 

Kc. true, would bring ſharp Puniſhment or Impriſonment 

: on him, (viz.) Such as charge him with Bribery, 
Barretry, Champerty, Extortion or Maintenance; al! 
which arc puniſhable by the Common and Statute 
Laws of this Realm, but come not under the Penalty 
of Loſs of Member or 'Limb, but of Liberty ani 
Eſtate, viz. | | 


— 


Bribery, Mc. For Bribery, See Precedents, Placit. Gen. 30. Thom. 5; 

3 Brownl. 113. Hern. 114. 

For Barretry, See Precedents, Thom. 57. 1 Broxnl, 18 
Bro. Red. 20. Hern. 88, 226. Rob. Envy. 340. 

For Champerty, See Precedents, Hand. 61. (lan, 
Manual 166. | 

For Extortion, See upper Bench Precedents, :4: 
Mi. Entr. 70. 47 E. 3, 34, 713. Hanſ. 61. Clark's Ms 
nual 166. 

For Maintenance, &c. Vide poſt the Ninth Head. 


But IT ſhall not inlarge this Head with particulz: 
Precedents, ſeeing they will be found to he mix'd with 
other Matter, (as the Precedents before are) either 
tending to Impriſonment, or ſuch as come within 
ſome Penal Statute. | | 


ta.) Slander of The Fourth general Head is of Words which ſcar- 
Office, dal a Man in his Office or Place of Truſt, as of 
| Juſtice of Peace, &c. | | 


B. &c. Attach. fuit ad reſpond. D. E. Mil. de plat 
- e Trarſer. ſuper Caſum & unde idem D. per J. &. Att. 
ſuum Quer. quare cum idem D. bonus verus & del. igens 


D. R. nunc ſet ac ut vers & fidel, ligeus dif. Dom. Reg 


LIL 


—, 5 pp. . 


actions of Slander, 


9 Hy diverſor. progenitor. ſuorum nuper Regum & Reginar. 


& gubernavit bonorumque No is Fame Converſationis & 
Rejutation. tam apud Honorabil. perſonas quam alios fidel. 
ſubdit. dict. Dom. Reg. &P Progenitor, ſuorun pred. quibus 
idem D. notus fuerat per tot. temp. ſupradict. habit. dict. & 
Reputat. fuit Cum; etiam idem D. (die & ann. &c.) fuit 
unus Fuſtic. D. R. ad Pac. in Com. D. conſerv. Necnon ad di- 
verſa Felon. Tranſgr. & alia Maleſacta in eodem Com. perpe- 
trat. audiend. & Termin. Aſſign. idemque D. per tot. temp. 
quo ipſe un. Fuſticiar. pred. ad Pacem in Com. pred. conſer- 


in omnibus ſecund. Leges hujus Reg. equaliter & veraciter 
monſtravit ac ſe ipſum in Officio ſuo juſte & honeſte geſſerit 
& gubernaverit ac ro ne inde idem D. Magnum Benevolen- 
tiam bonam Opinion. & Eſtimacon. tm. apud diverſas hono- 
yabiles perſonas qm. alios fidel, ſubdit. bujus Regni ſibi ac- 
guiſivit ac etiam cum pred. A. (pred. die & anno ſupra- 
dict.) pro eo quad non inveniebat ſufficien. Securitat. ad Pa- 
em ipſius Dom. Reg. conſervand. ac de ſe bene gerend. erga 
cid, Dom. Reg. &P cunctum populum ſuum necnon ad compa- 
end. ad prox. general. Seſſion. Pacis pro Hundred de C. in 
exden Com. tunc tenend. licite & juſte commiſſus fuit Priſone 
tun dict. Dom. Reg. pro pred. Com. D. per pred. D. S. L. M. 
D. C. Sec. Mil. tunc Fuſtic. dict. Dom. Reg. ad pacem in 
Com. pred. conſervand. necnon ad diverſ. Felon. & c. ut ante, 
to aſſign. Pred. tamen A. B. premiſſor. non ignarus ſed Ma- 
coinans ipſum D. in bonis Nomine Fama Eſtimacon. & Re- 


jutac'en. ſuis pred. Magnopere ledere & deprivare ipſumque 


D. in Scandal. & diſplic. ta. apud vicin. ſuos & alios fidel. 
ſaldit. D. R. nunc inferre & inducere (Die, Anno & Loco) 
in Com. pred. Ioquens de pred. Comm ſſione pred. A. ad Priſona. 
fred. ex cauſa pred. per pred. Fuſticiarios ad Pacem adtunc 


© nidem bec falſa ficta Scandaloſa Mendacia & Anglica- 


n corba ſequen. de eodem D. tunc un. Fuſtic. Com. pred. ut. 
ivelertuy exiſten. in auditu quamplur. ſubditor. dict. Dom. 
Neg. adtunc & ibidem exiften. palam & publice dixit aſ- 
ſernit publicavit & propalavit videlicet, you (eundem I. 
endo) were the only Man that cauſed me (ſeipſum 
A. innnendo) to be impriſoned unjuſtly (pred. Commiſ- 
fone Priſone per pred. Fuſtic. ad Pacem innuendo) without 
vail or Mainpriſe, and cauſed Irons to be put on me, 


and there laid till almoſt dead. Quor. quidem verbor. 


jalſor, & Scandaloſor. Dictionis & Propalac onis pretextu 
| ＋ 4 ä idem 


band. extitiſſet Fuſtitiam ſecund, Poteſtat. & Scientiam ſuas 


343 


of Office. 


1tag. Br. a tempore Nativitat. ſue hucuſque ſe geſſit habuit 
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Prece8erss;, 


Of Office 


adtons of Slander. 


idem D. in bonis Nomine Fama Credenc. & Eftimac's ſuit 
pred. quibus preantea uſus ſuerat multipliciter leſus & dy; 
riorat. exiſtit ad Dampnum, &c. ante. 

So this Action lies for ſaying of an Officer, (where 
Skill is required) That he has no Skill in bis Office, or 
That be is an Extortioner. 10 Co. 61. 

But where the Colloquium or Talk was of other Ma. 
ters not relating to his Office, it will not lie. And if 
the Plaintiff ſer forth Part of the Words only, thy 
Defendant may ſet forth the whole Matter in Avoid. 
ance of the Suit: Alfo, if they are ſpoken indefinite. 


ly without any ſuch Reference, they will not be 


actionable. Hob. pl. 351. | 
It will lie for a Sheriff, Lawyer, Attorney, Recciver, 


Auditor, Conſtable, Phyſieian, Preacher, Mayor, ji. 


ry- man, Overſcer of the Poor, Commiſſioner, Stewart 
of Court, Surveyors of Lands, &*%. Co. 10, 61. Cv. 4 
16. Hob. pl. 188, 145, 17, 93. 1 Danvers 114, to 120. 
From all which it is to be obſerved, That to main- 
tain this Action for flandering a Man in his Office, 
the Words muſt be ſpoken, 
(1.) Either generally without any Peference, and 
ſo may be referred to his Office by Implication : Or, 
(z.) With Reference to his Office, for if they. be 
ſpoken on any other Subject than his Office, they vil 
nor be actionable. | | 
Alſo the Plaintiff muft declare, That he was ſuch 


an Officer at the Time of the Words ſpoken ; but he 


need not ſhew, that the Hearers knew him to be ſuch 


an Officer. Hob. pl. 93, 104, 351. 


And if the Words are ambiguous, yet if there ap 
pear to be ſuch Force in them, as to induce the Hear. 
ers to take them in the worſt Senſe, the Court wil 
uſually take them ſo. Hob. pl. 35. 

For Precedents herein, See Hern. 253. Thomp. 46 
2 Mod. Intrand. 30 Rob. Entr. 65. For an Officer at 


great Truſt, Winch Entries 70. For a Counſellor, 2 Bu. 


22. I Sarnd, 120. For a Phyſician, 1 Bro. 21. For 


Rector for Simony, Tho. 50. 2 Med. Intr. 32. 2 Br 


77. Quær. For an Attorney's Falſity, Hern. 106. being 
an Ambidexter, 1 Bro. 24. Cl. Man. 156. Bro. Hei. 
For a Sub-colie&or of Taxes, That he had altered a 
Figure in the Book of Aſſeſſments, Bro. Red. 71, &,. 
For a Surveyor of the Navy, Lify's Enzr. 77: 5 


Actions of Slander. 349 


| The Fifth Head is of Words which ſlander a Man (5) Slander of 
In his Trade: As for ſaying of a Tradeſman, That he Trade. 
0 a falſe Book in his Shop, Rob. Enir. 46. Hern. 111. 2 12. 

Ec, for a Taylor, for Words of Coſenage, 1 Brownl. 54. 

s for ſlandring an Inn-keeper in his Profeſſion, if 

Ihe loſe his Gueſts thereby, Co. 4. 10. Sce Aſyton's 

ur 21. For the Maſter of a Ship, That he is uncapable, 

d. 51. So for a Braſier, Pewterer, &c. for Words of 

Wnuficiency, Sc. Cliff. 109. 2 Bro. 15. Bro. Red. 85. 

Porn. Method. Nov. 35. So for a Brewer for Words of 


5 


duwbolſome Compoſitions, Read. Decl. 121. the like of 
pyſuffciency. Clif. 109. | | 

So for calling a Tradeſman, that uſeth buying and 
5 ling, Bankrupt, or he will be a Bankrupt very ſoortly ; 
bor ſaying of a Merchant, He is fled and gone, and 1 
ue my Money; or He is a beggarly Fellow and not 
tb a Groat, 1 Lev. 276. or to ſay of any Tradeſman, 
Flat be bath cheated a Man in his Trading ; or to ſay, 
WE: keft falſe Meaſures to cozen his Cuſtomers, See Hob. 93. 
Wet to call a Mercer cheating Knave held not actiona- 
Ne, Sant a Colloquium of his Trade, 1 Lev. 250. And 


MN 
bo! 


Where this Action lieth for ſlandering a Man in his 
Wade, the Words muſt be ſpoken. 3 


© (1.) Either generally, and ſo may be referred to 
it; Or, | 

(2) Relatively, as Bankrupt, or the like: Or, 

(63) With expreis Reference to it, otherwiſe they 

ill not be actionable. | | 

E Alſo the Plaintiff muſt declare that he was ſuch a 

Tradeſman in particular, and that he was ſo at the 

Wine of the Words ſpoken, vide Hob. 93. And in this 

Mction, it is held to be the beſt Way to alledge ſome 

Pecial Damage, if the Caſe will bear it. | 

| ior ſaying of a Merchant, He was a Bankrupt, Precedents. 
| Bro. 63. 2 Bro. 23. 2 Mod. Intrand. 34 The like 
Wr « Mercer, Rob. Entr. 77, Thomp. 51, 52. Mo. In- 

und. 1 Clerk's Af. 198. Ec. Lilly Entr. 73. He gets 


P Living by cheating, &c. See Clif, 111, 113, 116. 


he Sixth Head is of Words which tend to the /6.) Loſs of 
hols of a Man or Woman's Preferment; as to ſay of Preferment. 
. Noman that is like to have a Husband, That ſbe had 
Bard, or ſhe is Incontinent, or that ſhe lay with 


or that A. B. had the Uſe of her Body, and the 
be „„ e loſe 
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Preferment. 


0 on with Child, whereby ſhe loſt the Fayour of js; 


Pyeceatni,, 


C7.) teins 
Hifcaſes. 


for Words of Inſufficiency and Inability, or Luft 


zn infeCtious Diſeaſe, as the French Pox, Ley: 


Attions of Slander. 
loſe the Match thereby, 4 Co. 16. But not to (, 


73 G12 
arents. I Lev. 261. See Cumb. I2, 13. Lilly 7; 
61. O ante 286. | 
So it will lie for a Bachelor for ſuch Words d 
Slander ſpoken in Hindrance of his Marriage, uber. 
in he may ſhew, That be ſhould have been married u, 
Woman worth 100 J. in Riches, c. See Hern's pl. 221, 
For theſe Words, He is a drunken Fellow and cms 
Whoremaſter, a common Swearer, and is worth nul 
for he is Sunk, whereby he loſt his Repuration, w; 
the Woman refuſed to take him to Husband, s. 

It alſo lies for ſaying of a Divine, about to be- 
ſented to a Benefice, That be is an Heretick or Er- 
municate, or has a Baſtard, 1 Lev. 248. if thereby k; 
loſe his Preferment. 4 Co. 16. 

So where a Perſon qualified ſtands for an Of 
as a Stewardſhip, or the like, and one ſay, He i; x 
Ignorant Man, and unfit for the Place, and thereby k 
loſeth it. So to flander a Servant like to have a rn 
vice, cc. and he thereby loſeth it. But in all tis 
Caſes the Plaintiff ought eſpecially to alledge ti 
Loſs of his Preferment. 

For Precedents relating to Loſs of Preferment. 


'Thomp. 50. 2 Mod. Intrand 27. For ſaying of a lai 
ihe had a Baſtard, 1 Bro. 49. Read. Decl. 108 1! 
Clerk's Man. 168. Clark's Aff. 207. Aſp. 20. For Nat 
ot Incontinency whereby ſhe loſt her Martz 
2 Mod. Intr. 29. Bro. Vad. Mecum 4.5. Thonth. 45. l. 
Entr. 106. The like of a Widow, 1 Bro. 62. Hers. 11 
The like for a Bachelor, Thomp. 57. Hern. 22% | 
Words of Bawdry, ſec Bro. Red. 70. Vidian 4% 


The Seventh Head is for falſly ſlandring one to hi 


Plague, or other ſuch Diſeaſe, whereby he out 
ſeparate himſelf, or to be ſeparated by Lav ii 
the Society of Men. 4 Co. 17. Hob. 219. 290, 4 
fee 1 Cr. 99, 648, 878. Stil. Rep. G4, 11%, * 
283. Ney 151. Goldsb, 11. Hetl, 70. 2 Cre. 144 9 
499. 


G 
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; Care cum Morbus Gall. (Angl. vocat. the French Infectious Diſ- 
a ! por) ſemper fuit & adhue exiſtit eftimar. int. om- eaſes. 


: Perſonas morbus adeo fetid. contagio putrid, & 


fut dict. & reputar. cum tali morbo infici & Pox oz A. B. 
aminari verum etiam aliquod Comereiu. five 
nfortium habere vel aliqualit. intromittere cum 
libus perſonis omnino recuſant ac penitus abhorrent 
medere cum tali perſona infeCta vel que reputar. eſt 
m iſto morbo conta'nar1 Cumq; etiam idem R. bon. 
& fidel, ligeus dict. Dom. Reg .nunc & predeceſſor. 
pr. nuper Regum & Regin. Mag. Br. a tempore 
. fue hucuſque fuit ac pie vere caſte & immacu- 
&. abſque aliquo fede incaſte five diffolur. vite Cri- 
ine vel ſuſpic'one eorundem penitus intact. imma- 
lat, & immunis per tot. Temp. pred. degit & con- 
buavir nee unquam fuit contaminat. vel infe&. cum 
ed. Morb. Gal. ſed per tot. Temp. vireq; ſue Cur- 
n ſemper fuit & adhue exiſtit liber & im'unis in om- 
b. partib. ſuis ab eodm morbo putrido & deteſtab. 
nunquam fuit ſuſpeR. vel reputat. cum iſto Morbo 


1 ei vel contaminari pred. tamen C. (the Def.) 2 | 
„br non 1gnarus ſed ex ſua mera & nequiſſima 
„li prehabita Felicitar, ipſius R. vehementer & 
opere invidens machinanſque & nequiter inten- 
plum R. non ſolum in bonis nomine fama Cre- 
& Reput. ſuis pred. quibus ut prefert. imbur. 
"cer & perjorare (tali die & anno) apud C. 


Com, pred. habens colloquium de & concern. ip- 
n R. tunc & ibidem cuidam N. O. de C. pred. Gen. 
auditu diverſar. venerabilium & fide dignar. perſo- 
F. dict. Dom. Reg. nunc fidel. ſubdit. ibidem con- 
par, de codem R. hee falſa ficta & ſcand. opprob. 
malitioſa Anglicana verba & Mendacia ſequen. 
ſo fite ſeand. & malitioſe dixit retulit propalavit 
publicavit, viz, Mr. R. S. (innuendo R. S. modo 


er) hath ſet the French Pox on A. B. (quandam A. B. 
10 . pred. Spinſter innuendo) Quor. quidem verbor. 
or. 


& ſeandaloſor. dic'on. & propalacon. pretextu 
em R. non ſolum in publicum ſcandalum Dedecus 
infamiam inductus eſt & pro perſona libidinoſa & 
; eratifima(Anglice, debauched) repuratus eſt verum- 
T7: „„ | L etiam 


teſlabilis ita quod queliber Perſona non ſolum fugit Precedent for 


N » . : ſaying the 
f icrarem & converſac'onem talium Perſonar. que Plaintiff had 


in ito morbo putrido & deteſtabili infe&. ſunt vel ſet the French 
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Infectious Diſ- etiam amici vicini & conſanguinei ipſius R. ac al 


For ſaying, The 
Plamniff had 
mn) Right to tie 
Manor. ( e:117 
about to les it; 
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Ackions of Slander, 


perſone ipſum R. ut perſon. infect. & contagioſun fi 
ger. & abhorruer. & adhuc fugiunt & abhorrent . 
cum ipſo R. aliqualit. intromittere vel converſate gn. 
nino recuſaver. & recuſunt & perinde idem R. in d. 


verits negot. ſuis licitis & honeſtis agend. multiplici, Fat 
impedit. exiſtit ad Dampnum ipſius R. cent. lib WA" 
Et inde produc. ſectam, &c. Cum hoc quod iden » f. ad 
verificare vult qd. predict. Anglicana verba (rectin . 
aner 


tbe Words ſupra) ſignificabant quod idem R. laborahit 
de pred: putrido Morbo Cal. R quod ipſe cum Mor 
bo iſto deteſtabili prefat. 4. B. ante tunc infeci; (An 
glice had infected) & contaminavit & in iſto ſenſu tune 
& ibidem fuer. intellect. per pred, perſonas in gut 
auditu cadem verba locuta fuer. ES 

Of an Inkeoper, That bis Wife is a Whore, aid | 
Inn a Common Bawdy- Houſe. Clif, 117. 

See other Precedents, 2 Bro. 6. 2 Mod. Intran, :6, 


The Eighth Head is for ſlandering of Titles to Eſtate, i 
to ſay, He hath no Right or Title to ſuch a Manor, &t 
or hath no good Eſtate therein, or can make no good Efated 
it; eſpecially when he is about to Sell or Let it, a 
thereby the Chapman deſiſts or falls off. 
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For P 


Uare eum idem 4. bene pacifice & quiete ſeit! 
| fuit in Dnco' ſuo ut de Feodo de & in Maneri 
de . cum pertin. & fic inde ſeit' us exiſtens idem 4 
poſtea ſcilicet (die & anno) Manerium ill. euicunqu 
perſone five quibuſcunque perſonis illud capere vole 
vel volentibus ad Terminum annor. int. eos agreand 
Dimittere propoſuiſſet & intendiſſet pred. C. premii 
ſatis ſciens Machinans Jus & Titulum ipſius A. ad As 
nerium illud in Scandalum & infamiam inducere i 
ipſum A. quo minus Ipſe Manerium ill. alicui peric! 
juxta intencon. & propoſicon. ſuas pred. dimitteg 
poſſit impedire, Et dict. Dom. Reg. ad Manerui 
ill. ranquam ad Manerium dict. Dom. Reg. concelat 
& ad dict. Dom. Reg. in jure Coron. fue Anęl. ſhe 
dan. & pertin. intitulare proponens — (tali die 
anno) apud M. in preſentia & audien. cujuſdam A 
Gen. & diverſor. alior. ligeor. dict. Dom. Reg. cicen 
4. ignot. aſſirmavit & publicavit qd. pred. A. B. nul 
habuit jus five Tirnlum ad Man. pred. (Anglice c 


be! 
inhe1 
dd this 
woken | 
d tha 
hath 
de Elbr 
evis; f 
aun 1 


am, 


Attions ok Slander. 349 
#, ber) innuendo qd. pred. A. null. habuit jus five Slander of 
lum ad Manerium de M. pred. per quod pred. Terk 


wibens poſtea ſeilicet (die & anno) proſecut. fuit 
ua Cur. Cancellar. dict. Dom. Reg. quaſdm. Lite- 
pat, five Commiſſion. ſub Magno figillo ipſius 
m. Reg. ſigillat. quibuſdm. T. W. Mil. & aliis di- 
g. ad inquirend. per Sacrum. probor. & leg'lium 
minum de Com. S. pred. utrum jus five Titulum 
nerii_illius de dict. Reg. concelar. fuiſſet neene 
me quar. quidem Affirmaconis & publicac'onis 
ed. 4 Manerium ill. eum pertin. alicui perſone 
re aliquibus perſonis dimitte re non potuit ac idem 
iverſ, denar. ſummas circa Defene oem juris & 
uli ad Manerium ill. eum pertin. ſolvere coact. 
it quo. pretextu idem A. multiplicit. vexat. inquiet. 
deteriorat. exiſtit unde dicit qd. deteriorat, eſt & 
ampnum habet ad valenc. 150 librar. Et inde pro- 
. Sect. Sc. 


dee in Upper Bench Precedents 116. The Plaintiff Prece toxc;, 
ned of Lands by Feoffment, would have fold Par- 

|; the Defendant ſaid, He had an Eſtate by Deed ; 

d ibid. 23 5. The Plaintiff ſeized of a Manor where- 

E 100 Acres, wherein he had a Warren, were Par- 

l, and which he would have ſold : The Defendant 

id, one R. had a Third Part thereof. See Raf. 

. 494, 594. Vide 3. Brownl. 112. Plaintiff ſeized of 

nds for Life of himſelf and others, for which he 

gained with M. and the Defendant ſpoke Words 

hereby M. refuſed to proceed in the Bargain. Alſo 

Raſt. Entry. 112. Co. Entr. 29, 30, 35. Hern. 111, 141. 
Br. 70. Rob. Entr. 14. 2 Mod. Intran. 25. | 
For Pleadings herein, ſee Co. Entr. fo. 34, Ec. 


* 


The Ninth Head is of Words which tend to one's Hardt which 
inheritance ; as for ſaying, Thou art a Baſtard ; tend to dijuures 
dd this Action will lie for calling an Heir yo the” . 
oxen before or after he had the Land in Poſſeſſion, 

id tho' he be not about to ſell the Land, and tho' 
hath no particular Loſs by ſpeaking of the Words. 
* Elbroſe's Caſe in Cook's Reports, Mic. 20. Fac. Banco 
4 1; for thereby the Title of his Land may be 

in in Queſtion, | | 4 
| ut 


5 Afirmac'oni & propalac'oni pred. C. pred. fidem NOX) 
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350 


Di ſinherirance. 


Pireceaents. 


(10.) Slander 
by Decd. Vide 
1 Lev. 240. 


For an Attorn'y 
againſt one for 
writing en a 
Paper, and 
therein charges 
him to be a Sc- 
aucer o, Mit- 
neſſes, 


| Ations of Slander, 
But if he who ſpoke the Words claim the Te 


next Heir, he ma juſtify it, and th ion wi ſua © 
lie, and if the Plalntiff ir this, e . . 85 
ſer it forth by Way of Bar: "— 
ee Precedents herein, Co. Ent. 28, In C 
Aſv. 66. Thomp. 58. Read Dec. 12). 2 Me ba 
Simile de Filia & Hered. Hanſ. 26. 2. Bro 57 np 
The Tenth Head is a Defamation by! in ſe 
tion, which is more than a 1 publi 
this _ be done by a malicious Indictment cx peri 
ſee before in Slander by Conſpiracy, &. A E. b 
Libel, or ſcandalous Writing publiſhed AS q | mil. 
other Act done to defame the Plaintiff, = | I. cn 1 
| | vr otal. 
Ad Reſpond. E. un. Attorn. &c. queri, q | 

e cum ipſe bon. ver. &c. Cumque etiam 0 
E. per nonnullos Annos jam ult. elapf. fuit & a0 BY 
exiſt, un. Attorn. Cur. Dom. Reg. de Banco hie ad oy 
quidem Officio un. Attorn. pred, Cur. hic ein 118 
via Solicitatoris Cauſar. & Settar. tam in al Cr oy 
Recordo apud Weſtm. in Com. 74. qm. in alt _ 
intra hoc Regnum Mag. Br. abſque aliqua eng over 
c'one {educc'one ſeu Manutenc'one Teſtium ai 2 
jurand. ac abſq; aliqua fal. vel ſiniſtra Tradat = 
ſeu inſinuac' one cum hum'oi Teſtibus five procy r 
cone aliquor. fal. ſacror. in Negotiis ſuis Attced -— 
ſolicitatoris bene & honeſte ſe geſſit & habuit 2 
quod idem E. bona nomen Fe mam & Opinin E w 
cum Clientibus ſuis coneiliavit ac occaſione ind wy 
verſa grandia lucra & proficua pro vickus ſui ac as 
tione & familie ſue ſuſtentacon. lucrari & acqui ” 
uſus fuit Cumque etiam pred. M. & F. ux. ei Lo 
ſeilicet Term. &c. Anno, &. in Cur. Wi D on 
Reg. Cancellar. ſue apud Weſtm. pred. tune exif 4 2 
quandm. Bill. Querimonie verſ. quendm. J. ef wh 
buiſſent & ſuper eadem Bill. talit. Proceſs. fu 8 
eadem Cur, Canc. quod diverſi Teſtes videlicet 6 yok 
& pred. E. modo Quer. & alii product. & Exami 9 
fuiſſent ex parte pred. T. pred. tamen A. preni A 
rum non ignarus ſed machinan. & intenden, bon + 
men & famam ipſius E. ledere pejorare & deſtru 275 
ac ipſum de victu ſuo & familie ſuſtentacon. t and 


rare (tali die anno & loco) falſo & ex mera mi 
I 


Qtions of Slander, 351 

ua deviſavit compoſ. & ſeript. in quad. papiro de & By Writing. 
concernen. pred. E & prefat. S. & F. reſpective \_STY/RI 
reſtes fic ut prefertur product. & examinat. exiſten. 

in Cauſa pred. inter M. & F. ux. ejus & prefat. E. 

int, al. verba hec falſa & ſcandalola verba ſequen. 

videlicet (recite the Words) ac poſtea ſcilicet (eiſdem 

Die Anno & Loco) pred. M. pred. Papyrum continen. 

in ſe falſa malitioſa & ſcandaloſa verba pred. malitioſe 

publicavit Quor. quidm. De viſacon. & Compoſic. 

Scripture & publicac'on Papyri pred. pretextu pred. 

g. bon. no'en fam. & opin, ſua apud Clientes ſuos 

amiſit ae Clientes ſui ipſum total. deſeruer. per quod 

idem E. de victu ſuo & Familie ſue ſuſtentac'on. 

total. deprivat. exiſtit ad Dampnum, &c. 
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A Libel may be either by Writing, as by Anagram, Lil el. 
Fjigram, Rhyme or Proſe, compoſed and publiſhed to 
the Defamation or Contumely of another, by which 
his good Name and Fame may be prejudiced, And 
this may be by malitiouſly repeating or ſinging the 
Words in the Preſence of others, or by delivering 
oyer the Libel, or any Copy of it to another, with 
Intent to ſcandalize the Party. | 

Secondly, It may be by Act or Deed without Wri- 
ting; as by Images or Pictures, when the Party is 
painted or repreſented in an ignominious or reproach- 
ful Manner. — Or by Signs, as when one doth make 
or fix a Gallows, or any other reproachful or ignomi- 
nious Sign, at the Door of the Party, or elſewherc. 
See 5 Co. 126, 225. I Oro. 125. 2 Brocunl. 1 52. Poph. 139, 
140. Hob. 153, 334, 337. Heil. 10. | 
Nate; Though this Offence was formerly puniſhable Notandz 
| in the Star-Chamber, and is ſtill indictable in Banco 
Regis, Cc. yet when it falls within the Rules of Slan- 
der, the Party grieved may alſo have this Action on 
| the Caſe, 2 Brownl. 152. Hob. 334. Alſo note the fol- 
lowing Rules, Viz. | 

(J.) It matters not whether the Thing ſaid be true 
or falſe in a Libel. Ouær. 

(2.) Nor whether the Party, againſt whom it is 
made, be of good or ill Report. 

(3.) Nor whether it be divulged openly, or ſecretly 
and in private. 


(4.) The 


352 Atztons of Slander. 
Libels, &'c. (A.) The Offence conſiſts either in the Contriyin; 
* or procuring it to be contrived, or in the malicion 
Contrivance Publication or procuring thereof, after the part 
_ Vublica- knows what it is: But to read, or hear it read, or 
ah when he readeth or hears it read, to laugh at it, i; 55 
Offence ; or if he take a Copy, and doth not publiſ 
it to others, this is no Offence ; but if after he hat 
read or heard it, he repeat the ſame, or any Part of 
it, in the hearing of others, or after he knows it t 
be a Libel, he read it to others, this is an unlayfl 
publiſhing of it; and if he take a Copy, and do ny: 
after deliver it to a Magiſtrate to examine it, it h 
great Evidence that he hath pubiſhed it. 9 Co. 60, 
Scendalous Let= (5.) Therefore, if one write a Letter containing 
ters. ſcandalous Matter againſt another, and ſendeth it to 
Third Perſon, this may be a Libel, 2 Brounl. 1 52. and 
ſo ſome hold, if writen to the Party himſelf, By. 
139, 140. and ſo of a Letter written as to the Party, 
bur ſcattered abroad, Sc. Hob. 153. 
(6.) That though the Party, of whom the Words 
were ſpoken, be dead, yet the Libeller may be 
uniſhed for it, be it againſt a private or publick 
erſon. Sce 5 Co. 125. 12 Co. 134. 
(J.) Therefore, if one find a Libel, and would keep 
himſelf out of Danger, if it be againſt a private 
Man, the Finder 1s either to burn it, or to give it pre- 
ſently to a Magiſtrate : But if it concern a Magiſtrate, 
or other publick Perſon, he is preſently to deliver it 
to a Magiſtrate, to the Intent that the Author may be 
found out and puniſhed. | | 
Precedent s, See before in Scandalum Magnat. and Raft. Entr. 1; 
for Libels. Alſo Hern. 153. and Rob. Entr. 72. for 
falſe and ſcandalous Petition; and the like for a Doftor 
i Lev. 240. of Laws to a Committee of Parliament. Vidian 6 
I Saund. 120. For an Attorney, for falſe Articles er | 
hibited, Hern. 157. For a Counſellot at Law, for 4 
falſe Libel, 2 Brogunl. 22. 1 Saund. 120. | 
« AXﬀionsof Slan- Alſo touching Actions of Slander in general, Nat 
aer in general. the following Rules, viz. 
| (1.) That an Alien born under a King or State in 
Amity, may have this Action. 1 Bulſt. 134. Tel. 195. 
(2.) If one ſlander Two Men at one Time, they 
may not join, but muſt have ſeveral Actions. 1 C.. 
368. Dyer 19. Goash. 76. 
| 1 3.) 80 
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Actions ok Slander. 


(30 So if Two ſlander One, he muſt ſue them ſe— 


verally. | 
(4.) If the Slander proceed from the Wife, the 
Husband and Wife muſt be ſued for it, and not the 


Wife alone. 
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(5.) But for Words both againſt a Man and his 


wife, the Husband may ſue one Action alone for his 
own Slander, and he and his Wife may after {ue an- 
other Action for the Slander of his Wife. And Note; 
For any Slander of the Wife alone, *tis beſt ro join 
the Husband and the Wife, Stile's Rep. 113, 161. 

(6.) If Two have an Office jointly, and a Slander 
be of one of them in Relation to his Office, he mult 
bring his Action alone. Winch. 21. Rep. 40. 

J.) It one ſay of a Jury, M the Fury are Foreſcvorn, 
every Juror may have this Action againſt him, bur 
muſt fue aſunder. Mich. 7 Fac. in Comuni Banco, 
Deacon's Cale. | 

(S.) Where the Words are utterly incertain in them- 
ſelves, no Innuendo or Averment can make them cer- 
tain; but where they are ſo ccrtain in themſelves, as 
that it may be known what Perſon the Speaker did in- 
tend, there they may be actionable. 3 Bult. 72. 2 Cro. 
10). | 

(9.) If the Declaration be laid, That the Defen- 
cant dixit the Words, and ſay not de Ouerente, it is 
naught, for it appears not how (or of whom) the 
Words were uttered. Sie's Rep. 70. 

To theſe Actions, the Defendant may plead the 
general Iſſue, Not Guilty; or if the Plaintiff declares 
on ſome of the Words only, when all together are 
not actionable, He may ſet them forth at large as he 


| ſpake them, and traverſe or juſtify the whole, or 


— 


plead Not Guilty to the Words alledged, as the Caſe 


requires. Alto in Bar of this Action he way plead 


the Statute of Limitations, if not brought within 
| Two Years after the Words were ſpoken. Vide 
ö Ray m. 61. : | ; 


See Non. Cal. pleaded, Hern. 220, 240. Rob. Entry. 4. 


3 For trayerſe of this Action, ſee Bio. Red. 99. 


For Juſtification, Sc. Rob. Entr. 71. Thomp. 72. 


| Hanſ. 66. 1 Bro. 122. rod communis vox fuit, Rob. 


Entr. 95. & vide Repl. De injur. ſua, &c. ibid. and 


| 1 Ad. 43, 44. Aft. 21. Thom, 65. And ſee, Ouod 
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Quer. fait perjurat. ut Teſtis ſuper Interrog. in Canc. Plc, 
Gen. 28, 29. Ut Def. per Reſponſ. in Canc. Clif. 105, U 
Teſt. ad Sefſ. Pacis, Bro. Red. 60. And lee the Reflic, 
ibid, Fuſtific. for that the Plaintiff forſwore himſelf 
about the Limits of a Pariſh, 2 Mod. Intrand. 134, 
and 3 Inſtr. Cl. 275. That being ſworn at a Leet, he 
revealed the Secrets of the Jury, Brown's Vas, 118. 
If the Plaintiff declares, That being ſworn as a 
Wirneſs in B. R. againſt the Defendant, the Defen- 
dant falſly and malicionfly intending to ſeandalize 


the Plaintff in the Hearing of the Juſtices and Officer 


of the Court, and others being there, ſaid, There ;; 
not a Word true in that Affidavit, and I will prove it Ly 
40 Witneſſes; yet ſuch Action is not maintainable; for 
the Anſwer the Defendant made to the Affidavit was 
a Juſtification in Law, and ſpoken only in Defencecf 
himſelf, and in a legal and judicial Way. Vide 1 Ri 
Abridg. 87. And Note, no Action lies againſt Pei. 
tioners who purſue the ordinary Courſe of Juſtice. 
Vide 4 Co. 140. | 


Note; For calling one Thief, the Defendant juſti 
fies, for thar rhe Plaintiff had ſtolen a Thing in cer- 
tain. Plaintiff replies, That after the Fact done, 
and before the ſpeaking of the Words, he was par. 
doned by a general Pardon; this Repli-. ſhall avoid 
the Juſtification, for by the Pardon the Felony was 
extinct. Hob. 92. b. Rob. Entr. 71. Thomp- 7% 


. Hanſ. 66. 


The Plaintiff declared for printing and publiſhing 
a ſcandalous Libel in hac Forma, To the Honourable 
the Committee of Parliament for Grievances, The 
humble Petition of E. X. Ec. ad Damp. 20001. To 
which the Defendant pleaded a Juſtification. And 


the Plaintiff demurred, and the Defendant joins 


aun. 130. . | 
{1.) It was agreed, That the Exhibiting the Peti- 
tion to the Committee was legal, and that no Action 
lay, though the Matter in the Petition was falſe ans 
ſcandalous, becauſe exhibired in a Courſe of Juſtice, 
and before thoſe that had Power to examine whether 

true or not. | | 
(2.) And as to the Charge of Printing, Publiſhing 
and Diſpe:ling it, the Court held, That it was the 
Order 
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Actions of Slander. 


order and Courſe of Proceeding in Parliament, to 
rint and deliver Copies of Petitions (of which the 
Court ought to rake judicial Notice.) But this ſeems 
to be alter'd by Order of the Houſe of Commons; 
and as to an Objection of delivering the Copies to ſe- 


355 


Pleas, CFC. 


reral Perſons not Members of the Committee, (as in 


truth it was) it was anſwered, Thar the Plaintiff 
micht have replied, and ſhewn that Matter, bur by 
his demurring he had admitted the Publication was 
only by Delivery of them to Members of the Com- 
mittee, as the Defendanr had alledged in his Plea, 
and Judgment for the Defendant, V.de 1 Sannd. Rep. 
90g. 124, & 130, 131, 132, 133. Rob. Entr. 74. 1 Koh. 
Abr. 33. | 


Note; It is a good Juſtification, (although the Words 
were falſe) That he was a Counſellor ar Law, retain- 
ed in an Iſſue between the Plaintiff and J. S. And he 
ſaid the Words in Evidence for his Client, if they 


For & Counſe dor. 


were directly material to the Point of the Iſſue. Vide + 


16. 428. and Hob. 348. That the Juſtification is good 
although they were not material, to the Iſſue, eſpe- 
cially by Conſequent, and for Mitigation of Da- 
mages. 1 Roll. Abridg. 87. 
Mich. 3 Far obi int. Brook and Mountague, adjudged ; 
That if in falſe Impriſonment the Defendant pleads 
in Bar that he was a Mayor of L. and impriſoned the 
Plaintiff until he found Sureties for his good Behe- 
viour, being a Man of ill Fame and Carriage; upon 
which the Plaintiff replies, De Injaur. ſua propr', Ec. 
Anda Counſellor at Law retained for the Defendant, 
upon the Information of his Client, ſays in Evidence, 
That the Plaintiff was of ill Behaviour, and had com- 
| mitted Felony ; upon an Action for theſe Words, he 
may well juſtify the ſpeaking of them, for the Mar- 
| ter aforeſaid, (although they be falſe, and although 
| they tended not preciſely in Proof of the Iſſue) for 
they tend to purge a Magiſtrate and the Courſe of 
Juſtice, and are material ro mitigate Damages, and 
nere ſpoken without Malice. 1 Ro. Abrids, 87. M. 
Hob. 328. See 2 Cro. 90. And ſee the Caſe of Green- 
Load againſt Pitt, cited 2 Co. 91. and 1 Fob. 87. 
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356 Adions of Slander; 


Plea:, o. And fee further, touching Pleadings in Actions on 
CSR the Caſe for Words, the General Abvidoment of the 
Law, lately publiſhed by Mr. D'Anvers, Part i. 
fol. 162, 166, 170. 
The Statute of Limitation is thus pleaded : 
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: Statute of L. i- Ce non Onia dic. d. per — Actum Parliament ] 
J miarion plead- (reciting the Act to) ac dicte Acc ones ſuper. Caſus FM 
I 64. / olg 
[ | pro verbis infra un. annum prox. poſt ine ni pred. tune pre 't 
14 ſent, Seſſ. Parliamenti vel infra duos annes rox. joft werlq vs 
4 lo:uta & non poſtea pront per eundem Act. int. alia pln; | ” 
bs liguet & apparet. Et idem A. ulterins dic. qd. pred. x; | 5 
1 verſiss pred. A. in forma pred. prolat. eft Acco ſuper ”= int | 75 
* pro verbis Scand aloſes et ad, Cauſa Acc onts ill. accrevit ant : oh 
4 (tal. diem, anno, cc. tertio) © non poſtea Q. Ouod, non (lun unt * 
4 Unis annus & ah 216 prox. poſt finem pred. Seſſion, P ar. 9. 
4 znenti pred. verriet. 'am duo anni & amplius prox, poſt yd 1 0 
L Cauſan Ac nts pred. fuer. 87 exiſtunt excurſt CP expirat 13 
4 ante uam Ao fred. primo incepta fuit, Anl. ce WAS com— | 5 
1 meneed, verſus preſat. A. Et hoc farat. eſt, &c. Unde, &. 13 
4 Replic. Recludi non can dic. qd. bene - verum eft c od. A | Pla 
* inen 
1 c 4655 ter ipſum D. verſus pred. A In forma b red. pri- 15 
. lat. eft Acc o ſuper Caſum pro verbis Scandals is [ed dem J. 13 
14 ulterius dicit gd. Arc ' pred. per 7 ſum D. Senf Frefut. A. L = 
| in forma pred. prolat. primo mi FO 12 fait 29 ate Aprilis, an, ee 
EZ, cuarto quody; Cauſa Arcon. ill. accrevit foft pre. . dien, | con 
. 0. anno, Cc. tertio, ac infra duos annos prox. ante pred. BW 
Aon per ipſum D. in forma f red. jrolat. Vt hoc, of 7 
de, EP Ma 
Rejeinter aud T dic. qd. Cauſa Acc'on. ill. non accrevit poſt pred. poke. he 
Hits. | c. ary '0, Cc. tertio ac infra duos annos ante re be 
Aceton. per ipſum D. in forma fred. prolat. modo © bee ſom 
prot pred. D. ſ::perizs pla itando a4 t & de hoc pon. e or 
ſuper Priam. Et pred. D. ſimiliter, & c. Ideo, & c. bn 
: Diel 
For Precedents of other Pleas to this Action, ce i mac 
the Books of Entries above cired, | the; 
| Anc 
N 
Ma 
ö Or, 
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Non feng ande. 


Of Actions on the Caſe for Deeds, N 


Heſe are generally either for Nonfeaſance, Male- 
T feaxance or Misfeazance. 3 i 

(i.) Nonfeazance is the Omiſſion of what a Man Nom eaxance. 
couęht to do, and comprehends an Afſumpſit, either 
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err ſſed, as on all Contracts and Agreements, or im- 10 
Led, i. e. ſupplied and intended by Law; as where + 
| 1 inploy one to do ſomething, tis implied I ſhall . 
| pay him for it; ſo where an Inkeeper entertains a 1 
| Traveller, tis implied he ſhall pay him for it, and the 7 
like; or an Aſumſſit may be upon an Obligation of 10 
Law, without any Aſſummſit either expreſſed or impli- i 
ed; às where a Smith refuſes to ſhooe my Horſe, or 1 4108 
a Victualler to entertain Gueſts. 14 Hey. 6. 18. . e 
2.) Malefeazan e, is a doing (without any Aſſum'ſit Maleſeax ance.] 1 v1 
expreſſed or implied by Law) of ſomething which Li 
ongh: not to be done at all; by which 17 doing the „e 
Plaintitt Iikewiſe receives Damage. As diſturbing me | „ 1 
in * Way, Common, Water, Profits, e. cheating 1 6 | 


me in a Bargain, ſpoiling my Deed, reſcuing a Priſo— 
ner taken at my Suit, or ſuffering him to eſcape ; 


keeping a Dog he knows is accuſtomed to bite Sheep, l 

keeping my Goods, &c. and in general every Act that 1 

contains Dampnum & Injuriam, i. e. Malice in the De— bh "1 

ſendant and a Damage to the Plaintiff, | 7. Jag 
(3.) Misfeazanre is the doing of ſomething (which a Migeazace. Þ 


Man hath expreſly undertaken, or which the Law 
by Implication requires him to do) otherwiſe than 
he has undertaken, or the Law requires it ſhould 
be done, by which Miſdiing the Plaintiff receives 


EE 3 2 12 
# . — — : — 
— — ͤ— ee — A 
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ſome Damage; as where a Maſon builds a Houſe leſs, e 
or otherwiſe than he has undertaken; ſo where a . 
Smith pricks my Horſe, or a Taylor ſpoils my Gar- W 
ment, though no ſpecial AH umſit or Agreement be my 
made — Of each of which general Branches, with ſj: Fc: 
their Subdiviſions, I ſhall take Notice in their Order. I 
And firlt, of 1 
Nonſeazance, which has Regard either, (1.) To a Alliant 1 
Man's Real Eſtate; Or, (2.) To his Perſonal Eſtate: — 88 6% 
Or, (3.) To his Body or Perſon: Or, (4.) To his“ i 6 i 1 
duit in Law, or other Affairs, which may be com- = n 
| Aa 3 pounded FT | il 
1 

I 

ny 19.21 
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Nonf ear ence. pounded of the Two former. And herein, firſt, of 


a a Nonfeazance on an exprels Promiſe, touching a Real 
1. Real eſtate. Lſtate. | 


Not making g Uare cum idem Def. prefat, Quer. unum Mel. G 
gol Eſt at 40, decem Acras Terre cum pertin. in A. pro quadan 
Land according © 3 . 2 
a Pec 7,..0 Summa eidem Def. pre manibus ſolut, vendidiſſe 
to AT? Cut. 5 y | FS a . « . 
| iiemq; Def. ad faciend. eidem Quer. ſufficien. & ſecur. Stat, 
de Wieſſuagio & Terris pred. cum pertin. infra tres Mer. 
ſes jam elapſ. eidem Def. apud B. promiſiſſet pred. tan 
Def. ſuſſicien. & ſecur. ſtatum de Meſſuag. & Terris pril. 
mi'e ſecit ſed ill. ei facere omnino recuſavit & adhuc recuſut 
ad Dampnum, Fc. | | | 


I bs od 


— 


Not ma a Dod cum idem A. cum prefat. C. ad unum N.. 
=! vraado 2 ejuſiem C. ſituat in R. in Com. pred. ab eo emen. 
ling ii ane Pro uadam pecunie ſumma videlt. pro centum ſolidis eiden 
ther, in B,R, A. premanibus ſolut. apud R. (tali die & anno) bavgani- 
z.2ſfſet idemq; C. Feoffamentum inde prefat. A. & Hered, ſui; 
infra certum tempus jam elapſ. videlicet infra 14 dies prot, 
Fo ſt pred. die facere ibidem eodem die Aſſumpſiſſet pred. C. l. 
cet ſepius requiſit. & Feoffamentum pred. eidem A. in bas 
parte juxta formam Aſſumpc'on. pred. non fecit ſed ipſum d. 
in ha: parte callide machinans defraudare Meſſuagium pred 
cuidam S. infra Tempus pred. apud R. pred. vendidit & 
Feoffamentum inde eidem S. & Hered. ſuis infra idem Ten, 
falſo, & fraudulent. fecit ad Dampnum, d. | 
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Note ; That in the Conſideration upon theſe A Humm 
fits, there muſt be ſome Value expreſs'd, importing 
ſome Gain to him that makes the Promiſe, or ſone WWF +» 
Loſs to whom "tis made, or both; but the Proportion 
of the Value is not conſiderable, for a Penny, ora WW ,, 
Pint of Wine, will as much engage a Promiſe as WW face 
100 J. Hob. pl. 6. 10. Co. 76, 102. But in this Caſe ſue: 
the Jury will give Damage according to the Con- 


770 

deration, and if they give exceſſive Damages, Relief 2 

may be had in Chancery. See more hereafter in en- 4% 

preſs Aſumpſits touching Perſonal Eſtates. def 

Precedents, See Raſt. Ent. 5, 6, 7, 685. Aſh. 15. Hern. 66, 9% WW tr 
129, 169. 1 Brownl. 204. 3 Brownl. 52. Hanſ. 51, 5. WM ÞB. 


Read. Decl. 5. CI ff 40. 4. Plac. Gen. 16. Clark's A. Pi] 
* 264. 1 Brown. 12, 29. Rob. Entr. 33 72 109. 2 Brown. F 
+} | 2. Thomp. 23. Vidian 96. Clark s Man. 78. a 
| * oe | ny 
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And ſee, for not performing an Agreement to build Nonfeazance. 
2 Houſe, &. Inſtruc. Cler. 2 part. 10). and the like, NY 
2 Haund. 150, gc. Where on Non 4ſſumpſit pleaded, 
and Verdict pro Quer. moved in Arrett, That the 
Plaintiff had not entitled himſelf to the Action, for 
the Agreement was, That he ſhonld do the Work 
and receive the Money for his Labour, and does not 
ſay he had done it, but only parat. fait, & obtulit ; 
ror ſhews, that the Defendant hindred him, but held 
that the Words parat. fuit, &. was a ſufficient Aver- 
met af er a Verdict; and Judgment was for the 
Plain. | 
Where one Thing is to be the Conſideration of {vrment. 
tie other, tho' there be mutual Promiſles, yer Per- 
formance muſt be averr'd, unleſs a Day certain be 
appointed for the Performance. 1 Sal. 112, wide 
oft, | 
L Precedents. Eern. 169. Thef. Brov. 88. Clif. 44. 
Rob. Entr. 10 Winch. 73, 93. 2 Saund. 346. Read Lecl. ). 
1 Brown. 28. Bro. Red. 16. 5 
This Action may alto be on an Aſumgſit implied by 
Law, touching Real Eſtates. As, tor not repairing 
dea Banks, Mounds, c. | | 
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Verſus C. de placito quare cum idem B. Ripas & ag np. en- 
B oe Seweras & Foſſat. maritima iſs pro Ter. & Tene- plied rouching 
rents videlicet un. Meſſuag. & 3o Arr. Terre que tenet in Real Eſtates, 
partibus S. & c. pro ſalvac one eorund. pertin. contra fluxum 
E impetum Maris contingen. facere emandare & reparavre 
debeat ipſezue ac omnes al. Tenentes Terra. & Ten entor. 
in eiſdem partibus a tempore cujus, &. Ripas Sewveras & 
Fiſata maritima tro Rata & porc on. tenure ſue contin- 
gertia pro Salvac one partium pred. contra bu modi. Flux- 
us V impetus Maris ferer. emandaver. & reparaver. ac 
facere, emandave & veparare uſt fuer. debuer. & con- 
ſuever. idem C. Ripas Seweras © Foſſat. maritima iſs 
(tro Terris & Tenementis que tenet in eadem villa) contin- 
gentia facere, Mc. per magn. Temp. videlicet a Die, Oc. 
uſque diem, c. non curavit per quod Aqua maritim. pro 
defectu emenda on. & Reparacon. Ripar. Sewerar. & Hiſa- 
ter. ſuor. maritimor. Terrar. videlicet 100 Acr. Terre ipſius 
B. in S. gc. diverſis Bladis videlicet Tritico Hordeo Fabis 


Piſ & avenis ſeminat. inundavit. Et idem B. proficuuns 
8 Aa 4 | Terre 
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Nonſeaxa 


Of Ations on the Cale fo2 Deeds. 


nee. Terre ſue pred. ad valenc. &c. amiſit unde dicit qd, av. 
V riorat. eſt, &c. 


(Note; This Action is ſet forth by Way of pre. 


ſcription, with the Words, «ſt fuer”, &c. and therefore 
improperly called an Aſſumpſit.) 

If there be a Charge upon any Man, by reaſon of 
his Tenure of Houſe or Land, to repair any Bank, 
Bridge, Gutter or private Way, or the like, and he 
does 1t not, and thereby I have a ſpectal Prejudice, 
I may have an Action of the Caſe againſt him in 
the Form, t ſupra. Sce the old Book of Entries, 
ol. 10. | | 
f So if one be bound by Tenure to repair the Sea or 
Fee ern Banks, and he neglect it, and thereby my 
Ground is drowned, I may have this Action; but if 

the Decay happen by an extraordinary Inundation or 
Accident, no Actiòn lies. 10 Co. 139. 
Alſo, it lies againſt a Man for refuſing to grind in 
the Lord's Mill according to Tenure, See the 
Precedent, Argument and Judgment in 2 Sau. 
. | 

So where one 1s hound by Preſcription to make 
his Hedge next to my Ground, and does 1t not, and 
thereby other Mens Cattle come into my Ground, 
or I am otherwiſe damnified, I may have this Action 
for my Relief. And fo for any ſuch Thing, which a 
Man is bound by Tenure and Implication of Lay 
to do. See the old Book of Entries, fo. 3. So it he 
do not repair Houſes on Notice, or do not pay Taxes, 
Sec. which by Law he is bound to do. See 21 Hen. 7, 
2. 22 Hen. 6. 14. | 


Prevenests, For not repairing Sea Banks, Bro. Red. 67. For not 
| raiſing Banks, c. Clerk's Manual 178. Reads Decl. 99. 
Clerk's Afſ. 210. 2 Mod. Ent. 88. Vide Tit. Nuſance poſtea. 
For not repairing Incloſures, Sc. 1 Brownl. 263. 
i Broxwn. 28. 46, 66. Clerk's Manual 185, Thomp. 35. 

Rob. Ent. 52, 87. Bro. Red. 20, 62. 
Nonfeaxance Next we come to Nenſeazance on an Aſſumpſit exprel- 
1 ſed, touching Perſonal Eſtates; as for not paying 


Money on an expreſs Bargain for Cattle or Good: 


Qua re 


fold, lx. 


ſc ci. 


dem E 


| vet A 


1 51 


| ſ mils 
| lenc. 
alen 
Cafe 
25 ela 
A. pr 
eidem 

| conten 
: ſuas | 
| tender 
ere s 
| Aſſn 
conte 
fra 

3 regu 
. recuſ, 
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Lure cum pred B. (tali die anno & loco) in conſi- Nonſ car aute. 
derac'one gd" pred A. ad ſpecial” Inſtanc' & requi-= N NJ 
pred” B. barganizaſſet vendidiſſet & deliberaſſet ei- Perſonal E tare. 


D 


ſiC 01. 


4% B. 3 Zurvencos (Anglice Heifers) pretii gl. legal” mo- 
„et Anolie, & 10 Oves ( Anglice Weather Sheep) pre- 


ti 51. ſmiliter, Sc. Unum Equum color nior pretii 81. For live Things. 


| fmilis, Ec. Unum fulcrum (Anoli e a Bedltcad ) ad va- ſay, pre ii; ond 
nc. 40 8. ſimilis, &c. Unum Ef hipium & un Frenum ad frr dean I ings, 
vale” 2. (naming the Goods as they are) pred” A. in 3 vale 54. 
Cfd inde ( eodem Die Anno & Loco) ſuper ſe Aſſump z = 7 1 Reg. 
fe eidem B. adtunc & thidem fidel. promiſit qd iſe pred 8 
A. pred” ſeparal' denar ſummas in toto ſe att ingen ad. Ec. 

adem B. cum inde vequiſit eſſet bene © fidelit” ſolvere EP 

antentare vellet pred” tamen Promiſſion: & Aſſumption” 

| (vas pred minime curans ſed machinans & frau:ulent. in- 

| jendens ipſum pred. B. in hac parte callide & ſubdole deci- 

ger & defraudare pred” (the Sum) ſecund' Promiſſion' & 

Aſwump' ſuas pred eidem B. nondum ſolvit aut aligualit* 

E contentavit li et ad hoc faciend' pred' A. (tali Die & Ann) 

fſaradicto & ſepins poſtea apud M. pred per eundem B. 

E refit ſuit ſed illa ei ſolvere bucuſque retuſavit & adhbuc 

E recuſa ad Dampnum ipſius B. 20 l. Et, WW. 


For Sale of a Gelding, 2 Mod. Intran. 53. 1 Bro. 14, precedents. 
| 29. Sale of Oxen, [dem 40. Brown. vad. 3. Clif. 62, Cattle. 
65, 90. Of Horſes, Bro. Red. 23. Clerk's Man. 92. 

122. Clerk's Afift. 230. 2 Mod. Intran 77. 2 Saund. 


a3 
„** 


For Goods ſold, See 1 Saund. 70. Hanſ. 56, 60. Vi- Good. 
dan 96. Clerkjs Man 61, 91, 95. Cliff. 64, 67, 75, 88. 
Kead Decl. 42, 66. Cl. A/. 184, 230. Agreement to 

E pay ſo much for Bricks as ſold in the Country there— 
abouts, 1 Bro. 28. For Coals the Market-Price at 

| Eilingſeate, Cliff 908. For Money promiſed in Ex- 

| change, Clerk's A. 99. Vidian 43. Clif. 71, &c. 90. 

Jo be paid when his Wife ſhould be delivered of a 
Child, 62. Br:avnl. 45. To be paid to the Plaintiff, if 

J S. ſhould fail or break. Clerk's Minual. 112. To 

de paid according to the beſt Price, Clif. 58. For not 

1 celivering of Money, Clerk's Aſſ. 199, 209, 273. Not 

| celivering Corn, Clif. 96, 97, 99. Not delivering 

1 Goods, 1 Bro. 30, 67. Thomp. 18. Clif. 91, &c. 938. 

| bgainſt a Carrier for Goods delivered him to carry, 

ae joft, and Clerk's A. 260. Plac. Gen. 60. 1 Bro. 
| Vad, 
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Notice, Requeſt, 
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Contracts cxc- 
cutea. 


Df Actions on the Caſe koz Deeds. 
Vad. 11, On Aſſumpſit to give a Quarter's Warning 
or to pay a Quarter's Rent, Clerk's Manual 126. © 


Note; A Declaration may be bad for miſcomy. 
ting or miſcaſting the particular Prices or Values n 
the Totum ſe attingen. See Stile 214. 


Rules touching Notice, Requeſt, Demand, &c. 


In Declarations upon many of theſe Aſumpſy, i 
is neceſſary to ſhew a Notice; or a Nequeſt and be. 
mand, as the Caſe requires. As ta Notice; (23) 

(I.) Where the Matter to be done voth reſt in he 
equal Knowl-ge of the Parties equally, there yg 
Notice is neceſſary from the one to the other, 

(2) But where it is more in the Knowledge of hin 
to whom it is to be done, there it is neceſſary he 

ive Notice to the other of what is to be done. 

(30 Where.a Duty doth ariſe upon a private AG 
of 'he Pl:intiff, there Notice muſt be given of ſuch 
Act, before the Action can be brought, for elſe the 
Breach may be ſo private, that the Defendant by 0 
Poſſibility can have Knowledge of it without fuck 
Notice. | ES 

(4.) Where a Thing is to be done by a Stranger, 

and hes as much in the Knowledge of the Defendant 
as of the Plaintiff, the Plaintiff is not bound to give 
Notice to the Defendant. 
(5) In caſe where a Penalty is to be recovered for 
nor doing the Thing, there Notice muſt be given, 
1 Cro. 34, 385. 2 Cro. 492. 1 Bulſt. 12, 13. Hob. 51 
Hutt. $0. | | 

(6.) When it reſts upon a Matter to be done be— 
tween the Parties themſelves, Notice is to be given 
to the Party, who is to make a Payment of Money 
upon an Act to be done by the other, to whom the 


Payment is to be made: But otherwiſe where it 15 


to be done by a Stranger, for there he is to take No- 
tice at his Peril. 

(J.) Alſo Note; On Contracts executed, (as where 
you promiſe to pay me 20 J. in Recompence of 2 


Houſe I have built at your Requeſt, or where von 
= | promile 


irate 


Ok Acions on the Caſe koꝛ Deeds. 


-omiſe to ſell me your Horſe for 101. already paid 

[and received) no Notice is neceſſary. 

(8.) Bur in Contracts Executory, as where all o 
art of a Thing agreed upon is to come; as if you 
{hall bring me in ſo much Corn, or build me a Houſe 
by ſuch a Day, I will pay you ſo much Money, or 

ie like: In this Caſe, Notice mult be given that 

vou have delivered the Corn, built the Houſe, &c. 


Lee 3 Bulſt. 44. 
Rules for Requeſt and Demand, vix. 


(1) Where Money is to be paid, or other Thing 
to be done upon Requeſt, there a preciſe Requeſt muſt 
be alledged 3 except on Bonds to pay on Requeſt, 
Ec. Vide Cumb. pag. 361. 


. 


.) In all Caſes where the Ground of the Action is 
for a Debt, there the Law induceth the Promiſe, and 


the Requeſt is not iſſuable, nor Parcel of the Conſi- 
| or Duty 1n the Plaintiff before, there the general Li- 


| queſt makes it a Duty, there the Requelt muſt be 

E preciſely alledged. 

6.) Alſo, where the Action is founded upon a Col- 
lateral Matter, and not for a meer Debt or Duty, 

there the Requeſt is iſſuable, and ought to be expreſ- 

ly alledged. ; 

| (4. That where a Requeſt 1s to be ſet forth, there 


and Place thereof muſt be certainly ſer forth. 

E (5) And Note; Wherever Notice is to be given, 
er Requeſt or Demand to be made, to produce and 
E warrant an Action of the Caſe, the ſame mult be ſer 
forth in the Declaration, and averr'd to be made or 
cone accordingly. 1 Cro. 179, 280, 281. Pl. 159, 
167, fc. 2 Cro. 183, 652. 2 Bulſt. 229. 3 Bulſt. 
W 297, 326. Tel. 66, 67. Leon. 73. Vide 6 Mod. 227, 
252, Sc. | | 
Ihe Obſervation of which Rules may ſerve to illu- 
rate the Precedents on this Head of AMſumpſiti. 


The 


deration; ſo that where there is a Right to the Debt 


| cet ſepius requiſit. &c. is ſufficient: Bur where the Re- 


it is material and traverſable, and therefore the Time 
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Notice. 


r Ex-cutory. 


2. Requeſt or 
Demand. 
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364 Of Actions on the Caſe koz Deeds. ( 


Nonf:a: ance. The next Branch is on a Nonfeaz ance implied hy! 05 
| Law, touching a Man's Perſonal Eſtate or Per," that 
As, where one intreats me to be bound for him, ;; i, f. 
he afterwards does not ſave me harmleſ. 5 
So if one, in Conſideration that I will be hqy:4 bp f 
for him, promiſe to ſave me harmleſs, this is a ggg. = 
Conſideration and Promiſe; ſo if I promiſc to ary. Zn 
ther, in Conſideration that he will be bound to my th 
Friend, I will fave him harmleſs. So if A. be indebted e 
to B. and A. prays C. to be bound to B. for the Debt, 
and promiſes that he will give him a Counter bone, 
and C. is thereupon bound to B. and afterwards 4 
refuſes to give C. a Bond; C. may have this 309 
againſt A. for it is a good Conſideration, inaſinyh 
as C. is liable to the Debt. So where an Action is by 
an Executor. | | 5 . 
So where an Action is by an Executris vpn, | 
Promiſe to the Teſtator to ſave him harmlcs; ; <4; 
Pe ſt. 
Precedenes. For keeping indempnified as Security, Aſh. 15 
1 Brownl. 213, 240. 3 Brownl. 71. 1 Brown. 40, (8. 
Meth. Novis. 8. Bro. Red. 27, 39. Red. Decl. 59. Harſ. 
45. Bro. Vad. Mec. 4, 32. The like for Bail, 3 Brun. 
103. Hern. 121. Rob. Entr. 92. Clif. 79. Clerk's Af 
215, 216. Clerk's Manual 74. The like upon a Bar 
gain and Sale, Clif. 44 i Broevnl. 32. For a Sherif 
on an Execution of a Ca. Sa. Hern. 120. 
Precedents 32ainft a Sheriff for not arreſting one, 
being in his Pretence, ona Cap. utl. Inſtr. Cler. 2 Part 
33- And ſee Thomp. 38. Rob. Ent. 102. 3 Bro. 40. 
Alſo againft an Attorney for not proceeding ac- 
cording to Inftrutiions. See Ibid. and Vi ian 60. Cl. 
278. 1 Bron. 33. | 
Hear ince. But many of theſe Precedents having a near Rela- 
tion to the ſecond Diviſion, viz. Misfeazance and 
Neglivence ; we will proceed to that Head after ve 
have obſerved a few more Precedents of implied 4: 
fum'ſits, as Quantum Meruits, Quantum Valebats, Ind 
Aſſumpſits, Er. and ſome others relating to Executor 
and Adminiſtrators. | | | 
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Quantum Me- A Quantum Meruit, is where I retain any Perſon to 
vans. - do any Work for me, as a Carrier to carry Go, 
Hof a Taylor to make a Garment, Sc. Though I mas? 
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Ok adions on the Caſe koz Deeds. 


n0 certal h . . 
that 1 ſhall pay him for it, though I never promiſed 


it, for the Law ſupplies the Promiſe. : 

\ Nvantum valebat is, where the Law obliges one 
t ſupply another with Goods, Proviſions, Materials, 
«an Innkeeper finding Proviſions for his Gueſts, a 
Nurſe, School mittreſs, &c. for Children, an Hoſt— 
Io Hay, Cc. for Horſes, and the like; the Perſon 
ſupply ng may have a Quantum valebat on the im- 
plied, Aſunpfit, though nv ſpecial Agreement made: 
and ſo may any Tradeſman for Goods and Wares 
delivered at no certain Price, or to be paid as much 
| a they are Worth in general. 
| And ſo may an Artificer or Labourer for any, Work 
done for another; if he has found any Nlateriels 
to make or perfect the ſame, he may have a Quantum 
Hernit for his Labour, and a Quantum Valebat ior ſuch 
Materials. | 
F And where one is legally indebted unto another in 
tay sum certain, for any of the Matters or Things 
| aforctaid, the Law creates an Indebitatus aſſumpſit. 
| And if the Parties have reckoned or accounted 

vpon the Matter, an Action lies upon this Account 
by an Inſimul com putaſſet. 

And Note; Theſe Sorts of Actions may either be 

hich ſingly, or elſe three, four, or more of them may 
be joined in one Declaration. | 
nnd as they may be brought by or againſt the Par- 
tics themſelves ; lo they. will lie for or againſt Zxc- 
cutors and Adminiſtrators upon the Teſtators Con- 
tracts, as well as upon their own Agreements. 


B. Chirurgus queritur C. D. Gen. in Cuſtad. 
Mar. &c. pro eo videlicet quod cum quidam 

6. L. Serviens pred. C. (tali Die & Anno) vulnerat. 
| fuſer ſuper dextra parte capitis ſui eum quadam pla- 
ga longitudinis trium pollicium & profunditatis unius 
pollieis eumque etiam pred. A. poſtea ſcilicer eiſdem 
Die & Anno ſupradict. apud Lond. videlicet in Pa- 


roch. B. in Ward', &. ad ſpecial. Inſtanc. & requil. 
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n Agreement with him, it is implied by Law . Talebar. 


. 


Quantum Va- 
lebat. 


Quant. Meruit, 
* (Quant. Val, 


indeb. Aſſump. 


ioftmu'. Comp. 


Join? or epa. 
FATE, 


Ag art Fxecu- 
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ipſius C. ſuper fe Aſſump. & eidem C. promiſit quod 


ipſe curaret & ſanaret pred. E. de Plaga pred. pre- 


Cict. C. in Conſ. inde poſtea ſeilicet (ciſdem Bie, Amo 
& Loco) ſuper ſe Aſſump. & pretir A. adiune & 
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Indeb. Aſump. ibidem fidelt. promiſit quod ipſe idem C. 5 J. le ql 
monet. &c. prefat. A. modo & forma ſequen, viel. 
cet 50 8. de pred, 5 l. cum inde requiſit. eſſet & 996 
de pred. 5 J. reſid. cum pred. E. F. de plaga predig 
pred. per prefat. A. B. Curat. vel ſanat. fuiſſet bete 


& fidel. ſolvere & contentare vellet. Et idem 4h 


facto dicit quod ipſe idem A. poſtea ſeilicet tali h. 
& Anno apud L. pred. videlicet in Paroch. & Ward 
pred. pred. E. F. de plaga pred. bene & ſane cura 
lana vit ſecund. aſſumpcon. per ipſ. A. prefat. C. y 
prefar. fact. pred. tamen C. promiſſion. & aſſumpeo 
ſuas pred. eidm. A. ut eſt ſupradict. fact. minime ca. 
rans ſed Machinans & fraudulenter intendens eunden 
A. de pred. 51. in hac parte callide & ſubdole dec. 
pere & defraudare pred. 51. nec aliquam inde Geng; 
eidem A. nondum ſolvit licet ad hoc faciend. pred. 
poſtea ſcilicet (Die Anno & Loco) & ſepius poſt, 
requiſit. &c. ad Damp. 10 1. &c. 
Precedents. See Hern. 249. Vidian 5, 52. 1 Modus Intran. 5. (| 
Man. 59. The like againſt an Executor, 1 Bros! 
231. Bro. Red. 35. CI. Man. 130. The like for curin; 
a Mare, Rob. Entr. 32. A Quantum Meruit for Mei 
cines, & c. Read. Decl. 31. | | 


—— Uod cum idem C. (tali Die Anno & Loco) in 
a e a dag Conſid. quod idem A. ad ſpecial. inſtanc. & re. 
delivered. quiſicon. pred. C. vendidiſſet & deliberaſſet eidem (, 
ad opus & uſum ipſius C. propr. Merchandiz, & Mer. 
cimonia ſequen. videlicet 10 virgat. panni Lanei vo- 
cat. Frize, &c. ( as the Goods are) ſuper fe Aſtump. & 
eidem A. adrune & 1bidem fidel. promiſit qd. ipſe 
idem C. tant. denar. ſummas quant. Merchandiz. & 
Mercimonia pred. tempore vendic'onis & delibers- 
c'onis earundem Ron'abiliter valerent eidem A. cum 
inde poſtea requiſit., eſſet bene & fidel. ſolvere & con- 
rentare veller, Et idem 4. in facto dicit quod Mer 
chandiz. & Mercimonia pred. tempore vindic'on & 
deliberac'on earundem rac'onabilir. valebant 51. 6s. 
legalis Moner. &c. unde pred. C. adtune & ibidem 


Notice. habuit notitiam pred. tamen C. promiſſion. &c, 
(ut ſupra.) A 
Precedonts. See a Quantum Valere for Tirhes not ſevered, Thor. 
16. For Goods fold and delivered. Lev. Entr. 10. 
| | dee 
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Ok Aﬀions on the Cale fo2 Deeds. 367 '* 
dee Precedents of Indeb. Aſſumpſits, 1 Mod. Intran. 6, Indeb Aſſiump. IM 
11. Bro. Red. 11, 74, 89. 2 Saund. 117, 121, 208. Cl. 1 
40 257. Cl. Man. 80. Read Decl. 36, 61. 2 Mod. Intra. . 
4 The like on 3 Simul Incomput, for Money re- N 
ceired 3 Lev. Rep. 2. Cl. Man. 138. | 14 
Declaration upon five ſeveral Counts or Promiſſes, viz. 1 
Uod cum (tali Die, Anno & Loco) in Conſ. 1. Aſſumpfit 1's BY 
| quod pred. 4. ad ſpecial. Inſtanc. & requiſi- 5 Meat, Urinks "Mi 11 
con ipſius C. inveniſſet & providiſſet prefat. C. ſuffi- 22 and "26h 
cien. Eſculent. Proculent. Lotion. & Cubile per ©? 85 3 
ſpatum decem ſeptimanar. tune finit. (codem Die & Ws. 
Anno) idem C. ſuper ſe Aſſumpſit & eidem A. adtune FTW 
& ibidem fidelt, promiſit quod ipſe idem C. ſolveret ee 
ſprefat. 4. pro qualibet ſeptim. pred. 10 Septimanar. e 
7s. legalis monete, &c. in toto ſe atringen. ad 70s. "$00 
Cumque etiam pred. C. poſtea ſcilicet ( ſecundo Die, : 1 
| &c, coith the ſane Year and Place) in Conf. quod pred. 2. Quantum Ft 
A ad conſimiles Inſtanciam & Requiſic'onem ipſtus valebar, 15 10 
C inveniſſet & providiſſet pro prefat. C. ſufficien. Ef $6.0 
culent, Poculent, Lotion. & Cubile pro diverſis ſep- 1 
timanis & diebus tune preterit. idem C. ſuper ſe Aſ- 1 9 
ſump. & eidem 4. adrunc & ibidem fidelt. promiſit [ER 
quod ipſe idem C. tant. denar. ſummas quant. pred. . 
Eſcul. Poc. Lot. & Cub. ron'abilitr. valerent eidem . 
eum inde requiſit. eſſet ſimiliter bene & fidelt. e 
| /olvere & contentare vellet Et pred. A. in fc'o die 1 
| qd, Eſculent. Poc. Lot. & Cub. ult. menc'onar. ron'a- „ 
biliter valebant 4 1. legalis, &c. Unde pred. C. poſtea 1 i 
| {cilicet (eodem Die & Loco) Notitiam huit'. Cumq; 3: Quantum e 
etiam pred. C. poſtea ſcilicer tertio Die, & e ( Anno leitung 1 ' 
& Loco) in Conf, qd. idem A. ad conſimiles, &c. Wh 
ipſius C. attendiſſet & curaſſet eundem C. per diver— „ 
s ſeptimanas & dies tune preterit. in & circa neceſſar. f 4 | 
| regotra ipſius C. tempore egritudinis & languoris ip- ö . 
ſius C. ſuper ſe Aſſump. &c. (ut ſupra, to) ſummas By 3; 
eidem 4. quant. ipſe idem A. pro Diligentia Atten- 114 
dentia & Labore ſuis pred. rac'onabilit. habere me- FE! 


” 
Da 
= 


. 


reret eidem 4. cum inde Requiſir, fuiſſet ſimiliter | 
; bene & fidel. ſolvere & Content. vellet, Et idem 4. | Fg! 
in facto dicit quod ipſe idem A. pro dil. attend. & 1 


ab. ſuis in & circa neceſ. negot. & Curacon pred. C. 
2 ä Zmpote 
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. Non earn. tempore Languoris & Egritudinis ipſius C. pred, ros 1 
* dilit. habere meruit 5 Ii. legalis, &c. Unde pred. trac 
* Indeb. Aſſump. poſtea ſeilicet eodem 3 Die, &c. (Loco) notitiam H pay 
4 buit, Cumque etiam pred. C. poſtea ſcilicet quary due 
12 Die, &c. (loco eodem) indebit fuiſſet prefur, 4 h whe 
ng I. 6s. ſil'is legalis mon. pro tant. denar. ſummiz yer Pro! 
5 i pſum A. ad Conſiles Inſtanc. & requiſicon. & pro pro I 
by prio uſu ipſius C. ante temp. ill. erogat. & expoſit. fn don 
N Mutuatus. thus upon a Mutuatus, pro pecuniis per prefar. Det deſ 
iM ante temp. ill. a prefat. Quer. mutu. Dat. & ace. 8 
. 4 moda!.) ſuper ſe Aſſump. & eidem 7. adrune & ibi agr 
. dem fidel. promiſit quod ipſe idem C. pred. 1, 6% * 
44 eidem A. cum inde poſtea requiſit. effer ſimiliter bene E 
1 & fidel. etiam ſolvere & contentare veller, Cunqie for 
„ etiam pred C. poſtea eiſieet quinto die, &c. (Annok Irſi 
5 5. Inſimul Loco) inſimul compuraſſer eum eodem g. de diert Jum 
. Computaſſet. denar. ſum, eidem A. per. pred. C. ante temp. ill, ce. ſolu 
. bit' & adtunc aretro & inſolut. exiſten. & ſuper Cony, Teal 
3 illo pred. C. invent. fuit in arrerag. erga ipſum 4, Oc, 
# in 131. 6s. ſil'is legalis moner. & fic in arrerag. in- G 
* vent, exiſten pred. C. in Conf. inde poſtea ſeilicet Wi the 
50 eiſdem Die & Anno ult. ſupradict apud, &e, ſuper if o 
90 ſe Aſſump. & eidem 4, adtune & ibidem fidel, pro: the 
5 miſit quod ipſe idem C. pred. 13 l. 6. ult. menconat it, 
of eidem A. cum inde poſtea — requiſit. efler fimiliter "Wi 
20 bene & fidel. ſolvere & contentare vellet pred. ti for, 
4 men C. ſepara]. promiſſion. & aſſump. ſuas pred. n dult 
3 forma pred. fact. mi'e curans ſed machinans & frau. 

4M dulent. intendens eund. A. hat in parte callide & ſib. 

5 dole decipere & defraudare pred. feparal. denar, fun. 

5 mas in toto ſe Attingent. ad 261. & 12s. ſeu aliquen 1 
5 inde denar. eidem A. nondum ſolvit nee ei pro eib os 
"4 dem aliqualit. contentavit licet ad hoc faciend. pre — 
4 C. per eundem A. poſtea ſeilicet (Die & Anno) iv Wi R 
il pradicto & ſepius poſtea apud E. pred. in Com. pred, ri 
1 requiſit. fuit ſed ill. ei hucuſque, &c. (ut in al.) be 
9 8 8 : g : miſe 
9 Preceacnts. See the like, 2 Mod. Intran 3 5. Clif. 49. Cl. Man tion 
1 | 2. Broev. Vad. 69. 2 Ventr. 254. & vide ante in Pan- 1 
4 co Regis & C. B. . | f * 
4 How Proyriſes It may be neceſfary to add in this Place ſome 0b. np 
' ou Ht to be ſeryations, How Promiſes on Indebitatus Afun;j, 855 
. „ b &c. ought to be grounded, viz, cc 
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If one be indebted to another upon a ſimple Con- NMuft are. 
erat, and the Plaintiff ſue for it upon a Promiſe to | 
pay it, be muſt ſhew how the Debt originally grew Indepitat. Al- 
due, and for What; as upon an Indebitatus Aſumt ſit, ſumplits. 
where the original Debt is the Conſideration of the Ante, 
promiſe. | 
If one ſue upon a Promiſe to ſatisfy him for Work Quantum Me- 
done, he muſt ſhew in his Declaration how much he Ft: 
deſerved for his Work. | | 
So if one ſue for a Thing ſold where no Price was Quantum Vas 
agreed on, he muſt ſhew and aver it to be worth ſo lebat. 
much, | | 
But on an Inſimul Comp. he needs not ſhew how, and Inſimul Com- 
for what, but to ſay in general, That the Defendant putaſſet. 
| Infomul computaſſet with the Plaintiff dz diverſis Denar. 
ſummis eidem Quer. per pred. Def. ante temp. ill. debit” & 
ſlubil. and that he upon the Account was found in Ar- 
rear ſo much, and in Conſideration thereof promiſed, 
ce without ſhewing for what. 1 
Alſo, where it is in Conſideration of Forbearance, Forvearance of 
| the Cauſe of the firſt Debt needs not to be ſhewn, as Suit. 
if one ſue for a Debt, and the Party or another pray _ 
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the Plaintiff to forbear his Suit, and he will pay 70 | 
it, Sec. In a Suit upon this Promiſe, the Plaintiff "RUE 
needs not ſhew the Cauſe of the Debt he firſt ſued þ wilt 

| for, for the Forbearance is the Conſideration of this Fill 
Ei 

Of Averments in Declarations, Vide ante & poſt, vol | 
TIE 

f Mia 1 

In an Action upon an Aſumpſit, if the Conſidera- Upon Conſidera® 1 
tion be Executory, as if one promiſe to do ſome- #1977 Execute. $901 
thing to me, in Conſideration of ſomething to be | 1 


* et 
9 En. 


done before by me to or for him: If I will ſue him 
| for that which he is to do, I muſt aver that J have 

| done what was firſt to be done by me, for till that 

| be done I cannot maintain an Action on the Pro- 
mile ; ſo if one promiſe to me, That in Conſidera- e 
non J will forbear my Debt till ſuch a Day, he will „ 

I pay me, &c. I muſt ſhew I did forbear; for if I ſue 19 
or it within the Time, this Action of Aſſumpſit is 15 at 
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| gone ; and if a certain Time and Place was agreed Time and 1 
on for the —_ the Thing, I muſt ſer it forth to be Place. BY 
cone accordingly, | | 0 
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Nonf ax ce. 


Conſideration 
Executory can- 
celled. 


Reciprocal Pro- 
ij es, 


Aflumplit, pro 
& ve {us 
ExCC. Oe. 


For an Executor 
on a Quant. 
Valer. anda 
Quan t. Mer. 
for Neceſſaries 
founa by the 
T:farrix for 
the De fer d 
Daugizer, 


Nec. Jar: £5, 


Sewirg and 
Needlewirk, 
Playing on the 
Laute and Dan- 
(8. 


Df ations on the Cale fo2 Deeds, 


And where it is Executory, and averred that it is an 
cuted, when indeed it is not, the Defendant may hex; 
it ſpecially, and rake Ifſue, as well for not perform. 
ing the Conſide ration Executory, as upon the Promiſe; 
but if he pleads generally Non Aſſumpfit, he cancel. 
leth the Performance of the Conſideration Execytyy, 
And ſo it is upon a Promiſe to do a Thing upon Con. 
Vide 1 Sal. 24. | | 
Bur it is otherwiſe upon Reciprocal Promiſes, ;, 
where one Promiſe is the Conſideration of another, 
there the Plaintiff may count, That in Conſider— 
tion he had promiſed one Thing to the Defendant, 
the Defendant had promiſed another Thing to him 
And this will maintain the Action without any Aver. 
ment of Execution of what is Executory in the Pry. 
miſe ; and this is generally laid upon a Coltoquiun 
between the Parties, as before is ſhewn. Next, 


Of Declaration by or againſt Executors n 
Adminiſtratovs, on Promiſes to or by il; 
JTeſtator or Inteſtate. 


U. Gen. Exec. Teſt. & ult. volunt. 7. M. ce. 

* @ funct. Quer. de S. S. in Cuſt. &c. pro eo vi. 
del. quod cum predict. S. nuper in Vita predict.) 
ſcilicer-( Day and Tear) apud L. videlicet in Paroch, 
beate Marie de C. in Conf. quod eadem F. ad Special 
Inftanc. & requiſ. predict. 5. ad propria onera & 
ant's expenſ. ipſius F. dare & providere vellet Angliee 
( wwonld give and provide) ad & pro quadm. E C. Fit 
predict. S. ſufficien. Eſculent. Poculent. Lotion. Led. 
Apparat. & al. Res neceſfar. & convenien. { Anglic: 
Boarding aud Meat, EFc.) pro eadem F. pro tali tempore qual. pred 
F. cum prefar. F. ibidem continuaret & cohabitar?! 
Ac in ulteriori Confiderac'one qd. prefat. F. adtune 
& ibid. in vita ſua ad conſimil. Inſtanc. pred. S. a. 
ad onera ipſ. F. propr. inſtruere & docere vellet ve 
doceri cauſaret pred. HE per tot. temp. predict. in ſu. 
tura & opere acus ( Angl. /ewing, &c.) ac in Luder, 
ſuper Barbiton ( Anglice he Lute) ac in Saltan's. 
&c. ſuper ſe Aſſump. prefateq; F. in vita ſua adtunc 
& ibidem fidel. promiſit quod ipſe idem & tan 


aptac 


Paris 
Pann 
eiſde 


ſten. 
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ſummas quant. hu modi. Eſeul. Poc, Lot. Lect. Sutura Nunfeazance. 
Luſus & al. res neceſſar. ron'abil. valerent aut prefat. * 

5. pro eiſdem erogaret vel habere mereretur prefat. S. Quant. Valer. 
dene & fidel. ſolvere & contentare vellet & idem T. Oant. Merer: 
in feo. dicit quod pred. F. in vita ſua Promiſſion. & 

Aſſum p. pred. S. fidem adhibens poſtea ſcilicet (tali 

die, &c. ) ad dict. Inſtance. & requiſicon. pred. S. ad 

propr. onera & expenſ. prefat. F. dedit & providebat 

ad & pro pred. F. ſuffic. Eſeul. Poc. Lot. & Lect. 

Kc. pro Term. & per ſpat. 4 annor. in quo dict. F. 

ad et cum prefat. F. in vita ſua ibidem continuavit 

& cohabitavit ac prefat. F. in vita ſua pro eiſdem 

ron'abilit. habere meruit de pred. S. ſummam 40 l. le- 

galis monet. &c. videlicet 101. pro quolibet anno 

quatuor annor. juxta aſſump. pred. S. pred. Idemg; 

7, ulterius in fe o dic. qd. prefat. . in vita ſua dict. 

promiſſion. pred. S. in forma pred. fact. fidem adhi- 

bens codem (tali Die, &c. apud, &.) inſtruxit & 

docuit pred. F. in ſutura & opere acus pred. per pred. 

ſpat, 4 annor. ac pro cad. Inſtructione bene & Race o- 

nabiltt, habere meruit $1. confim. moner. Ac idem 7. 

etiam in fc'o dic. quod prefat. F. in vita ſua ad dict. 

Inſtane. & Requil. pred. S. ac ad onera prefat F. 

propr. apud, &c. pred. dedit & providebat ad & pro 

pred. F. tant. apparat. & al. Res neceſſar. dict. E con- 

venien. videlieet Calceam Pannum Lineum Teniolam 

& hu' modi. neceſſar. quant. pro eiſdem dic. . ero- 

gavit & bene & ron'abilit. habere meruit de pred. &. 

2j l. eonſi' lis. & e. Idemque T. etiam in facto dicir, 

&c. (ut ſuv a mutat mutard. fer teaching to play on 

the Lute, and Dance) Cumque etiam pred. F. pred. tali 

Die, &c. apud, & . Indeb. fuiſſet pre fat. J. in vita ſua 

in 18 8 8d. coulimilts Mon. &c. pro confeQione & Inde bitat. AF 

aptac one duar. Collar. (Anglice of two Bands) & duar. ſumpitt, 

Parium Mepicar. (Angliee Cuffs) pio pred. 8. ac pro 

Panno Lineo Teniol. & ai. ne« eſſar. per prefat. F. pr 

eiſdem expendit. & erogat. & fie inde indebit. exi- 

ſten. dict. S. poſt:a ſcilicet codem (tali Die, &c. 

| apud, &c.) in Copſ. inde ſuper ſe Aſſump. prefat. F. 

in vita ſua et adtune & ibidem fidel. promiſit qd. ipſe 
idem § pred. 18 8. $6. prefat. F. bene & fide). ſol- 

vere & Contentare vellet omneſque quidem ſeparal, 

denar. ſum. ſuperius Menconar. in toto ſe atting. ad, 

Re. pred, tamen S. ſeparal. promiſſion. & aſſumpeon. 
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Nonfeazance. 


Ok Attons on the Caſe koz Deeds. 


ſuas pred. minime Curans ſed, &c. eidem F. in vin 
ſua ſeu prefat. J. poſt Mort. ipſius F. nondum ly; 


nec eis ſeu cor. alteri pro eiſdem hucuſque aliqualj, 


contentavit licet ſepius inde per prefat. J. in vita ſi; 
ac per ipſum T. poſt Mort. ipſius F. requiſit. fuiſ;; 


fed pred. S. ill. prefat. F. in vita ſua ac eidem T, pif 


Profert in Cur. 


Literas Teſtam. 


For an Execu- 
trix of an At- 
forn-y upon a 
Quantum ero- 
gaſſer & me- 
ritus tuiſſet. 


For Fees and 
Aonies laid out 
% the Teflator, 


Teſt ator ero- 
gailer 191. 


NMeritus fuiſſet 
Cl. 6d. 


Mort. ipſius F. ſolvere ſeu ſatisfacere Recuſavit & 
adhuc recuſar, unde idem 7. dieit quod ipſe deterio- 
rat. eſt, &c. (to Sectam, &c.) Et profert hie in Cur 
idem T. Literas Teſtamentarias pred. J. per quas ſati 
liquet Cur, hie ipſum T. fore Exccutorem TeRt'i pred 
F. & inde habere adminiſtrationem, &c. 


T. vid. Exec. Teſtament, & ult. volunt. N. 7 
e Gen. defunct. Quer. de O. F. in Cuſtod. Mar, 
&c. pro eo videlicet, Quod cum tali Die Anno & 
Loco in Conf. quod pred. W. in Vita ſua exiſten. un, 
Attorn. in Cur. dift. Dom. Reg. coram ipl. Rez, 
(eadem Cur. apud Weſtm. in Com. Mid. &c. pres 
O. per ſpatium quinque Terminor. inter (talem Dien 
tali Anno & tal. Diem tali Anno) proſecur. fuiſſet & 
defendiſſet ſeparal. ſe ct. in Cur, dict. Dom. Reg cv 


ram ipſo Rege (eadem Cur, ad N. pred. exiſten.) & 


diverſ. denar. ſummas in & circa ſedtas ill. expoſuiſſ. 
& erogaſſet pred. O. ſuper ſe aſſumpſit & prefat. li. 
in Vita ſua adtune & ibidem fidelirer promiſit quo! 
ipſe idem O. omnes tot denar. ſummas legalis, & 
quot pred. V. extrapoſuit & erogaſſet ac etiam omnes 
al. denar. ſummas conſimilis monet. quas pred. [!: 
ra'onabilit, habere meritus fuiſſet pro juſtis feodis ſus 
& pro opere & labore ſuis per ipſum uſitat' & in- 
penſ. in & circa Proſecucon. & Defencon. ſeparal 
ſectar. pred. eidem V. cum inde poſtea requiſit, cf: 
bene & fidelir. ſolyere & contentare vellet. Et eaden 
B. in facto dicit quod pred. Die & Anno, &c. ſupra: 
ditto apud M. pred. prefat. V. expoſuiſſet & erogaſe 
ſummam 191. legalis, &. in & circa Proſecuc'on. & 
Defenc'on eorundum ſeparal. ſear. ac pred. ad unc 


& ibidem rac'onabilit. habere meritus fuiſſet pro I 


juſtis teodis ſuis & pro opere & labore ſuis pred. fie 
ut prefertur per ipſum uſitat. & impenſ. in & circa 
Proſecuc on. & Defence on. eorundem ſepar. ſectarum 
ſummam 61. 6s. & amplius conſimilis monet. unde 


idem W. (in Vita ſua) adtunc & ibidem dedit nr 


tian 
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tam pred. O. Cumque etiam poſtea ſcilicet pred. Noxeazance, 
Die & Anno ſupradifto apud M. pred. pred. O. inde- 
bitat. fuit prefat. V. in Vita ſua in al. novemdecim 
| Libr, confil'is Monete pro tant. denar. fumma per 
ioſum V. in Vita ſua ad ſpecial. inftanc. & requiſicon. 
pred.0.extrapoſi t. & in circa Proſecution. & Defenc'on. 
ſeparal. al. Sectarum in pred. Cur. ac etiam in al. 
6 j 6s. pro feodo eidem . in Vita ſua debit. & pro 
opere & labore ipfius V. per ipſum in Vita ſua uſitat. 
& impenſ. ad conſi miles inſtane. & requiſie' on. pred. 
0, in & circa Proſecue' on. & Defenc' on. ſedtar. ulr. 
red, Et fic inde indebitat. exiſten. pred. O. in con- 
ſideration. inde poſtea ſcilicet eiſdem Die & Anno ult. 
menc'onat. apud L. pred. &e. ſuper ſe Aſſump. & 
pref. V. in vita ſua adrunc & ibidem fidelit. promiſit 
qd, ipſe pred. O. ſeparal. denar. ſummas ult. menconat. 
prefar, N. cum inde requiſit. eſſ. bene & fidelit, ſol- 
rere & contentare vellet pred. tamen O. ſeparal. Pro- 
miſſion. & Aſſumpeꝰ on. ſuas pred. minime curans ſed 
machinans & fraudulenter intendens prefat. V. (in 
rita ſua) & eandem B. poſt mort. ipſius W. in hac 
parte caliide & ſubdole decipere & defraudare pred. 
ſeparal. denar. ſummas prefat. W. (in vita ſua) aut 
eidem B. poſt ipſius V. Mortem nondum ſolvit nec 
eidem M. in vita ſua ſeu eidem B. poſt ipſius V. mortem 
roinde hueuſque aliqualit. contentavit licet ad hoe 
we; pred. O. per prefat. W. in vita ſua & per 
candem B. poſt i pſius W. Mort. ſcilicet tali Die, &c. 
Anno, &ce. apud L. pred. ſepius requiſit. fuit urde 
cadem B. dieit quod ipſa deteriorat. &c. «v.th a pro- 
fert Literas Teſtamentorias, &c. ut ante. | 
For an Executor of an Executor againſt an Execu- Dar atien 
tor; Sec Cook's Ent. 1. © 9. By two Executors, where 
one is ſummoned and ſevered. Bro. vad. 30. For an 
Executor againſt an Executor, upon an Aſumpſet 
made by the Teſtator to the Plaintiff's Teſtator, 
Clerk Af. 222. For an Executor durante minori ætate. 
Hanſ. 1 Brow. vad. 35. 2 Mod. Intran. ) 5. 1 Bro. 17. 
The like for and againſt an Adminiſtrator. Clif. 51» 
2 Bro. 27. See 2 Saund. 371. Brow. vad. 37. 5 
Againſt an Executor by the Legatee, upon an 
Agreement made between them for Payment of the 
Legacy, Thom. 73. Vide ante in C. B. 
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Nonfeaz ance. 


Some Caſes of 
Aſſumpfits, to 
or by Executor, 
&c. Defendant 


gave a Doy, but 


arreſted the 
Plaintiff be- 
fore. 


Defenad ant 


Ok Acklons on the Cale fo2 Deeds. 

An Executor, in Conſideration that the Plaintiff 
would give him Day till Mi haelmas for the Payment 
of the Teſtator's Debt, aſſumed to pay it. The Plain. 
tiff ſhews in Fa#o he gave a Day till AMfichaelmas. 
The Defendant pleads, That after the Promiſe, and 
before Michaelmas, the Plaintiff arreſted him far the 
ſame Debt. The Plaintiff demurs. Gaudy ſaid, If 
he did not receive Money before Michaelmas, the 
Conſideration is performed. Fenner, Io what Pur. 
poſe then was a Day of Payment given? Popham, He 
did not promiſe to forbear ro ſue him, and the Pay. 
ment is forborn, if the Money be not receives, 
Latch. Rep. 15 1. Thornton againſt Kemp. 

A. The Widow and Exccutrix of B. marries C. and 


Pleads, his Wife dies, the Goods come to C.'s Hands, who promiſes to 


wa dead before 


the Promiſe. 


Plea of a leſſer 
Sum agreed in 
— and 


ſemper Para- 


Fus. 


Misfeazanee 


D. Son and Legatee of A. that if he would forbear 
a certain Time, he would pay D. the 71. That the 
Plaintiff did forbear, and C. did not pay, &c. C. pleads, 
his Wife was dead before he made this Promiſe, and 
therefore he ought not to be charged. D. the Plain. 
tiff demurs. The Chief Juſtice ſaid, the next of Kin 
to the Wife may have Letters of Adminiſtration, and 
ſo take the Goods out of the Husband's Hands, and 
this Promiſe being after Death is not good. If the 
Husband be ſued for theſe Goods in the Eccleſtaſtica 
Ccurt, he hath a good Plea in Bar, That he 1s ready 
to deliver them unto the Adminiſtrator ; and Judg- 
ment per tot. Cur. Od. Quer. nil capiat per Billam. Owen 
133. 1 Bul. 44. 3 Cro- 25). ; | 

D. Executrix of A. her Husband declares, That B. 
in Conſideration of two Weighs of Corn delivered to 
him by the Teſtator, promited to pay the Plaintiff 100 
The Defendant pleads, That after the Aſſumpſit, the 
Plaintiff, in Conſideration that the ſaid two Weighs 
were drowned by Tempeſt, and in Conſideration that 
the Defendant would pay him for every 20 s. of the 
ſaid 101. 3s. 4 d. ſcilicet in toto 33 5. 4d. diſcharged 
the Defendant of the ſaid Promiſe, and averred, That 
he had been always ready to pay the ſaid Sum newly 
agreed. The Plaintiff demurs, and Judgment jr. 
Der, I Lee 19. = 


We pow come to Miiſeax ance and Negligence, Which 


gn Negligence. may ailorelate either ta a Man's Real Eftate, as to his 


Hofe, 


Ol Aclons on the Caſe fo2 Deeds. 


Hoſe, Lands, &c. or to his Perſonal Eſtate, as to his Migearance, 
Hirſe, Cattle, Goods, &c. or to his Perſon, as for neglect- and Negligence. 


ing or miſdoing a Cure about his Body; and each of theſe 
upon Promiſes, either expreſſed or implied, as will appear 
by the following Precedents. And firſt, | 


Aainſt one for negligent keeping his Fire, whereby 
the Plaintiff's Houſe and Goods were burnt, Viz. 


Devon. . 'S Nuper de T. in Com. pred. Gen. At- Negligent keep- 


tach. fuir ad reſpond. R. S. de placito 
quod cum ſecund. Legem & Conſuet. hujus Regni 
hactenus uſitat. & approbat. quilibet homo ignem 
ſuum die & nodte ſalvo & ſecure cuſtodire teneat. ne 
pro defectu debit. Cuſtod, ignis humodi. Damp! ali- 
qd. vicinis ſuis eveniat ullo modo pred. O. ignem 
ſuum tam negligenter & improvide apud 7. pred, 
Cuſtodivit qd. pro defectu debit. Cuſtod. ignis hu mo- 
di bona & catalla ipſius R. ad valenc. 50 l. in domi- 
bus ſuis ibidem exiſten. ae Domus pred. combuſt. fuer. 
ad grave Dampnum ipſius R. & contra Conſuer. pred. 
Et unde idem R. per S. T. Att. ſuum querit. quod cum 
ſeeund. &c. (ſupra to) pred. O. dic, &c. anno, &c. 
poſſeſſionat. exiſten* de, &c. cum pertin. in 7. pred. 
in quo quidem Meſſuag. idem O. tune remanſit & in- 
habitavit ignem ſuum ibidem tam negligenter & im- 
provide Cuſtodivit quod pro defectu debite Cuſtodie 
ignis ſui bona, &c. & al. bona, &c. ipſius R. ad va- 
lenc, &c. in Domibus ipſius R. tune exiſten. & Domus 
videlicet, &e. de quibus idem R. tune fuir ſeit. in 
Dn'co ſuo ut de feodo, contigue adjacen. pred! Meſ- 
juag, pred. O. tunc ibidem combuſt. fuer. ad grave 
Dampnum, &c. Et contra conſuetud. predictam, &c. 
unde dicit qd. deteriorat. eſt & Dampnum habet ad 
valene. 3ool. Et inde producit Sect', &c. | 
Precedents of Declarations herein, Sce Raft. Entr. 
5. ern. 176, 206. Thomp. 34. 1 Bro. 29. Rob. Entr. 
3 1 Rep. 3 56. And ſee a Special Verdict there- 
on, Ibid. 
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ing of Fire, 


Note, This may 
be the Shorter 
way, as before 


15 obſerved. 


Preceadents. 
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Miez mce 
am N liTence. 


Bur, tat he 
care uli; kept | 
his Fire. 


72 thereon. 


Pleas in Bar. 


Ok actions on the Cale fo2 Deeds, 


T dieit quod ipſe Ignem ſuum pred. ſalvo & & 
FE cure Cuſtodivit abſque hoc quod ipſe Ignem i]. 
lum ram negligenter & 1mprovide cuſtodivit, qd. in 
defectum debite cuſtodie Ignis illius pred. Meſſuggi. 
um pred. R. combuſt. fuit prout pred. R. per breve & 
Narr. ſua pred. ſuperius ſupponitur & hoc parat. eß 
verificare, &c. | 8 


T pred. R. dicit quod pred. O. Ignem ſuum tan 
E negligent. & improvide cuſtodivit, qd. in defet, 
debite euſtodie Ignis illius pred. Meſſuagium pred. N. 
combult. ſuir prout ipſe per breve & Narr. ſua pred. 
ſuperius ſupponitur. Et hoc petit qd. inquirat per 
Priam', &c.” | | 
See Paſt, Entr. 8. Hern 176, 206. Aſt. 13, 56. 
Quod Def. non Combuſſer. Molendina modo & forma, Rol. 
Entr. 65. And ſee 1 Bro. Entr. 29. Quod Extraneus ig- 


notus Ignem impoſuit Domibus adjacen. Domibus Quer. & 


Notanda. 


See now the Sta- 
rute 6 Anne, 
cap. 31. 


Travers. ut ſupra. 


Note; If a ſudden Fire happen by Accident in ano. 
ther's iouſe near mine, whereby my Houſe is alſo 
burnt, I cannot have this Action againſt him. But if 
it be by any Negligence of the Maſter, or of his Wife, 
Children, Servants or Lodgers, I may. And ſo if i 
be by a Stranger, or other Perſon, as a Gueſt, &. 
that comes into his Houſe by his Leave or Knowledge. 
But if one comes into his Houſe unknowingly, or 
againſt his Will, and by his Means my Neighbour“ 
Houſc 1> fired, and thereby mine alſo, I cannot have 


this Action. See 42 A. pl. 8. Bro. & Fitz. Afﬀion 25, 


4 


Hre in a Held. 


43. 2 H. 4. 18. 31 H. 3. 6. 2 Inf. 303. 5 Co. 13 
2. . 458 . | 

See the Caſe of Cudliþ and Rundle, Trin. 2.W. & 1, 
Rot 646. That this Ad ion will not lie againſt Tenant 
at Will. E | 

If one ſhoot at a Bird in his own Houſe, and there- 
by fire his Houſe, whereby mine 1s alſo burnt ; 1 may 
have this Action againſt him, Cro. Eliz. 10. 

See the Caſe of Turberville and Stamp; That the De- 
fendant, in burning his Heath, ſo negligently kept 
his Fire, that the Plaintiff's Cloſe of Heath was burnt 
down. And Verdict pro Qter. Moved in Arreſt, 
That no Man could be ſaid to haye the Cuſtody of 

| | we 
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the Fire. That unleſs there were Malice or Malefea- 
E , 1nce, i. e. making the Fire when the Wind was High, 
&, or ſome Negligence, which ought to appear in 
the Declaration, this Action will not lie. But per 
u. The Law makes no Difference, whether the Fire 
de in a Houſe or Field, and every Man is to take 
Care, that his Fire does his Neighbour no Harm, 
vhecher in one Place or other; and ſaid, Thar the 
Maſter is anſwerable, though the Fire be made by a 
Lodger or Servant. And Judgment pro Qger. 


Note; By the Statute 6 Anne cap. 31. If a Servant 
thro' Negligence or Careleſneſs fires a Houſe, and is 
| thereof convicted by one Witneſs before Two Ju- 
 fices, he ſhall forfeit 100 J. to be diſtributed by the 
Churchwardens among the Sufferers, and in Default 
of Payment, to be committed to the Houſe of Cor- 
rection for 18 Months. And by a ſubſequent Clauſe, 
the Action againſt the Maſter or Tenant of a Houſe 
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Fire in the Field, for a ſudden Wind may ariſe which Mirfzazance 
would be in no Man's Power to prevent, ſcattering % Negligence. 


is taken away in caſe of accidental Fires; ſaving all 


Contracts between Landlords and Tenants. 

| Vide plus in Title Waſte, 

| If a Farrier undertake the Cure of my Horſe, or a 
| Sith the Shooing thereof, and doth it not well, this 


Farrier, Cc. 


Adtion lies, Bro. Accon. 24. 19 H. 6. 47. As if a Smith 


prick my Horſe in Shooing him, ſo that I loſe the 
Lee of him, or my Servant is hindred in riding about 
my Buſineſs ; and this, though there be no Warran- 
iy, Agreement or Wages promiſed or given; and it 
is all one, whether the Horſe was brought to him by 
myſelf or my Servant, 46 E. 3. 19. Bro. Accon. 55 Fitz. 
© 94 Reg. Orig. 102. a. 2 Bulſt. 334. | 

© Alſo, if a Smith refuſe to Shoe my Horſe, having 
| Neceſſaries for doing it, and I tender his Payment, 
an Action lies. 14 H. 6. 18, | | 


i P59 eo videlicet quod cum pred. D. modo exiſtit 
ac per diverſos Annos jam retroactos fuiſſet Fa- 
der Ferrarius, Anglice a Farrier, ac per totum temp. 
pred. exercebat & profitebatur artem five facultatem 
| Curandi morbos equorum Cumque etiam pred. B. (die 
& anno) apud MA. c. poſſeſſionat. fuiſſet de _— 
ö one 


* 


Heainſt a Far- 
5 20 under- 
took to cure a 
Horſe, but by 
his Negligence 
the Horſe died, 
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Declarations. done pretii 101. ut de ſpadone ſuo proprio qui quitn 4 
8 ſpado adrunc & ibidem languebat de quadam infirmi. 5 

tate & morbo in Pede ſuo pro ſanac'one & curac one mh ; 

cujus quidm. ſpadonis de infirmitate & morbo ſy pie 

pred. predictus B. poſtea ſcilicer eodem die, &c. ann # 

ſuprad. apud M. pred. ſpadonem illum prefat. ). Mo : 4 


ſuiſſet & convertiſſet ſpadonemq; pred. pred. D. 
eodem B. adrunc & ibidem ad curand. de infirmitat 
& morbo pred. aſſumpſiſſet pred. D. machinans & frau. 
dulent. intendens pred. B. in hae parte deceptive , 
cipere & defraudare Curam ſuam circa ſpadonen 
pred. poſtea ſcilicet (Die Anno & Loco) tam neglizen, 
& indiſerete appoſuit qd. ſpado pred. poſtea feilice 
(die, &c. anno ſupradifto apud MH. pred.) Ri 
negligentis & indiſerete appoſic'onis 8 ſue pred, 
circa ſpadonem pred. D. infirmitate & mordo pred, 
internt ad Dampnum, &c. | 
See the like, Raſt. 463. Aſp. 12. Clerk's Af. an 
And for laming the Plaintiff's Horſe with a Nail 
1 Bro. 35. F. N. B. 94. Neg" Orig. 106. | 
F mn. On an Aſumpſit to pay Money, c. a Relcaſe pled 
- * ed, fee Hanſ. 62. Thomp. 16. Meth. Nov. 49. To pi 
for Cattle bought; Plea, That he had paid Part, ard 
would pay the Reſidue if the Plaintiff would deliver 
the Cattle, Bro. Red. 93. Bro. Vad. 107. For Diet fi 
the Defendant's Wife; Plea, Quoad talem Diem m 
Aſſumpſit & poſtea Uxor abſentavit contra volunt. Def, & 
notitiam inde dedit, Bro. Red. 95, 96. and Bro. Vad. d 
The Defendant pleads Tender of 105. for Diet an 
Lodging, being ſufficient, which they refuſed ; ar: 
ibid. 112. That he gave the Plaintiff's Wife Diet thr 
Part of the Time, and was ready for the Remaince!, 
but that the Plaintiff took his Wife from his Hout, 
ſo that he could not perform, Ec. Replic. Protef.. in 
abduxit, & pro placit. That he did not give his Mit 
Diet. And Iſſue thereon. 
Some Caſes In Aſſumſit for quiet Enjoyment of Lands, an t 
touc hing las- ſave harmleſs, &c. The Plaintiff ſhews he was oultzy, 
5 Aſlump- and Judgment againſt him in Eje&ment. The Defer| 
vl dant pleads the Statute of Limitations. Held that ti: 
Action well lies, though Execution was not tak 
out, and that Damages ſhould be entire, tho tit 
Breach be but in Part. 1 Cro. 254, 255: 


A un ft 
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Aſumpſit to go ſuch a Voyage. The Defendant Aſumpſit. 
pleaded, That before any Breach, the Plaintiff, fuch LY RY NJ 
z Day at ſuch a Place, Exoneravit eum of the Promile. 
The Plaintiff demurs, and adjudged this was a good 
Diſcharge, without ſhewing how. 1 Cro. 279. Langden 
and Stokes. 4 33 
| 4ſppſit to deliver the Plaintiff his Greyhound, 
which the Defendant had found. The Defendant de- 
murred, pretending 1t was Fere Nature, and that the Fere Nature. 
Plaintiff had no Property in it; But per Cur. a Maſtiff, 
k Hound (which comprehends a Greyhound) a Spa- 
piel, and a Tumbrel, are Dogs valuable, wherein a 
Man may have Property, and about which Actions 
are given, and that there needs no Averment that 
the Dog was tame, for that it ſhall be intended. 
1 (ro. 125, 126. Oxven's Rep. 93. F ; 
Aſumpſit to pay Quantum valerent for Neceſſaries, „ 
For 12 Be. Sec. The Defendant pleads NOR 
Nonage at the Time, Abſque hoc, &. The Plaintiff 
demurs, and Judgment for him, and that it muſt be 
Whewn on the Infant's Part, that the Apparel was ſuch 
bs vas not neceſſary for him. Bendl. 186. Vide Cum- 
erb. 438, 468. | | 
| Upon a Promiſe to pay for a Cure: The Defendant 
pleaded Nonage, & pet. Fudic. (4 Acco. Per Cur. the 
tion lies, for this is as neceſſary for him as Meat, 
Drink and Apparel, and his Promiſe (though under 
Age) is as binding for this as for the other. ; 
Note; The Court left the Plaintiff ro demur to the 
Flea, after which the Parties agreed. 1 Bulſt. 39. | 
Againſt a Carrier upon his Promiſe to carry Goods Non Cul. for 
ſie, and he ſuffered them to be ſpoiled. The Defen- Non Alſumpur. 
Punt pleads Not Guilty. Fudicium pro Quer. This Iſſue 
Nas held Erroneous, for it ought to have been Non 
Mum'ſit, for the Plaintiff relied upon that chiefly, 
Ney 114. 
That the Defendant, 19. May, Aſſumpſit on Forbear- 
ce of a Debt to pay it. The Defendant pleads, That 
pe was indebted 29 May, and after wards acknow- 
eeged a Statute for the ſame Debt, upon which the 
2 Phaintiff had levied the Money, abſque hoc, that he was 
„ ebted antea vel poſt vel aliquo modo. The Court held 
„e Cauſe of the Action is the Aſſumption, and where 
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 Afumpſit. Ground of the Action is traverſable, and the 4; 
u ſumpſit 1+ the Ground, and not the Debt. Judi. 1 
Quer. Leon. 252, 253+ 

Aſumpſit tor a Promiſe to the Wife in her Wiog. 
hood, That if ſhe married T. M. the Defendant voll 
pay her 4os. per Ann. durante Vita after M.'s Death: 
and avers ſhe married T. M. and after his Death ny. 
ried the Plaintiff, & c. The Defendant plex | 
Releaſe from T. M. of all Actions and Demand 
which he had, c. The Plaintiff demurs, and ad. 
judged no Plea, for the Money was not in Demed 
during T. M.'s Lite, nor could ever be demandedh 
him. 2 Cro, 222. : 
Marriage Por- The Father aſſumes to W. that if he would mam 
bien. his Daughter, to pay him 80 J. for her Portion, hu 
| W. demanded 1001. or elſe did refuſe to marry her; 
whereupon the Daughter prayed her Father to jy 
100 J. and in Conſideration thereof, ſhe did ain 
him to pay him 207. back again. The 1001. wu 
paid, and the Marriage took Effect, and the Fathr 
brought his Action upon the Caſe, againſt the Husa 
and the Wife, for the 20/. Gacody and Fenner ſaid ii 
Action would lie, but Popham held the Confideritin 

yoid. Owen 63. | ; 
Indeb. Aſump. for making Apparel. The Defendat 
7 | pleads, That he became bound in a Bond of bon 
5 Satisfaction, aud that the Plaintiff accepted it. A. 
7 Non accebit. The Defendant demurs, for that tht 
| Plaintiff had tendred an Iſſue upon the Non, aceep- 
1 ance of the Bond; whereas it ſhould have been, thit 
corel the Defendant non devenit tentus. But *rwas anſvere!, 
7 That Non Accepit was ſufficient; and that though be 
N Replication Replication be not good, yet the Plea is nought, an 
to ab, Plea. therefore no Judgment can be for the Defendatt 

Stiles Reb. zog. Kymlo k and Bamfeeld. 

Indeb. Aſunp. for 51 The Defendant pleads, Tit 
he being indebied 51. and W. F. in another 5. the 
gave the Plaintiff Bond of 201. for Payment, in &. 
tisfaction that the Bond was ſealed before A 

ſuppoſed and made for the ſaid Debt. The Court hel 

: this was no good Plea. Leon. 114. | 
Arcaunt. The Plaintiff declares, That he and the Defendn 
| accounted, and thereupon the Defendant was in at 
rear 67, which he promiſed to pay at a Day then 15 


* 


oe Ations on the Caſe fo2 Deeds. 


The Defendant confeſſed the Account and Arrear, 
and that, for Payment thereof, he entred into Bond 
Ito the Plaintiff, ab/que hoc, that there was any other 
Account between them ſince that Time. The Plain- 
tir demurs, for that the Account is not traverſable, 
but the A umpſit in this Caſe. Lelverton Juſtice ſaid, 
The Defendant doth not traverſe the Conſideration, 
but by his Plea he confeſſeth the Adion with full Sa- 
tisfaction made of the ſame demanded, and that he 
could not have taken a better Traverſe; the Court 
egreed in Judgment, Onod Qzer. nil. capiat per breve. 
[1 Bulſ. 16. | - 


vould pay him 100 J. promiſed to enfeoff him of cer- 
tain Lands _ Requeſt. 'That he paid and requeſted, 
and the Defendant refuſed. The Defendant pleads, 
That before the Action brought he did enfeoff the 
Plaintiff of Part, who accepted thereof in Satisfac- 
tion and Diſcharge of all. The Court agreed, that 
the Acceptance went in Diſcharge of all. And Judg- 
ment, Quod Quer. nil. capiat per Billam. 1 Bulſt. 38. 

In Conſideration of forbearing a Suit upon a Treſ- 
paſs, the Defendant promiſed Recompence the firſt 


381 
Alſumpſit. 


The Defendant, in Conſideration the Plaintiff Requeſs. 


Accepranee. 


of May, and that after he requeſted him, and the De- 
Fendant refuſed, The Defendant pleads the Statute 


of Limitations, but the Narr. 'adjudged good, and 
that there was no Cauſe of A& ion till Requeſt made 
ſof the Recompence. 1 Cro. 99. 

In Conſideration the Plaintiff promiſed to deliver 
up the Defandant his Bill for a Debt, the Defendant 
promiſed to find Sureties to be bound for it, and that 
the produced two Sureties of no Value. The Defen- 
dant pleads, the Plaintiff had not delivered him the 
bill. The Plaintiff demurs, and adjudged for the 
Plaintiff; for a Promiſe againſt a Promiſe is a ſuffi- 
cient Ground for an Action, and he need nor ſhew 
that he had done it, and the finding of bad Sureties 
is the ſame as if he found none. 1 Cro. 543. 

The Conſideration was, (the Plaintiff having a 


rant from the Defendant to cut down 1000 Trees 


in a Wood, and had cut ſome of them) that if the 


WE Licence to cut and make up the 1000, The 
Flaintifſs aver, That at that Time they had cut but 
N 3 | 300 


Plaintiff would forbear, he ſhould after Three Years 
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382 Ok Actions on the Cale fo2 Dectg " 
Misfeazance. 800, & non amplins, and that after Three Yezr, g, Je 
Defendant hindred them to cut the Reſidue, fal 
Defendant pleads, That before the Promiſe made im. 
the Plaintiffs had cut 1000 Trees, abſque hoc, thy hs K. 
that Time they had cut but 890 only. The Pla im. 
demur. Judgment for the Defendant ; for every (ase 
ter in Deed alledged by the Plaintiffs may be trayeg hin 
by the Defendant ; and the Defendant may by yy 
of Traverſe anſwer the Matter alledged in the ſyn: 
Words as the Plaintiffs have alledged them, af 
therefore the Plaintiffs by their Demurrer upon e 
Bar have covfeiled the Cutting of 1000 Trees, whiz 
was their full Bargain at firſt, and by Conſeguen 
there is no Conſideration whereon to ground tet 
Promiſe. Yelv. 195. Vide plus poſt of Executor; wi 
| Adminiſtrators. | 
Innkeeper lends The Plaintiff ſhews, That he left his Horſe wii 
# Horſe for Aire. the Defendant, being an Innkeeper, to be ſafely key 
at ſuch a Rate, and the Defendant lent him on x 
Hire ro divers Perſons, whereby he was made lane; 
and the Plaintiff loft his Buſineſs, and was damnihed 
c. Upon Not Guilty, Verdict was found for the 
Plaintiff; and it was moved, that ſince the Jun 
found 20 Marks Damages, that the Defendant migh 
detain the Horſe. The Court ſaid, in this Caſe the 
Damages, are not given for the Horſe, but for th 
Trover. Miſuſe and Loſs of Buſineſs. But in Trover it is in. 
| Recompence for the Horſe, and the Plaintiff hat 
Judgment. Berdl. 171. 
| — "5 C.'o non quia dic. quod. itfſe bene & competent 
well ſhod the + ferravit Equum pred. ahſque hic quod ifſe fi 
Hor ſe, aud tra- Clavum in unum pedem Equi pred. trout pred. Luer. ſas 
verſes the rius verſ. en Queritur. Et hoc parat. eſt veriſic are tt, 
Prickirg, &c. Sc. Replicatio. Et fred. Quer. dic. quod ipſe per aliquc it 
pred. Def. ſuperius placit. allegat. (precludi non) 4» 1 4 
quod. p red. Def. fixit Clauum in unum pedem FE red, 1 
forma qua idem Quer. ſuperius verſus eum que © 
Hue. hoc on. ſe ſuper Priam. Et pred. Def. ſemiliter, 10% d. 
cep t. &c. 


Sce 1 Bro. 31. Raſt. Entr. 3. Ouod fri cuit Foun 
Quer. bene & Competenter, and trayerts thy Negh once 


Ok Actions on the Cale foz Deeds. 

It an Inkeeper refuſes to Harbour a Cueſt, or Tra- 
eller, or Herbage his Horſe, on Pretence his Houſe 
s full; if this be falſe, Action of the Cale lies againſt 
Pim. 5 E. 4. 2. Dyer 158. Sce 39 H. S. 18. 14 H. 7. 22. 

1 Kel. 50. 158. That the Conſtable may compel 
bim. And note, as to maintaining this Action on the 
Cafe againſt an Innkeeper for Goods loft, theſe 

hings, VIZ» | | | | | 
I, f muſt be a common Inn, 1 Rol. Abridg. 2. Alſo 
y Inn in London is fo taken. Poph. 178. li. 8. 32. 

2. The Party to be charged muſt be a common 
Hoſt, %%. And though he has but newly ſet up his 
Trade, he is chargeable. Li. 8, 32. Dyer 158, 266. 

z. The Plaintiff muſt make it appear, That the 
Goods were brought into the Inn, and by 8 Co. 31. it 
muſt be in his Paſſage and Travel through the Coun- 
&ry; © Bendl. 173. But Ney 79, 126. tis good enough 
o ſay he lay there only. | 

The Goods muſt be the Goods of the Gueſt, or of 
bis Maſter, and either of them may have this Action, 
pad. 179. Bendl. 173. And ſome ſay he ſhall be ac- 
counted a Gueſt but for Three Days, and not after. 
ide Latch. 88. Guilem's Caſe. | 
| The Innkeeper is not obliged to keep the Things 


im put his Horſe to Graſs, and he be loſt, the Gueſt 
Pult bear it; but if the Inkeeper or his Hoſtler put 
bim out on his own Head, the Innkeeper ſhall bear 
the Loſs. 8 Co. 32. | SON 

It muſt be loſt by Negligence, and in Default of 
the Hoſt or his Servants, it muſt therefore be ſhewed 
Fit the Goods came to his Hands or Cuftady. 
| And therefore, if the Innkeeper bids the Gueſt at 
Eoming put his Goods in ſuch a Place under Lock, 


Tueſt ſuffer them to lie in an outer Court, and there 
ey are loſt, the Inkeeper is excuſed. Dyer 266. 
but it will be no Excuſe to ſay, That his Gueſt did 
Pot acquaint him with his Goods, what they were, 
E E. z. 11, Nor that he delivered the Key of che 
amber to the Gueſt himſelf, or that he knew not 
de Perſons, Oc. 22 H. 6. 38. 4. 


my 
* 
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Mis ſea x ance. 


Inn keeper. | 


Aainſt an Inn- 
keeper, 


put of his Inn or Houſe : Therefore, if the Gueſt bid 


d he will warrant them, otherwiſe not, and the 


rarer rei ie TILE ER 


— — — 
* I x 2 — — 
2 : 2 N ed? * 
e . r $7 h 1 5 T 
* oof __ - r + & a bv 1 Lak 4 c/o a 
N 3 ut 2 3 o 3 - — i 
— 283 Pl : a =_—_ 8 
= 8 4 


384 Ok ackions on the Caſe fo2 Deeds. 


Misfeezances Yet 1 Cro. 622. he excuſes himſelf, for that he yy 
ſick when the Gueſt came, and by reaſon thereof i 
nun ſane memory. And ſee 1 Roll. Abr. 4. Letter G. hu 
Matters may excuſe him. And by 8 Co. 33. he fl 
not anſwer for any Wrong done to the Perſon of hi 
Gueſt. The Goods muſt be loſt while the Owner; 
there; for if one leave his dead Goods with the lin. 
keeper, and do not lie there himſelf, and the Go 
are ſtolen, the Hoſt ſhall not anſwer for them. Be! 


173. | 

Yet if it be a Horſe, or living Thing that is lf 

by which the e eee doth gain, he ſhall anſhe i 

for it; and likewiſe for dead Things, if he make gy c 

ſpecial Promiſe, eſpecially if the Gueſt go out in th c 

Morning and come again at Night. 8 Co. 32. 1 Bran 5 

254. 2 Cro. 189. Noy 116. Latch. 127. Yet ſee Co. En e 

345. That he is to keep all the Goods that are | i 

with him, ita quod Dampnum non eveniat Hoſpitibus u. | 

_ aliquibus aliis, & c. And note; in this Action the Mit t 

is General, but the Count is Special. 8 Co. 33. Sil 1 

1 Rep. 370. | p 
; p 1 

13 B Queritur de D. Hoſpitatore Com. Hoſpiti v 1 

pe. for 1.0t keeping „ cat. & cognit. per nomen ſigni de le Griffen s 
. Goods ſafe. (tali Loco) in Cuſtod. &c. pro eo videlicer qd, t 
Ing ſecund. legem & conſuet. hujus Reg, — Hoſpitators p 
bu qui Hoſpitia Cora. tenent ad Hoſpitand. homines pr e. 
ag | partes ubi hum'oi Hoſpitia exiſtunt tranſeuntes &n c 
1 | eiſdem Hoſpitantes eorum bona & caralla infra hh ir 
Heb ſua pred. exiſten, abſque aliquibus diminutione e tc 
Dampro die & nodte ſalvo & ſecure cuſtodire tencat- ir 


tur, Ita qd. pro deteCtu negligentia five injuria hum 
Hoſpitatorum ſive ſervien. ſuor. aliqd. Dampn. hij 
modi Hoſpitibus non eveniet ullo modo Cum t 
etiam pred. D. (tali die & anno) fuit Hoſpitator, 4:8 E 
lice an Innkeeper, & eodem die, &c. tenuit & cute 
vit Commune Hofpitium (ut ſupra) & pred. B. , ar 
eodem Hoſp. ut Hopes pred. D. adtune & ibicen 
hotpiravirquidam tamen Malefactores eidem B. 1805, 
eodem dic, &c. apud, &. quandam Crumenam, 4 
glice vocut. a Pyrſe, ad valenc. 28. & 26. 9 d. in peer 
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nii {umer{t3 de denar, ipſius B. in eadem Crumen qd 
: content. ſub © uſtod. pred. . (in pred. Hoſp'tio tpk Hi 
| D.) er pred. B. hoſpitem ſuum Pred. illat. 10 defect re 
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Ok Afxtons on the Caſe fo2 Deeds. 385 
gebit. Cuſtod. ipſius D. & ſervien. ſuor. ceper. & aſ- Negligence. 
rtaver. ad Dampnum, &. ü 
Sec Thomp. 42, 74. Vid. 151. Bro. Red. 13. Raſt. 404, Narr's. 

405. Co. Entr. 347. Aſht. 48. 1 Brownl. 196. 1 
Sce for Pleas in Bar, Raft. Ertr. 404, 405. Co Entr. Bar. 
347. At. 48. 1 Brow. 196. 2 Mod. Intr. 147. 


C. Attach. fuit ad reſpond. S. 7. &c. Et unde gainſt an Ho- 

o idem S. per L. H. Att. ſuum queritur quare cum tler for à Horſe 
idem §. die, &c. anno, &c. apud L. &c. quendam ſpa- 4e vered . 
donem ipſius pretii 101. ad depaſturand, ac ſalvo & {' * News 
ſecure cuſtodiend. & eidem S. cum inde requiſit. eſſet Ln i 
deliberand. ſuper confidentiam fidelis deliberac'on. 
ejuſdem ſpadonis per pred. B. eidem S. fiend. ad de- 
paſturand. & cuſtodiend. deliberaſſet idem S. reddend. 
& ſolvend. prefat. B. pro qualibet ſeptimana quam 
idem ſpado in Paſtura ejuſdem B. depaſt. fuit 12 d. 
legalis, &c. pred. tamen B. de hum'oi fidel. confiden- 
tia redelibrac'on1s ejuſdem ſpadonis negligens & fide- 
| lis reftituc'onis ejuſdem ſpadonis minime curans ſpado 
pred. poſtea ſeilicet (die & anno) apud M. pred per 
negligentiam pred. B. ac pro defectu bone Cuſtod. 
ſpadonis illius per quaſdam malevolas perſonas eidem 
S. penitus ignot. elongat. fuir ad loca eidem S. peni- 
tus incognit. per quod idem S. non ſolum de ſpadone 
pred. penitus defraudatur verum etiam de omnibus 
eaſiamentis commodis & proficuis que ipſe equitando 
| circa diverſa ſeria negotia ipſius S. diverſimodo ei 
interim contingen. h'uiſſe & recepiſſe potuiſſet totali- 
ter deprivat, exiſtit ad Dampnum ipſius S. 20 l. Et 
inde, &c. | | 
And ſee the like. Rob. Entr. 23. Bro. Red. 16. 
And ſee againſt an Inkeeper for letting the Plain- 
ff 's Horſe ro Hire without Leave. 1 Brown. 80. Rob. 
Entr. 10, Hern 243. | 

For loſing a Mare put to Paſture. Rob. Ent. 21, 29. 

and fee Thomp. 14. 70 


FE pred. B. per F. Att. ſuuni ven. & defend. Vim & Bar 
Injur. quando, &c. Et dic. quod pred. S. accon. 
ſuam pred. inde verſ. eum habere non debet quia dic: 
ad. pred. S. predicto tempore in Narr. pred. ſpecificat. 
| Hoſpitat, fuit in Hoſp. ipſius B. & adtunc & ibidem 
requiſivit pred. B. quod idem B. poneret ſpadonem 
4 : 1 | C C | pred. 


Narr's. 
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386 Ok Actions on the Caſe koz Deeds. 
Negligence. pred. in aliquo Cl. Paſture ipſius B. ad herb. in chi 
bl. creſcen. depaſcend. per quod idem B. adtunc ad 
cand. requiſie onem ipfius S. fic fact. poſuit ſpad, pred. 
in quodm. Cl. Paſture ipſius B. vocat. &c. ad herbam 
in eodem depaſcend. & ibidem depaſturand. qui qui- 
dem ſpado in Cl. illo herbam in eodem Creſcen, fyit 
depaſcens & ibidem depaſturans quouſque quidan 
Malefactores Die & Anno in Narr. pred. ſuperius ſpe. 
cif. pred. ſpad. pred. S. ex Cl. illo ceper. & abduxer, 
abſque hoc qd. ſpado pred. in Hoſp. pred. exiſten, cap: 
& abdu&. fuit ab eodem Hoſp. in defeQu ipſius E. & 
ſervien ſuor. prout pred. S. ſuperius verſus eum quer 
Et hoe parat. eſt verif. unde pet. Judic, ſi pred, S ge. 

con. ſuam pred. inde verſus eum habere debeat, &. 
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Recludi non quia dic. qd. ipſe predicto (die, &. 

anno, &c.) apud D. pred. deliberavit pred. 
ſpadonem predictum in Stabulo infra Hoſp. pred. 

6 - euſtodiend. & paſcend. quodque quidam M 
lefactores tempore in Narratione predicta ſuperin: 
ſpec. ſpadonem illum ſub Cuſtodia ipſius B. & ſervien 
ſuor. ceperunt & abduxerunt prout 1pſe ſuperius nar- 
rando allegavit abſque hoc quod idem S. requifiyi 
ipſum B. quod idem B. poneret ſpad. pred. in aliquz 
Cl. Paſture ipſius B. ad herbam in eodem creſcer 
depaſcend. prout pred. A. ſuperius allegavit. Et ho 
parat. eſt verif. Unde pet. Judic. & Dampna ccc ore 
premiſſa ſibi judicari, &c. 


Kepl. 


Iſlue. IL pred. B. ut prius dic. quod pred. S. requiſiyi! 
ipſum B. quod idem B. poneret ſpadonem prec. 
in aliquo Cl. Paſture ipſius B. ad herbam ipſius B. i 
eodem ereſcen. depaſcend. prout ipſe ſuperius allegi- 
vit. Et de hoc pon. ſe ſuper Priam', &c. Et pred. 

ſimiliter Ideo, &c. — | 
Sce Rob. Entr. Io, 21, 29, &c. Raft. Entr. 405. Aſt. 4s, 

2 Mod. Intr. 147. Hern 243. Thom. 14. 


For killing i: 
hired Ho ſe by 
hard Riding, 
N.glect, &c. 


Uare eum idem B. de prefat. D. quendam Equum 

ad Equitand. a M. uſque N. pro quadam Pe. 

cunic ſumma int. eos concordat. apud M. condus1t s 
idem equum pred. eidem B. ad equitand. a M. uſque 
N. ibidem deliberaſſet pred. B. equum pred. tam im. 
portune & inordinate equitavit quod propter e 
tionen 
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tionem & indebit. Cuſtodiam ejuſdem equi equus pred. 


interiit ad Dampnum ipſius D. 10 l. &c. Et unde 
idem D. per T. V. Att. ſuum queritur quare Cum idem 


B. tali die & anno apud AM. quendam equum, &c. 


(ſupra to) pred. B. tali die & anno, & c. equum pred. 
tam importune, &c. (ſupra to) equus pred. poſtea 
ſcilicer die & anno pred. apud MA pred. interiit. Un- 
de idem D. dicit quod ipſe deteriorat. eſt, &c. : 
For Narrs, SCC 1 Brom. 40. Hern 101, 189. Aſhton 
49. And for immoderately loading, &c. See 1 Brown, 
214. Hern 101, 189. | | 
For Bars, See 1 Bro. 40. Rob. Entr. 51. Hern 101. 
1 Brownl. 8, 9, 17. . | 


Note; If one for Hire borrow my Horſe to ride to 
York, Ec. and he ride him further, or ride him out 
of the age or forwards and backwards, and forwards 
again in the right Way, I may have this Action a- 
gainſt him, eſpecially if the Horſe be hurt thereby; 
ſo if the Borrower ride him an exceſſive Pace, ſo as 
to hurt him, though he ride no further than was 
agreed; but not if he make him weary only. 12 E. 4. 
813. 8 Co. 146. Dr. & Stud. 128, 129. 

So if he put my Horſe borrowed into an old rotten 
Houſe, and the Houſe fall and kill him, or if he neg- 
lect to take Care of him, or ſuffer him to be abuſed, I 
may have this Action; otherwiſe, if he die ſuddenly 
and without his Default. x Brownl. 8, 9, 17. 1 Cro. 14» 
4 E, Jo 36, : le | 


| Uare cum ſecund. conſuetud. hujus Regni, &c, 
hactenus uſitat. quilibet homo qui averia alte- 

rius Tomine diftrice'onis in Damp. aut alit. capere ve- 
lit averia illa in Pareo public. non in locis privatis im- 
parcare teneat, ita quod proprietar. eorund. averior. 
attingere valeat ad cognic'oeni hu modi diſtricc'onts 
ad averia illa per legem Angl. debir. replegiand. vel 
laltem tempus imparcac'onis cognoſcend. idem T. 
(tali die & anno) 50 oves ipſius S. apud O. in nomino 
diſtriee onis capt, abinde uſque ad H. minavit & fuga- 
vit, ae in quodam Horreo ipſius 7. ibidem impoſuit 
& imparcavit per quod ac per velocem curſum mi- 
nac' nis ovium predict. ac arctam Imparcac'onem 
earundem 20 oves de ovibus predittis in brevi tem- 
Ce 2 por 
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Misfeaxance. 


For taking the 
Plaintiff”s 
Beaſts, and im 
pounarmg t hem 
in a private 
Place. 


—— 
——t_ gd — ——¹ ð³ q — 
x DONE EO a ny — 


. 


n rene e- e — 9 1 BE \ — — ENTS = 
Y 8 - — "wn ; 1 . n 3 
- x 3 ; 2 . 5 Y 2 2 — > 8 b 7 x 2 — * * 9 — 122 = 212 
9 : N D = CR — * Pr 7 : "_- - MIC x IA eee 1 —— — bk * N 1 JP x g = 
EI”: — * . SE LW... EF 8 . Rn IT = * 8 e » — 7 Ws 5 
c ß TN e 44 
e Ty be oe Fa N = S 5 * 8 "XX. * N N 7 * ET * 2 - 
ras we SS 1 ä 2 en * 88 * * * 8 , 
5 oo Aer. 83 S ard ren 28 F —_— RES * — * * R 
7 nf EC oe fer po CO on SI ro If 828 8 3 2 Are ane 
— — — — — — — — — 2 wy — ——— 2 adn > — - « ” - : 9mm non ren = = FR 


2 


D 


1 
4 
4 ; 


388 


Nez ligence. 


Carrier charge- 
able. | 


Carrier not 


chargeable. 


Hatermen, &c. 


ate men 


chingeuble. 
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pore interierunt & oves reſid. multiplicit. deterior, 
& pejorar. fuer. ad Dampnum ipſius S. 20 l. &c. Ft 
unde idem S. per H. L. Att. ſuum querit. quod cum, 
&c. (ut antea) unde dicit qd. deteriorat. &c. See Real. 
Entr. $7. and Winch, Entr. 89. 

If a Carrier take my Goods to carry, and wilfully 
mar them, or negligently loſe them, or ſuffer them 
to be loſt or ſpoiled; I may have this Action again 
him, Hob. 106. Ney 114. as if he break or ſpoil my 
Pots, Glaſſes, Sc. 2 H. 7. 2, 11. Lib. Intr. D. 2. or if 
he overload his Horie, and it fall into the Mire, 
Water, Cc. or drives by Night, or out of the Way, 


and 1s robbed. | 


And though the Goods be delivered to his Servant, 
yet if it be his common and known Servant, and one 
that taketh in Goods for him to carry, the Maſter 
will be chargeable. Paſch. 9 Fac. Wornhall and Brad- 


ſhaw. And though he be a Carrier that is newly ſet 


up, or he carry for ſome Perſons only, (if be carry 
for Money) it 1s AQtionable. 

But a Carrier by a ſpecial Agreement, as when he 
undertakes the Carriage with this Caution, [Not to 
anſwer for them if they be loſt,] ſhall not be charge- 
able; So, if there be no Default in him in the Car- 
riage, and the Damage happen by Act of God, unless 
he has made a ſpecial Promiſe and a good Conſide. 
ration to engage him, Dr. and St. 38, 139. Fitz. 14 
So if one who is not a common Carrier undertake 
the Carriage of any Thing, without any Wages pro- 
miſed for it, this is ſaid to be only Nudum pactim, 
and not actionable. 3 H. 6. 36. Reg. Orig. 110- 

If a Waterman undertake to carry me over the 
Water, and doth it not, I may have this Aon, 
and that without any Conſideration, for his Pay i, 
certain, 22 A. 41. And ſo it now ſeems of 
Coachmen and Carriers, for their Prices and Pay 1 


ſettled. 


If a Waterman undertake to carry any Thing for 
me over the Water, and by his Default it taketi 
hurt, or is ſpoiled, in or after the Carriage while in 
his Cuſtody, I may have this Action againſt him, ſe 
if he ſurcharge his Boat, by which my Horſe 1: 
drowned, 22 A. 41. Bur if the Danger accrue only 
by the Act of God, as by Tempeſt, or the like, vith- 

| | ou! 
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aut any Default of the Waterman, no Action will lie Nezligence. 
for this. 12 Co. 63. | | 1 

The Plaintiff declares, Whereas the Defendant was So of a Barge- 

a common Bargeran, and uſed to carry for Hire . 
{rom London to Milton, and other Places in Kent, that 
he delivered unto him a Portmantean, and 3ol. there- 
in, to carry, and gave unto hm Two Pence for the 
Carriage, and that the Defendant tam Negligenter 
C:fodivit that he loft it. The Defendant confeſſing 
the Receipt, pleads, That he was a common Barge- 
man, but fearing to carry it, delivered it to 7. D. to 
carry, and that hc gave Notice thereof to the Plain- 
tiff, and he agreed thereto and diſcharged him of 
the Carriage. The Plaintiff traverſes, that he did 
not diſcharge hun, The Defendant demurs, and 
acjudged for the Plaintiff; for the Delivery by his 
aſſent is not material but the only Matter traverſ- 
able is the Diſcharge, which is iſſuable. Afterwards 
on Error brought it was aſſigned, That this Action 
lies not againſt a common Bargeman without ſpe- 
czal Promiſe, But all the Juſtices and Barons held, 
That 1t as well hes, as againſt a common Carrier, 
and alſo that the Traverſe was good ; and Judgment 
afirmed. Vide 2 Cro. 3 30. Rich and Kneeland. 

See againſt a Carrier for loſing the Plaintiff's Mo- Precedents. 
E ney and Goods delivered to him, Hern 26, 226. 

_— 2 Vertr. 75. 2 Mod. Intran. go, 91. 1 Brownl. 193. 
Aſh, 62. Clerk's A. 260. Bro. Red. 12, 16. Thompſon 34. 
do againſt a Hoyman or Waterman. Cliff. 38. Vidian 
37. 2 Mod, Intran. 92. Vide Cliff. 39. And againſt a 
Carrier for notdelivering a true Quantity of Cheeſe. 
2 Inſtr. Cler. 182. 5 | 


Care cum idem (Defend.) ſiniſtram tibiam ipſius In B. C. neg- 

9 Quer.) Caſualiter leſam bene & competen. curand. lecting the Cure 
apud E. pro quadam Pecunie ſumma premanibus ſolut. of 7 lain 
| aſſumpſiſſet idem (Def.) Curam ſuam circa Tibiam pred. mf” So 

tam negligenter & fraudulenter appoſuit quod Tibia pred de- 

venit incurvat. ad Dampnum ipſius Quer. 101. &. Et 

unde idem Quer. per C. S. Att. ſuum queritur quod cum, 

Ec. as before. | 


See for Precedents of Declarations and Pleadings 
kerein, Reg. Orig. 1, 2. Raft. 463, Aſn. 15. 1 Brow. 
Cc 5 232. 
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Neligence. 232. Bro. Vad. 9. Hern 135. Cl. Af. 259. By, 
HKed. 35, 59. 5 | 
| For ſhaving the Plaintiff with an unwholcſone 
Razor. Raſt. Entry. 2. vide ante. | | 
For negligently driving a Coach or Cart ca th: 
| Plaintiff, 484. . | : 
Againſt an At- This Action lies againſt an Attorney that ſhall en. 
cor ne. gage in a Suit for or againſt me without Warrant, 
or having a Warrant, ſhall out of Negligence or Ig: 
norance negligently or wilfully miſdemean himſelf 
and miſmanage my Cauſe to my Damage. 6 Co. 9. 
7 Co. 1. Dyer 361. So if he be retained by me in my 
Cauſe, and ſhall make Default whereby Land, . 
is loſt. Lib. Entr. 2 Sect. A. 19. Reg. Orig. 113. So if 
he plead otherwiſe than he hath Authority from me. 
Stile 4. | | 
So if he imparl in a Suit where the Party is miſ- 
named, becauſe thereby he loſes the Advantage of 
Pleading in Abatement. 15 H. 7. 14. So if in a real 
Action againſt me, he hall ſuffer Judgment to be 
given againſt me by Conſent, and the Land is thereby 
loſt. F. N. B. 95, 96. 6 Co. 9. 
So if he ſue another in my Name, without my 
Warrant or Conſent, though it be upon good Cauſe 
of Action. F. N. B. 98. 2 Cro. 88. and ſee the Statute 
of 8 El. cap. 2. whereby a Penalty is given. So if he 
outlaw one in the Name of a Perſon dead, or not in 
being, 7 Co. 1. and the like. Vide Hut. 125, 126 
And ſo if an Attorney or other Officer ſhall do any 
Thing beſides, or contrary to his Truſt, (7 ſepra) or 
levy a Fine, ſuffer a Recovery, acknowledge a Judg- 
ment, enter a Suit, or Bail or Recognizance in my 
Name, by which T am dampnified, I may have this 
Action againſt him. F. N. B. 98, 100. 19 H. 6. 44. 


Narr. aga inſt B Queritur de D. un. Att. Cur. D. R. de Banco 


an Attorney de co qd. cum idem B. (tali Die, &c.) apud 
for making He- J. in Com. D. retinuiſſet ipſum D. eſſendi Attorn. & 
— ling de Conſilio ipſius B. in quodam Brevi de Dote verſus 
azai ft the 1pſum B. ad ſect. J. & K. ux. ſue impetrat. retorna- 
Plaintiff, bil. coram Juſtic. D. R. de Banco apud W. in Octab, 
F. Hill. tunc prox. ſequend. & ad comparend. pro 
ipſo ut Attorn. ad quemlibet Diem placiti in & ſuper 
Brevi illo opportunum capiendo de into D. quolibet 
5, 5 dern 


, . eee 


Ok Aﬀtons on the Cale ko: Deeds, 391 
Term, pendente Brevi illo pro feodo ſuo 3s. 4 d. un- M'feazance. 
de ipſe tune ibidem ſolviſſet prefat. D. pre Manibus 8 
25, 4d. per quod breve 1dem W. & K perierunt ver- 
jus ipſum B. ra'onabilem Dotem ipſius K. que ei con- 
tingebat de libero Tenemento qd. fuit H. quondam 
Viri ſui in T. unde nihil habuit ut dixer. de quibus 

uedam Octab. Hill. Ioquela ſuper Brevi pred. conti- 
nuata fuit coram prefat. Juſtic. dict. Dom. Reg. de 
Banco apud W. per diverſas continuac'oes inde fact. 
& habit. uſque in Octab. S. Trin. Anno &c. Et ad 
eaſlem Octab. S. Trin. tamen pred. W. & X. per 
S V. Attorn. fuum quam idem B. per pred. D. At- 
torn. ſuum coram G. T. & Sociis ſuis tune Juſtics 
D. R. de B. pred. apud V. comperuer. & ſuper hoc 
pred. V. & K. petier. verſ. ipſum B. tertiam partem 
Manerii de T. ut Dotem ipſius X. ex dotation. pred. 
H. quondam Vari ſui & pred. D. ut Attorn. ipſius B. 
pro eo & ejus Nomine petiit Licentiam inde interlog. 
ibidem uſque in Octab. S. Mart. tune prox. ſequen & 7 
habuit ex aſſenſu pred. W. & X. & idem Dies dat. 
fuit eiſdem WN. &. X. ibidem & ad eaſdem Octab. S. 
Mart, pred. N. & K. in prefat. Cur. de B. apud Weſtm. 
coram prefat. G. T. & Sociis ſuis Juſtic. Dom. de 
codem B. per Attorn. ſuum pred. comparentibus & ſc 
verſus ipſum B. de pred. placito offerentibus pred. 
Di. non comperuit ſed machinans ipſum B. tertiam 
= partem Maner. pred. cum pertin. amittere fac. ubi 
E cadem K. de eodem Manerio dotabilis non fuit ad- 
tune & ibidem defalt. fecit per quod Conſ. fait ib.dem 
qd. pred. N. & K. recuperarent ſeiſinam verſus ipſum 
B. de tertia parte pred. cum pertin. per defalt. illam 
cum eadem X. de eodem Manerio cum pertin. do- 
tabilis non fuit, ut eſt dict. & fic idem D. ipſum \ 
B. falſo & fraudulent. decepit ad Dampnum ipſius 
; _ |. unde petit Remedium, &c. Pleg. de prof. 


Nate ; This Declaration charges the Defendant alſo with 
Deceipt ; which ſee poſtea. | | 


See Precedents of the Narr's againſt Attornies, 1 Brow. 
26, 33. Hob. 15, 37, 98. Bro. Red. 47, 50. Thom. 
:1, 31, 43. Vid. 16. 63. Read Decl. 33. 80. Cl. 
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Misfeazance. 
Plea for Attorn. 
Quod Quer. 
retinuiſſet eum 


ad Cogn, Satiſ- 
faction. 


Prohibition. 


Officer, 
Falſe Return. 
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| = non —— quia dic. qd. pred. B. Acc'onem 

ſuam pred. verſ. eum habere non debet quia dic, 
& c. quod. pred. D. poſt Judicium pred. Reddit. & 
ante pred. — Diem, &c. ſeilicet tali Die, &c. apud, 
&c. retinuit ipſum D. eſſendi Attorn. ipſius B. in Cur, 
dit. Dom. Reg. hie ad Cogn. pro ſe & in Nomine 
ipſius D. tanquam ejus Attorn. in eadem Cur. hie 
quod ſatisfac. fuit eis de valore & Dampnis pred, 
Virtute cujus Retenc'onis idem D. poſtea ſeilicet 
(Die, &c.) ven. in pred. Cur. dicti Dom. Reg. de 3. 
hic ſcilicet apud Weſtm. pred. & ut Attorn. ipſius D, 
& in ejus Nomine Cogn. quod ſatisfact. fuit ci de 
valore & Dampnis pred. prout ei bene licuit. Et 
hoc parat. eſt verif. unde, &c. To this Plea, (whit 
Note is not the Plea to the Narr. ſupra) the Plaint fe. 
plied, Non retinuit, and Iſſue thereupon. See the lil. 
Pleas, Ec. Aſt. 39. Col. Entr. 38. Quod fuit reten!, 
per principal. in ſcript. obl. Hern 181. Bar. Quod 
Quer. retinuit eum ad comparend. in una Acc'on. & 


requiſivit eum comparere pro eo in omnibus alis 


Acco'nibus. Repl. Proteſt. non retinuit, &c. pro 
placito non requiſivit. Hern 183. 1 Bro. 33. Bar; Fi 
that he was retained by a Stranger to appear for the Plain. 
if, per quod ill. eomparuit & pro defectu in” ruction. 
placitavit non Inform. Rob. Entr. 18, 19. Kepl. non 
retinuit, ib. 20. See Cl. A0. 289. for appearing with- 
out Warrant of Attorney. See Raft. Entr. 7. for can. 
celling an Obligation, | 


Note; This Action lies againſt him that ſhall proceed 
upon a Prohibition delivered him to ſtay a Suit he has 
againſt me, and he proceed notwithſtanding. E N. B. 
92.4. So if a Sheriff, or any other Qfficer or Mini- 
ſter of Juſtice ſhall not do, or for his Fee refuſe to do, 
or do amiſs any thing about his Office ro my Pre- 
judice. 5 Co. 89. 9 Co. 60, Sc. And it is a Rule, That 
if a Sheriff or other Miniſterial Officer of any Court 
Mall make a falſe Return, or otherwiſe miſdemean 
himſelf by any Malefeazance, Nonſeaſance or Mifea- 
zance whatſoever, and I have any ſpecial Damage, 
I may have this Action. 

As for not executing a Writ by an Officer, Sheriff, 
Sc. See 1 Cro. 173, 175, 873. 5 Co. $9. 9 Co. 60. Plot 
48. Ney 89. 3 Bulſt. 200. Or not returning it when 
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is executed, 42 Aff, 12 Ed. 3. 3. 21 Ed 3. 43. 10 H. 
. 23. Or miſreturning it, 19 H. 6. 29. So for any 


| falle Return, F. N. B. 95, 97, 98. 6 Co. 9. 9 Co. 32. 
Der 353. Stiles Rep. 431. 11 Co. 94. 1 


As Nibil, N. B. 93. B. Lib. Into. C. Seck. 2. 
Non eſt inventus, F. N. B. 39. 31 Ed. 3. Proceſs 55. 


1 Cro, 729. 


Nulla Bona ſar Fieri Fac. Stile's Rep. 474. 
Averia eſtraiat. which are dead, Leon. Pl. 203. 32 


| H. 6. 27. 


Devaſtavit, and it is falſe, 5 Co. 32. Lib. Intr. 11. 4. 


Languidus, where he is in Health, 11 E. 6. 42. Pl. 


Againſt the Clerk of Aſſizes, See 34 H. 6, 4. 

Againſt a Bailiff of a Franchiſe, E. N. B. 93. 2E. 
3+ 43+ | | 

Againſt a Proctor, Summoner or Apparitor, 12 Co. 
128. 2 Bulſt. 264. | 

Againſt a Commiſſary, 22 H. 6, 30. 

An Eſcheator, Reg. Orig. 115. 21 E. 4. 23, 27. 9 
H. 6. 60. 1 

And ſo againſt any ſuch like Officer. 1 Cro. 512. 


T. Ar. nuper Vic. D. Attach, fuit ad reſpond. tam 

, D. R. quam N. S. & D. uxori ejus Executrici Teſta- 

menti W. D. de placito Tranſgreſſionis ſuper Caſum, Ec. 
Et unde iidem N. & D. qui tam pro D. R. quam pro ſe- 
itfis ſequuntur per H. O. Attorn. ſuum querunt. gd. cum 
fer breve D. R. de Fudic. eidem nuper Vic. pred. Com. D. 
dired. tali Die & Anno apud W. in Com. Mid. a Cur, D. R. 
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See Rob. Entr. 11. Decl. and pleads Cepi Corpus, and has 
not the Body. 1 Cro. 460, 624. 


39. 2 H. 6. 5. 4. 21 H. 6. 5. a. Sed vide Cro. Eliz. $52. 
5088. For not delivering a Writ, Sce Raſt. Entr. 84. 
Concerning Summonitus, See 2 E. 3. 14, 112. ö. Reg. 
I - Orig. 12. 8 E. 3. 330. A/. 48. 30 E. 3. 37, Cc. 
Tor falſe Returns to Parliament, 2 Sid. 168. N 
| Lutzy. 31, 60. | | 
© For double Returns to Parliament, 2 Lev. 114. 3 
Lev. 29. 


Ag ninft a She- 
f for making 
a falſe Return, 
vide intra of 
Reſcues and 
Eſcapes, & ante. 


de B. hic eodem die emanans precept. fuit quod de bonis © 


catal. fuer. pred. W. in manibus, (cc. ſupra ) ac contra 
dacramenti ſui debit. apud villam W. pred. Retorn. breve 
pred. coram prefat. Fuſtic. D. R. de Banco hic videlicet, 
R E. Mil & Sociis ſuis ad cert, diem ſcilicet ad _ 8. 
ER : 717. 
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Ok Adions on the Cale fo2 Deeds, 


| tempore mort. ſue in majily 
. #tſor. N. & D. adminiſt. fed quod iidem N. & D. yy, 
bona & catalla que fuer. pred. W. tempore mort. ſue dend. 
der. & devaſtaver. & denar. inde provenien. in profr. uſy 
ſuos converter. ita quod pred. 1 5. ſeu aliqum. inde parcelan 
Feri facere non potuit per qd. pred. N. & D. in proprii; jy. 
ſonis videlicet oh. metu arreſtac onis Corpor. ſuor. pretexty 
cujuſdem brevis D. R. de Capias ad ſatisfac. qd. ab bac. C. 
hic ſuper Necorti. pred. emanavit circa victualium (yy, 
collatione & alior. neceſſarior. ſuor. emp con. palam inte. 
dere non audebant ſed multiplic. deteriorat. & depautern, 
exiſtunt ad D. R. nunc contempt. ac cur. ipſius D. R. & 
legis E conſuet. Regni ſui decepc onem nec non ad Dampnun 


z>ſor. N. & D. 40 J. Et inde produc. ſect. &c. | | 
Sce Rob. Entr. 34, 59, 61. Raft. Entr. 7, 84. Ri, . 
Entr. 11. Bro. Red. 37, 38. Vidian 6. Tre 
. i 

When a Man is taken on mean Proceſs, as Lam WW:: 


or Capias, and another reſcue him, an Action on the 
Caſe lies againſt the Reſcuer for Debt and Damages; 
But *ris ſaid not againft the Sheriff, becauſe the She. 
riff may plead the Reſcue, and that he made a Re. 
turn of the Reſcuers, ſo that the Plaintiff may hare 
his Action againſt them. But if it be upon Proce!: 
in Execution, or a Capias utlag he that made the Ar- 
reſt and ſuffered the Eſcape, 1s liable, and he may 
have his Counter-Remedy againſt the Reſcuers : And 
it the Sheriff upon Arreſt ſhall bring his Priſoner 
into Gaol, and thence ſuffer him to eſcape, an Action 
on the Caſe will lie againſt him. See 1 Cro. 35, 77: 
2 Cro. 289, 360, 419. Poph. 189. 3 Bulſt. 198. Dye 
212, 247. | . 

Note; That if any Sheriff or other Officer of any 
Court, that is employed to do any thing for another, 
ſhall do it deceitfully and falſly, to his Special Da- 
mage, he may have an Action on the Caſe. F. N. B. 8. 
95. 6 Co. 9. 1 Cro. 175. Dyer 355. 9 Co. 32. 

And ſee Narr's, &c. againſt Sheriffs for Eſcapes, 
Vidian 15. 1 Brown. 18, 49. Bro. Red. 35. Rob. Entr. 9. 
100, 303, 205. 3 Lev. 42, 45. Thomp. 31. Hanſ. 48. 
And for an Eſcape after deliver'd over by the former 
Sheriff. See 2 Infls, CI. 200. 


re 


* * 
BE 


Ok tions on the Cale fo2 Deeds. 


For Pleas in Bar, &c. See Reſcous pleaded in car- 
Ving him to Priſon, adjudged a good Plea, though 
the Reſeue was not returned, 3 Lev. 44. Marſball 
leads freſh Purſuit to an Action for an Eſcape, 2 
1414, Intr. 145. The Sheriff pleads the Statute of H. 
concerning Sheriffs taking Bail. Id. 151, 188, 190. 
Bro. Red. 96. Et Repl. Quod Manucaptores non buer. 
if ien. in Comitatu. See Rob. Entr. zog, and 4 Inſtr, 
ce, Bar in Debt on Obligation to the Sheriff. 

In Reſcue, The Bailiff of a Liberty arreſted the Par- 
ty, and delivered him to the Sheriff 's Deputy, and 
Ilaich not from the Sheriff, and yet good, for in an 
Action on the Caſe, he ſhall ſhew the Truth as it is. 
C70. Fac. 242. See 2 Hol. 457. | 

In Caſe, The Plaintiff declared he ſued J. S. on a 
® 7.::1at directed to the Sheriff of D. and F.S. was ar- 
reſted, and that the Defendant pretending to be De- 
Eruty to the Sheriff, took Bond of him, and let him 
lat large. The Defendant pleads, the Sheriff made 
him his Deputy to bail all Priſoners bailable in the 
County, and thereupon he took Bond of F. S. and 
delivered it to the Sheriff, &c. The Plaintiff demurs, 
becauſe he pleads his Deputation without Deed : 
but it was held good without Deed ; for a Deputy 
does Things only as a Servant, and in Right of his 
Maſter, and ſo may be without Deed. Cro. Eliz. Cle- 
cock and Dennis. Note; The Deputy ſhall plead the 
general Iſſue, as the Officer himſelf, by the Statute 
of; Fac. Mo. pag. 894. | 

| In 1 Ventris 211, and 217, Sir Ralph Bovy's Ca ſe, 
In Action was brought upon an Eſcape, for that he 
being Sheriff of Surrey, voluntarily ſuffered F. F. 
whom he had in Execution, to eſcape. The Defen- 
dant proteſting that he did not let him voluntarily 
eſcape, pleads that he made freſh Purſuit and took 
bim, and doth not traverſe the voluntary Eſcape. 
To which it was demurred, and reſolved for the Pe- 
E Zendant ; for it is im pertinent for the Plaintiff to 
alledge it, and no way neceſſary to his Action; tis 
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E out of Time to ſet it forth in the Declaration, tis 


like leaping before one come to the stile; as if in 
q Debt upon a Bond the Plaintiff ſhould declare, That 
p it the Time of ſealing and delivering of the Bond 
de Defendant was of full Age, and the Defendant 
N b Mould 
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Misfeazance. 


Reſcue, &e. 


Caſe. 


Deputation 
ple aded. 


Na Trav riſe. 


5 


396 Dt adions on the Caſe fo2 Deeds. 


Eſcape, &c. Ffhould plead Deins Age, without traverſing the Plan. 
AST tiff's Allegation. 2 Cro. 657. ſeems to be againg |. 
but between Harvey and Sir George Reynel, 2 Ca, i 
Latch, it is reſolved that no Traverſe is to be taken 
Eſcape brought againſt the Sheriff of London aud 
Middleſex ; they plead, That they had taken the Party 
upon a Lat. and that in bringing him toward the 
Gaol the Reſcous was made, and ſo returned the Re. 
ſcous as it was; and adjudged a good Return, pb: 
good Plea here; and Judgment was given againſtthe 
Proby and Plaintiff, 3 Bulſt. 198, 199. For the Arreſt being yy. 
ee, on mean Proceſs, and not upon Execution, the Se. 
_ : _ #3 Tiff is not bound to take the Poſſe Comitatus with hin; 
Wald anz But if the Priſoner had been once in the Gaol, th 
Lambert, Sheriff ought then at his Peril to keep him ſafe, a 
a Reſcous from thence is no Excuſe for him, neither 
is ſuch Return good after Judgment; but here th 
Plaintiff may renew his Writ, and alſo have 4 
Adtion upon the Caſe againſt the Reſcuſſors, 
Note; Debt for an Eſcape is not within the Statuts 
_ of Limitations, 1 Saund. 37, 38. 1 Siderfin 205, 200 
- In an Action on the Caſe for Eſcape upon mean 
Proceſs : The Defendant pleads a Reſcous ; and jy 
Cur. ever ſince 6 Car. 1. Stat. If it be returned, 't 
a good Plea, and it need not be averred in the Plz 
that it was returned; but in Debt on Eſcape tis 19 
Plea. 3 Keb. 515. Hill and Mountague. ; 
Robinſon and In Cro. Car. 240, 255. upon à Scire Fac. to hav: 
Cieytor., Execution of a Judgment in Debt: The Defendant 
pleads, That at another Time the Plaintiff had ſue! 
Execution by Ca. ad Sa. and that he was taken ther: 
upon. The Plaintiff replies, That it is true, but tha! 
the Defendant preſently reſcued himſelf and cſcapet. 
The Replication was adjudged good; and there faid, 
That as there is no Cauſe for the Defendant to hiv: Wi 
Andita Querela when he eſcaped, and is taken again, Re 
unleſs it be for a voluntary Permiſſion by the Sherit, 
io there is not any Bar for the Plaintiff to have new 
Execution : And though tis no good Return 014 
Ca. Sa. that the Defendant reſcued himſelf, nor an WE 
Plea in Debt upon Eſcape, yet the Party himſelf ſhall y 
never take Advantage of his own Tortious Act, ai WF 
a Scire Fac, after the Year is maiutainable, = 
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Note ; The Sheriff to Actions for Eſcapes, gene- 
rally either denies the Eſcape, and fo pleads Non 
miſit ire ad largum ; or elſe eonfeſſeth the Eſcape, 
and pleads that he made freſh Purſuit, or that he e- 
W {ped by Licence of the Plaintiff, And it hath been 
hela, That if the Sheriff retake him on freſh Pur- 
ſuit before Action brought, he ſhall be excuſed; and 
ſome ſay if after the Action, tis good, but not after 
ue joined. See Cro. Fac. 657. and Winch, pag. 35. 
and vide 3 Rep. Ridgæwways Caſe, although it be a long 
Time after, yet he ſhall be ſaid to be in Execution 
again, becauſe he ſhall not take Advantage of his 
ohn Wrong. 
and if the Plaintiff bring his Action before the 
Sheriff rerake him, or if the Sheriff does not make 
E {rch Purſuit, yet in both Caſes the Sheriff may re- 
take the Priſoner, and keep his Body in Cuſtody till 
he agree with him, or he may have Action on the 


| Caſe for his wrongful Eſcape; for where the Priſoner 
E eſcapes of his own Wrong, and is retaken, he ſhall 


never have an Audita Querela againſt the Sheriff; but 
if he eſcapes with the Conſen of the Gaoler, he 
cannot take him, and if he do, the Party may have 
an Audita Querela ; fed Quære, 1 Rol. Abridg. 902. and 
Hob. 22. 

E And if one in Execution eſcape, the Sheriff may 
not retake him but upon freſh Purſuit; yer he may 
have Caſe againſt him, or Treſpaſs, quare Priſonam 
Fresit, Cro. Fac. 657. 2 Rol. 282, 283. Poph. 41. 3 Coe 
Kideway's Cale, ut ſupra. | 

© The Sheriffs of London brought an Action upon the 
E Caſe, for that the Defendant being in Execution ad 
ect. Spicer had eſcaped ; Spicer not ſatisfied, whereby 
they were compelled to pay the Debt. The Defen- 
cant pleads, eonfeſſing all the Matter, and that after 
his Eſcape, Spicer had acknowledged Satisfaction on 
Record. The Plaintiffs demur, and adjudged clearly 
for the Defendant ; bur held, that an Action on the 
Caſe lieth againſt a Priſoner for an Eſcape out of Exe- 
eution, to the Intent to make the Sheriff chargeable 
wich the Debt. Cro. Eliz. 237. Salteflon and Payne 
FN. B. 103. 13 H. 7. 2. 14 H. 7. 1. And ſee and 
3 e Caſc of Roſs and Levett Sheriff of York, 1 
3. 
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Eſcape, mali- 
gent and vo- 
lunt ar). 


Ok Actions on the Caſe koz Deedg. 
Stow an Attorney of the Common Pleas, was in Exe 
cution in Norfolk for 1000 J. and by PraQtice procys, 
himſelf to be removed by Habeas Corpus before (i 
Chief Juſtice, at the Aſſizes in Lent, and then eſcape 
to London, and in Eaſter Term following he wa; f. 
taken by the Bailiff. The Opinion of the Cor 
was, That the freſh Suit made was good, though he 
took him again at the End of the Year, if Inquir 
was made after him, and ſq by Conſequence ay, 
for falſe Impriſonment did not lie. Mich. 8 Fac. B. . 
Stoww's Caſe. | 


Note; If the Defendant negligently eſcape, tis fi 
the Party and Sheriff may take him again; but if. 
luntarily, then only the Party may take him ag, 
and not the Sheriff: But if the Sheriff let him go h 
Conſent of the Plaintiff, then neither ean take hin, 
2 Keb. 206. vide poſtea. Yet tho the Party, Sheriff, 
Gaoler on negligent Eſcape, or the Party on wilt 


Eſcape, may take him again, yet not by a ney hu. 


ceſs or Capias after a Committitur. 2 Keb. 616, 

In 1 Ventris 4. it is ſaid to be adjudged in the X 
Bench, 19 Car. 2. That if a Priſoner eſcape by ?r 
miſſion of the Sheriff, yet he may be taken by th 
Party at whoſe Suit he was condemned ; for it ny 
be the Sheriff is inſufficient, and it is no Reaſn 


that his own Act ſhould damnify the Plaintiff, d 


Hob. 202. 5 . 

On Nil debet pleaded in Eſcape, freſh Purſuit ni 
be given in Evidence, ſo may a Releaſe or any 
Thing that deſtroys the Duty. 3 Keb. 305, 308. Mi 
_ 116. If the Priſoner (upon a freſh Purſuit) dis 


before he is retaken, yer becauſe it was once an E 


icape, an Action of Eſcape lies againſt the Gaol! 
Popham 186. „ 

The Defendant muſt anſwer to the Eſcape mei. 
tioned in the Declaration, as to Time, Ec. for the 
Traverſe, aliter vel alio modo, doth not anſwer to th 
Time, but to the Manner of the Thing alledge, 
Cro. Elix. 439. See Dyer 66. Serjeant Minor“ Cale, 
and where the Time is material, the Concluſiol 


[Thar it was the fame Eſcape,] will not make it goo! 


if omitted. Brigg. 7. 


The 
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The Defendant pleads, he eſcaped in November by Eſcabe, &c. 


Negligence, and that he — purſued and took 
him, and that afterwards, 27 of Aug. he died, and 
traverſes the voluntary Eſcape, The Plaintiff de- 
murs, becauſe before the Eſcape, and for that the 
Traverſe was void. Per Car. The alledging the vo- 
untary Eſcape is immaterial, and the Sheriff charge- 
able without it, and he need not traverſe the volun- 
tary Eſcape ; but Judgment for the Plaintiff, becauſe 
the Defendant doth not ſay he died ante Exbibitio- 


The Plaintiff declares of a voluntary Eſcape, the 


| Defendant ſhews a negligent Eſcape, and adjudged 
good without Traverſe, Latch. 200. So Eſcape by 
| Command of the Plaintiff, or Eſcape by Conſent of 
the Plaintiff, a good Plea. Cro. Car. 329. Mod. Rep. 
19. 2 Keb. 567. 


in Debt on Eſcape againſt a Sheriff upon a Capias 
«tlaoat. after Judgment: The Defendant pleads, there 


vas no ſuch Record of the Debt and Damages, and 
held a good Plea on Demurrer, Hob. 209, 1 Browns 
bu 51. 


Payment to the Sheriff on a eri Exc. is good; for 


he is commanded to levy the Money, Fones pag. 97. 
So Acknowledgment of Satisfaction on Record is a 
good Plea, as above. Cro. Eliz. 237. Salteſton and 
Payre; but Accord with Satisfaction is no Plea in 
Kire Fac. on Judgment in Eſcape, nor pleadable after 
a judgment, 3 Keb. 255. So 19 H. 6. 14. Nil debet in 
| Debt on an Eſcape, the Defendant pleaded a Releaſe 
| of him who recovered to the Priſoner being in Exe- 
cution, and held no Plca. And ſee the Caſe, Sid. 
318, and 2 Keb. 147. A Serjeant pleads Delivery of 
the Priſoner to the Sheriff. 


In Eſcape in Debt on Judgment: The Defendant 


Pleaded, That after he was arreſted he was diſcharged 


by Protection (ſhewed to the Plaintiff) as a Servant 


; to the Earl of Bath, and the Plea was held naught.. 
3 i Keb. 660. 


See Siderf, 269. in Eſcape on mean Proceſs the She- 


1 mf pleads a Writ of Privilege came to him, Teſte 
; Marqueſs of Newca le, returnable at the Seſſions, 


ſewing that Perſons by Law ſhould be privileged in 


Sing and returning from Seſſions, The Plea was ad- 


judged 


Need not tra- 
verſe voluntary 
Eſcape. 


2 * 
4 


1 
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450 Ok actions on the Caſe koz Deeds 
Eſcape, &c. judged ill for Incertainty, upon a Demurrer, and 
* doubted whether the Privilege ſhall extend to ſucſ 

inferior Courts. See 3 Keb. 845. | 
Note, That in an Action on the Caſe for Eſeape 
and falſe Return, if the Sheriff demurs general 
upon the Declaration, he loſeth the Advantage d 
pleading the Statue of 23 H. 6. cap. 10. Saund 144, 

155. 

e It has been adjudged, as well on a Scire u. 
as in Debt, that to plead he was in Execution, ad 
contra voluntatem of the Sheriff, Eſcape is no Plea ; nc, 
tho” it were by Permiſſion. Cro. Car. 24. 3 Keb. 39, 
Alſo to a Scire Fac. on Judgment in Debt. Bar hy 
voluntary Eſcape of the Sheriff or Warden is ill asu 
the Party Plaintiff, and its all one as to him; whether 
Priſoner eſcape by the Sheriff 's Negligence or volun. 
tarily, for if he negligently eſcape, the Party ani 
the Sheriff may take him again; but if voluntarily, 
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then only the Party may take him again; but if te 
Sheriff let him go by Conſent of the Plaintiff, then 
neither can take him. 2 Keb. 187, 206, 802. 
Till of late, the Diſcharge of the Gaoler ws 
_ good Diſcharge, and the Plainriff ſhould hold hin. WM |; 
ES. jelf to the Gaoler for his Remedy, as in 3 Co. NH 
my way s. 8 Co. Drury's Caſe. But now the Law is take! 
MW | otherwiſe, as ſupra & Hob. 202. yet not in Caſe of le. 
te 5 7 ſcous. See 2 Leon. 117, 162. : E ; 
4 Caſe for Malefeazance, 1 
Ta E come now to Action on the Caſe for N 
4} 1 | feazance, in which are comprehended all Ti 1 
1 | and Injuries done voluntarily by one Man to another, 
1 and ariſe without any Aſſumpſit either expreſſed 0! : 
3 f implied; ſo that ſeveral of the Caſes and Preceder! : 
wo before mentioned, viz. Reſcues, c. as alſo of tholt 
436.9 that follow, as Deceit and Nuſance, &c. may be rt : 
1381.4 | duced to this Head. And of this Kind are alto 4 a 
1 Diſturbances in Office or Profit, and all other add 4 
1 | Torts, viz. | ; ; 
4 4 For keeping a © pins cum pred B. quendem Canem ad mordend H. A 
Wilts Dog uſed to bite mines (vel Oves) Conſuet ſcienter retinuit & © 
1 Men or Sbecp. qivit qui quidem Canis ipſius B. ipſum D. tam gradi 
1 | = | | 5 | momerii 
„ 


Ok 4afons on the Caſe koꝛ Deeds. 401 


? 
momordit quod idem D. magnos ſumptus & expenſ pro cu- Misfeaz ane. We | 
vac one morſus pred. erogare & exponere coactus fuit ad K Ny 
Dampnum iſſius D. Oc. Or if for biting Sheep ſay, „ 
2 quidam Canis Haus D. 30 Oves tam graviter mo- 
mordit quod 10 Agni & 7 Ove; matrices pretii 121. de O- 
bus predictis interier & Oves reſid' multiplicit' deteriorat” 
fuer” ad Dampnum, Se. Ts 


And Note ; Where one has a Dog uſed to bite Men 
or Cattle, and knows thereof, and yet continues him 
unmuzzled, and I, my Child, Servants, or Cattle arc 
bitten, whereby I ſuffer Damage, I may have this 
Action againſt the Owner. Reg. orig. 119. Dyer 25. Pl. 

162, 29 PI. 195. Libr. Entry. 616. 18 H. 6, 7. 4 Co. 
188. See Roll. Abridg. 4. Alſo for maintaining this 
Action, theſe Things are to be noted, viz. 

1. The Dog muſt be uſed to bite, 
| 2, The Owner muſt know thereof, yet the Scienter 
zs not traverſable, bur muſt be given in Evidence. 1 
Co. 50. . 

z. Ide Plaintiff in his Declaration muſt ſhew, That 
it was the Defendant's Dog at the Time of the Biting. 
Dyer 340. 

4. Tis ſaid, if the Owner after the Hurt done ſhall 
bring the Dog to the Maſter's Father, c. and bid 
him do Juſtice on him, this will excuſe. 1 Cro. 184. 

E z. Bar. 290. Yet Quere if the Dog had been u- 
ſed to bite before. | 

See Hern 249. 1 Bro. 29. Rob. Eniv. 77. Bro. Red. Nut's, Ct 
43, 20. | | 

The like of an Ox, Cow, Oc. uſed to ſtrike, &c, 

Thomp. go. | . 

So of a Boar that ſtrikes Hogs, &c. Bro. Red. 3, c. 

See 2 Lev. 172. It lies againft a Maſter and his 
dervant for one hurt by the Mafter's Coach-Horſe 
rid by the Servant, abſente Magiſtro. 

The Inticing away my Servant or Apprentice, 7ticing a $:7- 
hereby I ſuffer any Damage, is of the like Nature; 4a or 4p; 
aud this Action will lie for the ſame, as for inticing P7756. 
an Apprentice to play at Cards, &c. whereby he loſes 

hi- Money. 2 Inft. Cl. 198. So for inticing away an 
Apprentice Maid, viz. | 
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Mi feaxance. 


Narr, Ce. 


| Arreſting, & c. 


mit haut Ca¹eee 
F Action. 
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Devon, [. S. nuper de G. in Com. pred, Ly. 

@ bourer, & H. ux. ejus Attach. fuer, ad 
reſpond, L. T. agricole de placito Tranſgr. ſuper 
caſum Er unde idem L. per T. S. Att. ſuum queri; 
Quare cum idem L. tali Die, &c. & continue abinde 
hucuſque extitit & adhue exiſtit Inhabitans in Pa. 
roch. de V. in Com. predict. ac eiſdem Die & Anng 
ſupradictis & per multos annos tune preterit. abinde 
hucuſque uſus fuit Arte five occupac'one agriculture 


Cumque etiam idem L. eodem Die, &c. apud V. preg, 


recepiſſet & retinuiſſet in ſervicio ſua tanquam Ay. 
prentic. ſuam quandam B. T. Spinſter ad deſerviend, 
eidem L. tanquam Apprentice. ſuam a pred. die, &, 
quouſque pred. B. attingeret ad plenam ætat. 2 
annor. predictaq; B. predicto tempore quo pred. l. 
ipſam B. in Service. ſuum pred. fic ut prefertur rec. 
piſſet eidem L. in negotiis ſuis ſervitii pred. in onni- 
bus bene & fidelr. deſerviſſet pred. tamen F. premil- 
fa ſatis ſciens ſed machinans & malitioſe intenden; } 
ipſam L. de bono & fideli Servic. pred. B. Appren- 
tic. ſue penitus deprivare poſtea ſeilicet Die, &c. & 
diverſ. aliis diebus & vicibus int. diem ill. &.. .. 
diem Od. tali anno ult. menconat. apud V. predid. 
inſtigavit & procuravit prefat. B. adtunc Apprentic 
ipſius L. ac adtunc & adhuc infra ztat. 21 annor, 


_ exiſten. videlicet apud V. pred. ſeipſam abſentare: 


ſervitio ipſius L. pretextu cujus quidem Inſtigac'onis 


& Procurac'onis pred. B. Apprentic, ipſius L. ſieu 


prefert. exiſten. poſtea ſcilicet eodem — Die, & 
& diverſ. al. diebus & vicibus int. eund. Diem Anno, 
&c. & dictum .... diem Oct. ifto eodem Anno 
ſeipſam abſentavit a Servic. ipſius L. Mag'ri fu, 
rac'on. cujus idem L. bonum & fidel. ſervitium pred. 
B. apprentic. ſue per tempus illud perdidit & amili 
ad Damp. ipſius L. &c. | 


Sec Declarations and Pleadings herein. Hern 75, 
160, 243. 1 Brow. 67. Vidian $5. 2 Saund. 169. Cle 
Man. 73. 171. | | 

Sec Precedents for Arreſting, Holding to Bail, 
and Impriſoning without Cauſs of Action. See | 
Brownl. 36. Cliff. 33, 34, 35. Bro. Red. 47, 59, 61 
Themp. 72, 9. Vid. 36. Han, 53. Rob, Entr. 90. Cle 
AY. 213, 230, 255, E. 

4 See 
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See for ſuing in the Admiralty or Spiritual Court, Mis{eazance; 


l Er. Raſt. 23. F. N. B. 92. Rob. Entr. 1 6. 

tsS5So for an Arreſt after a Writ of Error, Hern. 233. 

N 

; This Action alſo lies againſt any who ſhall hinder, F-anchiſcs, or 
. diſturb, or prejudice him that has the Franchize or Liberties di- 
0 liberty of the Execution, and Return of Writs or ſturved, 

0 proceſs in a Hundred, Liberty or other Place, EN. B. 

95. Reg. Orig. 103. So if one be diſturbed to take the 

. WE Profics of his Office, 1 Cro. 548. Poph. 141. So againſt 

bim that diſturbs an Officer in the Execution of his 

, WE Office, as in attaching or diftraining of Goods, E'N.B. 

, 102. And where the Execution of ſuch Proceſs is 

| WE hindred, it lies either for the Officer, or the Plain- 

„ü in the Suit. As where the Sheriff comes to ano- 

» WE ther's Houſe, where the Goods of the Defendant 

e, and, the Door of che Houſe being open, another 


Man (not the Owner of the Houſe) ſhuts the Door 
and keeps him out, or he or the Owner of the Houſe 
conveys away the Goods, and prevents my Execu- 
tion, I, or the Officer, may have this Action againſt 
him. But if a Man do ſo in his own Houſe, (or) 
Eto prevent an Execution upon his own Goods, this 
EACtion doth not lie. 5 Co. 91. 1 Cro. 308, 309. And 
rote 1 Cro. 908. | 

o by 5 Co. 93. If Thaye an Execution againſt the 
Goods of F. and he hath Goods in the Houſe of L. 
and the Sheriff comes to the Houſe of L. and tels 
him where fore he comes, and deſires him to open the 


„Voor to him, but L. keeps him our, ſo that he can- 
0 vot do Execution, T may have this Action againſt L. 
il, z. So if an Officer be coming to arreſt a Man, 
{Wer to attach his Goods at my Suit, and another Man 
it convey away the Goods or the Perſon, ſo that the Of- 


Ehcer cannot do his Buſineſs, I may have this Action. 
NB. 102. 22 H. 75. 40. 18 E. 3. 3. : 

For eniring a Biſhop's Liberty, and arreſting with- 
gout Licence, viz, 


} 


Ml Eu de S. quer. de L. M. in Cuſtod. Oc. pro es De Francheſiis 
; + Videlicet 9d. cum idem Epus (tali die, &c.) leſis. 
WE dis antea © adbuc habet & habere debeat Retorn. om- 
. dum brevium Proceſs. & Warrant. infra Civit. S. in Com 
W. pred. emergen. & contingen. necnon execu conem eorun- 
„ Dd 2 | dem 
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Diſturbance. dem brevium Proceſs. & Warrant. per ſervien. & mini ſtrumu 
O ſervientes & min ros ſuos ejuſdem Libertatis in Civit. jy 
a temſore in Temp. faciend. una cum omnibus Feodis P. 
fiens bperq ui ſit. E commoditatibus pro Ret. & Execuc oe 
hu mod. brevium Pro eſs. & Warrant. de Fure delit. & 
conſuet. ſolvend. ita gd. nullus Vicecomes aut Subtirgwgy, 
aut alii miniſtri dict. D. R. nunc infra Civitat. illam in 
grediantur ad execuc onem brevium Warrant. vel aliqd a 
liud eſficium ibidem faciend. pred. tamen L. M. jreniſy, 
non ignarus ſed mach. & fraudul. intendens eundn. Epi. 
in hac parte opprimere S def raudare predict. (tali die, &. 
atud Parochiam, c. infra predict. Civit. S. in Com. jd 
exiſſen. & infra libertatem ejuſdem Ep. pred. quand D. 
(pretextu cujuſdem Warrant. pred. L. M. per S. T. il 
tunc vicecom . Comitatus W. pred virtute brevis dict. D. J. 
de Latitat extra Cur. dict. D. R. coram ipſ. Neg. 1 
ud Weſtm. exiſten. emanan. ad ſect. cujuſdam O. P. Gn 
de placito Tranſgr. acetiam Bille ipſius O. P. verſus pri 
D. E. fro 40 l. predicto Vicecomiti Com. W. pred. diref. & 
coram dict. D. R. apud We ſtim. pred. ad. cert. diem in eden 
brevi content. vetornabil. abſque licentia vel conſenſu ii 
Ep. vel ejus ſervien. vel miniſtr. prius inde habit. vel jt 
cepit & arreſtavit ad Dampnum itſius Ep. 100 l. Et ink 
produc. Sect. &c. | . 


Rari's. For entring the Liberty of a City, and arreſting 
the Sheriff's Warrant. 1 Bro. 70. Hern 103, 225. N 
Red. 47. See-the like for a Warden or Bailiff of al 
berty, Thom. 42. For the Lord of a Liberty or Hu- 
dred againſt the Sh-11f 's Bailiff. Winch 83. Vid. 5 
For diſturbing the Plaintiff in his Office of Stewarc 
Raſt. 5. Hern 232. Bro. Red. 483. 1 Brow. 59. Ri 
Decl. 138, 144. For erecting a new Market to itt 
Damage of another. 2 Saund. 172. 1 Lev. 296. &c. 
In the Caſe of Harvey and Newwlin. 1 Cro. $59. Tit 
Plaintiff declared, That Sir F. A. was ſeized of i: 
Manor of M. and granted by Deed to. the Plant 
= to be Bailiff thereof for Life, and that the Deterr-WF 
Of ice. dant diſturbed him in his Office, viz. in collectin! 
Rents. The Defendant confeſſes the Seiſin of d. 
F. A. and Grant to the Plainriff, but that he ate! 
wards fold the Manor to F. S. who appointed i 
Defendant to be Bailiff there, and thereupon he © 


letted the Rents, The Plaintiff demurs, and per ” 
| 4 th 
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the Purchaſer of the Manor might diſcharge the Diſturbance. 
Plaintiff, and revoke his Grant tho' it was for Life, CY N/VJ 


becaule he ſhewed not that there was any Fee grant- 
ed for the Execution thereof, nor that he had any 
| Profits ; for it is but an Office of Trouble, and then 
he hath no Cauſe to complain, when he hath no Loſs, 
And adjudged for the Defendant, 

The Declaration ſhews, That one G. B. was in- 


Diſturbance of 


Exc. tion. 


debted to the Plaintiff in a Statue Staple of 2000 J. 
| that he ſued Execution, and that the Sheriffs of L. by 

Force of the Writ, impanelled a Jury to inquire what 
| Goods, Cc. and that divers Goods of the ſaid G. were 
in ſuch a Houſe in L. and that the Sheriff came with 
| the ſaid Jury to have a View of them, and to appraiſe 
and ſeize them for the ſaid Debt, and that the Defen- 
dant premiſſor non ignar. ſhut the Door and diſturbed 
him to make Execution, c. The Defendant intitles 
himſelf to the Poſſeſſion of the Houle by a joint Leaſe 
made to him and one G. B. and that he had it by Sur- 
vivorſhip, and ſhut the Door for ſaving of his Poſleſ- 
fon. The Plaintift replies, That G. B. in the Bar, and 
G. B. bound by the Statute, were the ſame Perſon. The 
Detendant demurs. Oreftion, Whether the Shutting 
the Door was a Diſturbance of the Execution, ſo as 
the Plaintiff might thereon maintain this Action? And 
Erft, Per tot. Cur. on a Ca. ſa. the Sheriff may not break 
open a Houſe to do Execution, and is puniſhable if he 
does. Secondly, On a Capias utlagat. he may enter any vid. Cumberb. 


Man's Houſe to apprehend him; for no Place ought 17, 327, 342. 


to protect him againſt the King, 


and being outlawed, 5 Mod 155, 


he ſhall not have the Protection of Law. Thirdly, But &c. ibid. 


whether on a Heri fac. or Extendi fa. he might break 
the Houſe of any ro make Execution, they doubred, 
but no Doubt if the Door be open, he may enter; for 
the Law gives him Authority thereto, as an Executor 
may enter to take Goods left there by the Teftator ; 
;awdy and Poph. the Action here will 
| utting the Door the Party was diſtur- 
bed to have Execution. Fenner and Yelv. econtra, for 
the Goods being in the Defendant's Houſe, who is a a 
Stranger to the Execution, he is not bound ro take 
Cognizance of the Sheriff's Intent in coming to make 
Execution, and his Shutting the Door was lawful, and 
to the Plaintiff, yet it was 


and therefore b 


though there was Loſs 
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Diſturbance. Dampnum ſine injuria; and 1t appears not how the 
O Goods of the Cognizor, which are in the Defendant; 
| Houſe, came thither; and if they were taken by the 
Defendant as a Treſpaſſer, the Party whoſe they ar, 

or the Sheriff upon Execution, may come into th; 

Houſe, if the Door be open, to ſeize them, becauſe the 

Defendant had them by unlawful Means; but if the 

Defendant had them by Bailment, or other layfl 

Means, neither the Party nor the Sheriff can come in- 

to the Houſe to ſeize them, and therefore this ſhutting 

the Door is no Cauſe of Action. And afterward; in 

Mich. 20 Fac. Williams agreed with Yelverton and Fenn 

in omnibus, and that the Sheriff might not break any 

Man's Houſe to take Execution, unleſs in the Caſe of 

* the King, or for a Contempt. And adjudged for the 
Defendant. 1 Cro. 908. Seyman and Greſham. | 

Diſturbance in If a Man, Time out of Msnd, has a Way to his 
Ways, &c. Houſe, Ground, Common, Oc. by Cuſtom, Preſcriy- 
| tion, Grant, Sc. and another difturb or hinder hin 
in it, he may have this Action. See 1 Cro. 427, 619, 
2 Cro. 673. Yelv. 159. Hut. 27. 2 Bul. 121. Ny 3), 
Ate, 120. But note; He that claims ſuch a Way by Pre 
ſeription muſt preſcribe for it, a quo Termino ad quen 
Terminum, for he may not go over my Ground, but to 

the right Place, Hob. 254. Alſo, if A. have a Way 

over the Cloſe of H. and H. ſows the Cloſe and leave, 

a Way in another Part of it, yet A. may juſtify to zo 

where the ancient Way is, and is not bound to go in 
the new Way. Noy 128. See Thompſ. 75. Hanſ. 2; 


* 3 3 > * HT; 2 _—" — * — * 
he = x 2 — dub 7h 7 8 "et r * omni, oa; e 7 N = 
25 * e „ ee eee 5 ae} = 0 Wy A Oy - OE ITY b 
pets + r . - ( ano ak SB. 5 Or one — Fn N er Nr . p Y - I 

LE, Es n 7 3 * "os 7 - £© . 2 —— 
RI Ag WD es. ASE y*_= EY, ou ES a3. 5 AP Oy 
MF on a 4. N A 5 8 a Py Ei 5 WK = Cos” Fs En l "Þ 2 „ INOS. 
l F vp ors oo. e es . 3 4 deals F F. = * OSS 
"Mrs ag > - 1 . 2 e 26 8 S wes. 4 4 F = = l \ 
* . * 4 8 1 7 * * £ * 8 oy > 3 
* 5 = l i * a 1 Sf; ab «gue od Os 2 
x 3 F 8 R * * 4 bh 


5% Met. pl. 361. See Cook's Entr. 12. | 
_ Barial, This Action ſeems to lie for Diſturbance of Burial, 
Ls as in Co. Entr. 8. Preſcription, That the Proprietors 
2M and Tenants of the Capital Meſſuage of ſuch a Manor 
Tis 5 | had a Right to bury in one Iſle of the Church, and 
1 4 that the Defendant diſturbed, &. Plea preſcribes to 
417 have 6s. 8 d. for breaking the Ground in the Church, 
$1.4 | and traverſes the Plaintiff's Preſcription, and the 
16 Plaintiff replies on the Preſcription, Ouia ut prius ditt 
if +4 quod ipſe & omnes illi quor. Stat. idem S. modo habet de & 
1 in manerio pred. cum pertin. ac firmarii & Tenentes ſl 
128 pred. capitalis Meſſuagii cum pertin. a toto tempore ſupra: 
Wh Corp. Defunctor. in pred. capitali Meſſuagio Morien. infra 
1 rand. inſul. ſepeliver. & ib. pro convenien. ſepultura Corporum 
1 |  eorundem De ſunctor. in eedem capitali Meſſuagio Morien 
1 A | ſepulchya 
3 Þ 3% M8 
„ 
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ſepulchra (voc. Graves) in tadem Inſula ad eorum libitum 
fecer. ©? fieri cauſaver. abſq; aliquo proinde reddendo aut 
| ſolvendo wicario ſive alicui alio Incumbenti Eccleſie parochial, 
jred. ejuſve ſeu eorum alicr jus Firmar. aut Deputato pro 
| tempore exiſten. prout Idem S. ſuverius verſus eum querit. Et 
| hoc petit 4d. inquir. per Patriam. Et pred. H. ſamiliter 


| [deo, ©f ce : : 
So if one and his Anceſtors, Time out of Mind, 


rial of ſuch as die in his Houſe, as appendant to his 
| Houſe, and the Parſon, Vicar, or any Stranger, di- 
ſturb him therein, he may have this Action, New Book 
|  Entr. 9. and ſee Bro. Red 96. Narr for Diſturbance 
in Sede Eccleſie ; Bar, Quod Def. habet Sedem in Cella Ec- 


See Thomp. 75. Plea, Thac the Rectors and Farmers 
bare uſed to carry the Tithes at their own Charge. 
+ This Action will alſo lie for ineloſing or digging in 


* 


Diſturbance in putting his Catle therein, as Co. Entr. 
lo. and fee Thomp. 63. In an Action for Diſturbance 


— S 


Cl. as to reſt in Bar, for common Appurtenant 
by Cuſtom of the Manor, in Terra Quer. cauſa vici- 
nazi. And ſee the Replication, Rejoinder, and Iſſue 
thereon. Meth. Pl. 372, c. 5 | 

In caſe for a Diſturbance by ſurcharging the Com- 
mon: The Defendant pleads he is a Commoner, 
Hern 208. and ſee Rob. Entr. 42: That the Owner of 
the Land gave Licence to the Defendant imponere ave- 
ria, and traverſed the Preſcription. 1 Bro. 2 50. The 
Defendant as Executor, juſtifies plowing the Ground, 
and traverſes the Preſcription. Thom. 65. 2 Mod. Int. 
155- The Defendant juſtifies digging therein as Ser- 
vant to A. c. 2 Mod. Intr. 252. Juſtifies by a Grant 
of Free Warren by the Dean and Canons of Wind- 


2 = S oo * © 3 > 


Entr. 77. 

Bar, Quod Pater Quer. dedit El. Licenc. ad includend. 
partem Com. & Def. ut ejus ſervien. eandem incluſit & in- 
duf. cuſtodivit, Winch Entr. 77. Bar per Conſuet. Tenen- 
ibu in feodo Claudere Terras jacen. in Campis & eaſiem 
in ſeparalitat. cuftodire. Repl. De Injur. propria. Et Tra- 
verſe le Cuſtome, Iſſne inde, Hanſ. 23. 

D 


3 elite; and trave ries, Quod omnia loca pertin. ad Quer. 


: his Common, where the Damage is Special, as alſo for 


for, and confirmed by A&@ of Parliament. Winch 


407 


Diſturbance. 


Seat in the 


have had an Ifle in the Church for Scats, and the Bu- Church. 


Cancella. 


Ditturb. n hs 
Common. 


ol Common, the Defendant pleads, Quoad part Non 


Juſti ies > 


Bar, 


14 3 
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Diſturbance. A Man may preſcribe for Common, or other Profi 
V or Eaſement for himſelf and his Tenant, 1 Squng. : 
Freſcription for But note; Where one preſcribes for common Appune. 
Conmmm, &c nant, and does not ſay, Pro averiis Levan. & (yy 
this is ill, 2 Saund. 344. Yet in the Title of Common 
for Beaſts, Levant and Couchanr, the Levancy an; 
Couchancy is not traverſable; 1 Ventr. 385, not my. 

terial among Commoners. Ib. 397. 

A Commoner cannot preſcribe to exclude his Lord, 
1 Ventr. 394. nor can Copyholders preſcribe again} 
g | the Lord omnino, nor againſt others but in the Lord; 
Freeholders. Name, 2 Saund. 326, And if Freeholders will pre. 
ſeribe, they ought to ſhew their Eſtates, and pre. 
ſcribe in the Name of Tenant in Fee, per un On 
Eſtate. + 
| te, That generally in all Caſes where a Man hath 
ancient Common of Paſture by Cuſtom or Preſcrig- 
tion, and any other do by Incloſure ſurcharge it, o 
by Treſpaſs of his Cattle, or the like, eat up, deftroy 
or Spoil the Graſs ſo much that there is nor ſufficient 
left for the Feeding of his Cattle as formerly, ſo that r 
he cannot have the Profit of it as he had, he may EH: 
have an Action upon the Caſe, but not for a ſmall Wi 
Treſpaſs where there is notwithſtanding ſufficien to 
Feeding left, 4 Co. 39, 8, 79. 1 Cro. 355. 1 Inf. 56. kr 
So if he make a Fiſh-pool therein, Het. 143. Soit in 
one dig Pits, or make Trenches, whereby my Cattle {Wie 
go in Danger of their Lives. Noy 84. See Godb. pl. 437, Hor 


Copyholders. 


Cambs. 175. 


442. 2 Brownl. 55. | Fan 
So it is ſaid if one Commoner ſurcharge the Com. th 
mon, that the reſt cannot have theirs, as they haves . 
been uſed to have it, the reſt of the Commoners may iſ C 


have this Action againſt him. Stile's Rep. 164, Sce Wi 


| Niuy's Rep. 30. Ea 
Feber! So if one have Eſtovers in the Wood of another by WF fi 
Preſcription, and the Owner cut it down and leaves * 

| not ſufficient Eſtovers, this Action will lie. 9 Co. 11:. WF 5 
Precedent?, For Precedents touching, the incloſing, eating or WF © 
ſpoiling of Common. See 3 Brcevnl. 60, 76, 96. A. 2 

50. Hern 64, 65, 91, 116, 117, 123, 125, 165, 207 Wi © 

1 Brownl. 249, 2 Mod. Intr. 88. 250. Winch 42, 49, , : 

75, 91, 82. 1 Brownl. 47. Thomp. 33, 40. Rob, 62. 7 

Bro. Red. 44, 65, 73. 2 Vent. 136, | 3 1 


See 


dt 48ions on the Cale fo2 Deeds, 
bon, Title, Replevin and Treſpaſs, 
Caſe for | Deceits, 


N Action on the Caſe for Deceit is ſaid to be of 
A Two Kinds, either Original, as where any one 
Ez; Deceit to another in Buying, Selling, &c. or Fudi- 
5%, where ſome Officer, &c. uſes Deceit in his Of- 
fe, as a Sheriff, &c. for not executing the King's 
proceſs, or for making a falſe Return. So an Attor- 
rey, &c. acting without Warrant, or againſt or be- 
ſides his Office, or the Truſt he has undertaken, as 
coing a Thing in his own Name, or for his own Uſe, 
Which he is appointed to do for me, or in my Name; 
ſo where my Counſellor or Attorney diſcoyers my 
EEvidences, or other Secrets which I have intruſted 
Shim with to my Prejudice, or procures himſelf to be 
Er:tain'd on the other Side, c. ſo that ſome of the 


+ a _ 


© Precedents before-mentioned may be reduced to this 
Head. | 

Alſo, where one Perſonates me in any Court, Ec. 
to do me any Prejudice, as to ſuffer a Judgment, ac- 
E knowledge a Suit or Recognizance, or enter into Bail 
in my Name to my Hurt or Damage; ſo for counter- 
feiting Letters in my Name, to receive my Money, 
er for cheating me at Play with falſe Cards or Dice, 
and many other Caſes of like Nature will maintain 
this Action; and gertrally all Actions for Breach of 
E Promiſe ſuppoſe a kind of Deceit by theſe Words, 
| Callide & ſubdole decipere & defraudare, &c. 

This Action alſo lies upon all Contracts, Bargains 
and Sales where Deceit is uſed; as in Sale of deceit- 
ful Things or Wares, or by deceitful Weights or 
E Meaſures, Dyer 75. 2 Cro. 196. 19 H. 6. 53. 20 H. 6. 
© 34 11 E. 4. 6. 42 A. pl. 8. F. N. B. 98. 2 H. 7. 12. 
Or other Deceit uſed by a Tradeſman in his Trade. 
2 C. 4. 469, 471. Bridgm. 126, 127. So for ſelling 
corrupt Victuals. 5 Hen. 7. 41. F. N. B. 98. 13 Hen. 4. 
2. 7 Hen. 4. 14. 20 Hen. 6. 37. Sce Finch 188. Dyer 75, 
© 76. So for ſelling that which is none of his own. 
I Cro. 44. 2 Cro. 1, 4, 196, 19}, 474. 4 Co. 18. 8 Co. 
42. 3 H. 7. 41. So for the Sale of any other — — 
mT. 1 ca 
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Cheating. 


Contracts. 


By Tradeſinen. 


Cumb. 142, 
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410 Ok Actions on the Caſe fo2 Deeds. 
Deceit, dead Thing, as Cattle, Cloth, Wine, Sc. which , 
ALSN\/X) the Time of the Sale he warrants to be good, wi 
35 they are naught. So if he promiſe for my Money 
to deliver me that which is good, and do 

21 H. 7. 91. | 

Warranty. And note, That in ſome Caſes this Action ariſe; u 
| on the Warranty of the Seller, and in ſome it will lj 
without Warranty, eſpecially where a Truſt is req. 
ſed, as in the Caſe of Tradeſmen ſupra. Therefore i 
| ſuch Tradeſmen ſell me ſophiſticated Wares, corny 
Victuals or Goods, or ſuch as are none of his on, 
which are claimed by the right Owner, tho” he ma; 
Without Way- no Warranty of ſuch Wares, Sc. I may have thi 


es no. 


i ranty. Action for the Deceit: So for ſelling a Horſe, &. if 


firming it to be good, when it hath ſome ſecret Di 

eaſe. See Ny 124. Yelv. 114. Stile 310. 2 Co. 631, 

3 Bulſt. 94. So if one ſell me good Wares, and deliver 

me bad, Dyer 75. Or ſell me unwholeſome Brea, 
Beer, Wine, Meat, Raiſins, &c. or any Thing thi 
goeth into the Body, and may hurt it, knowing, 

19 H. 6. 53. 22 H. 7. 91. 9 H. 7. 21. Or ſell me bud 
Cloth, knowing it ſo. 21 H. 7. 91. And if it be with 
Warranty, then is the Action the more Unqueti: 

onable. : 

Warranty. But for ſelling me ſophiſticated Wares, or an u. 
| ſound Horſe, and I taſte the Wares before hand, ani 
like, and accept, or ſee and know the Horſe to be vn. 
ſound, without Warranty, I may not ſue him fo 

this: And by ſome it will not lie, though warrantel 

when the Fault is fo apparent, that the Buyer mij 
diſcern it; as. when the Seller warrants Cloth to be 

red, and the Buyer hath ſeen them, and they be 

blue, or Warrants a Horſe to be ſound, and he hath: 
Spavin or is lame, Sc. 13 H. 4. 2. 7 H. 414 

| 5 H. 7. 41. 20 H. 6. 37. 31 H. 6. 11. | 

Sale by Servant. So when the Warranty doth extend to a Thing to 
come, as that the Horſe ſhall carry a Man 3o Miles, 

Day, Finch 187. So when the Warranty is after tht 

Thing is ſold, and is no Part of the Contract, and je 
ſuch an After- warranty, if by Deed, may amount t 

a Covenant. 5 Hen. 7.41. 11 E. 4. 6. E N. B. 98. 
Alſo, if a Servant have a general Power to make! 
Warranty, Sc. and exceeds it, this ſhall not bind the 
NMaſter. 9 H. 6. 33. Dr. and Fi. 137. 90 if * his 
51 * Seryan 


Ok Actions on the Caſe fo? Deeds. 


Servant ſell an ill Horſe, and he ſells him for a good 


hall have no Remedy againft his Maſter, 2 Cro. 471. 
Bur if the Maſter, as a Goldſmith, mingle Droſs, or 
baſe Metal with his Plate, and ſend his Servant to a 
Fair to ſell it, who there ſells it for good Plate, and is 
efrerwards arreſted, &c. tis ſaid this Action will lie 


17 by the Servant againſt the Maſter. 2 Cro. 479. 

vl | | | | 4 
NE placito quare eum idem S. cum prefat. J. ad 
00 duodeeim parcel. (Anglice Abbes) fili Lanei, ab 


leo emend. apud E. barganizaſſet pred. F. ſeiens filum 
lineum illum falſo & fraudulent. fact. & ad pan- 
num laneum conficiend. minime bonum filum laneum 
Jill. falſo & fraudulent. fact. ad pannum laneum bene 
conficiend. warrantizando pro 201. prefat. S. adtune 
e ibidem falſo & fraudulent. vendidit ad Dampn. ip- 
ſius S. 30 J. &c. Et unde idem S. per L. C. Attorn. 
Eſuum quer. quare cum, &c. ſupra to emend, (tali Die 
Anno & Loco) barganizaſſet, &c. (ut ſupra, over again 
1% 30 l. Et inde produce. ſect. & c. And here note, many 
of the Precedents both before and hereafter are abridged in 
Elke manner. | = | 

See Thomp. 34. Bro. Red. 18, So. warranting of But- 
ter and Cheeſe. Clif. 935. Vide infra, of unwholeſome 
Wine, CI, 938. Hern 92. warranting a Cow to be with 


ting the Sheep to be ſound. 1 Bro. 30. Cl. Man. II r. 
Ethe like of Horſes, Clif. 22. 932, 936. Vid. 10. Hanſ. 
2 84, 102, 224. Tho. 30. Aſh. 35. and. ſee Raft. 9. 
Hern 169. PI. Gen. 18. 2 Mod. Intr. $9. Reg. Orig. 189. 
I Brow. 25. | | 


E Note; Tis ſaid, when one Buys a Horſe on a War- 
E ranty that he hath both his Eyes, and *tis apparent 
© he hath but one, no Action will lie againſt the Seller, 
for that the Buyer might have diſcovered it; but 
© otherwiſe where the Thing is ſecret, and lies only in 
the Knowledge of him that Warrants; for the Law 
© gives no Remedy for voluntary Negligence. 2 Cro. 


| 306, 631. 3 Bulſt. 94, 95. 


Note; Upon Sale and Warranty of Two unſound 
| Oxen, and the Defendant found Guilty but 4 Wee q 
4 | | otion 
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Deceit. 


ane, and is thereupon arreſted for the Deceit, yet he 


For ſelling bad 
Turn, ani war - 
ranting it good 
to make Cloth. 


Nite. 


Precedlenuts. 


Calf. See 1 Bro. 15. Thomp. 40. Cl. Man. 148. warran- 
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— * 


For ſelling a 
Hor ſe mot his 


own, for which 


the Plaintiff 


was impleaded. 


| Pleadings. 


2 Affirmative, 


Traverſe. 


ue. 


Heer „ 24 » 


Ok Afﬀtons on the Caſe\fo2 Deeds, 


Motion in Arreſt, becauſe the Warranty alledpel 
was joint, & ergo not the ſame Warranty; but the 
Court held it good, for the Action is founded on ih- 
Deceit, not upon the Contract. 1 Cro. 884. f 


Uare cum idem D. ad quendam Equum de e 
emend. apud M. nuper barganizaſſer pred. B. ſcien 
Equum illum fore equum cujuſdam S. T. propr. ei. 
dem equum eſſe equum ipſius B. propr. warrantirani 
equum pred. pro magna pecunie ſumma prefat,), 
falſo & fraudulenter ibidem vendidit & deliberari 
per quod pred. S. eundem D. in hundredo Dom. Nez 
de N. in Com. pred. de . quo pred. capt. & injife 
detent. ſecund. Legem & conſuet. hujus Regni Argle 
& hundred. pred. implacitavit, & per Proceſs, ern 
eandem Cur, debito modo emanan. ill. ſibi Repkz 
Procuravit ad Dampnum ipſius D. 20. Et unde, &, 
(as in others in C. B.) Et inde produc, ſect. &c, & 
Cliff. 72, 933. Aſht. 35. 1 Brow. 25. Hern 27, 10 
224. 
This Action was brought, for that the Defenda 
had ſold the Plaintiff certain Sheep, and warrantet 
them to be ſound, when indeed they were rotte!, 
The Defendant pleads, they were ſound at the Tine 
of the Sale, Ez de hoc, &c. abſque hoc, that they vert 
rotten. The Plaintiff demurs, and adjudged for hn, 
becauſe the Defendant had taken a 'Traverſe to the 
Cauſe of Action; and an Iſſue cannot be upon Tv: 
Affirmatives. Yelv. 141. Readhead and Harper. 

On a Promiſe to deliver 400 Jb. of Wax for More 
paid, Sc. That he delivered only 300 1b. of goo, 
and 73 th. of bad Wax, warranting it to be good, 
The Defendant pleads an Accord made afterward fi 
20 Ib. of Wax, both for the bad Wax and for int 
Reſidue, which the Plaintiff accepted, &. Up 
Demurrer, this Bar was held good, and that a Cor 
cord execnted is a good Plea in all Actions whett 
nothing but Damages are recovered ; and that Ar! 
trament is a good Plea before it be executed, 
Debt will lie upon Arbitrament. Dyer 75. Andru 


Note; The Sale of Goods by one affirming them! 
be his own, when they are à Stranger's, is a 800. 
| | 8 Calle 


Ok Actions on the Cale koꝛ Deeds. 


at the Owner retook them, &c. 


Celding did falſly aſhrm to the Plaintiff, That the 
Gelding was his own, Cc. which was not true, Ec. 
on Not Guilty, Verdict for the Plaintiff. Motion 
was to arreſt Judgment, for that there was no War- 
nanty of Sale; but adjudged for the Plaintiff. See 
| Stile's Rep. 3 10. 44 Aff. pl. 8. 2 Cro. 474. 

Declaration, 'That the Defendant ſold to the Plain- 
tif divers Goods, wb; revera they where the Goods of 
a Stranger; and it was not ſaid, That the Deſendant 


Rep ſold, &c. ſciens they were the Goods of a Stranger, 
Wh and therefore adjudged againft the Plaintiff, 1 Cra. 
gl Mic. 27, 28. El. 2 Cro. 474. =: 

15 For where a Man ſells Titles, or Lands which an- 


c., without Warranty, Covenant or Affirmance, 
That he hath Right or Title to ſell; 'tis ſaid no 
Action will lie. 2 Cro. 1.4, 197. 5 H. 7. 41. 9 H. 7. 21. 


ö Gen. 14, 19. Rob. 29. 
dee Aſbt. 36. Cliff. 937. Harſ, 34. Thomp. 25. Ch. 
TAL 21%, Oe | E 


ile. when any one does a Thing on his own Ground, 
or another's, to the unlawful Hurt or Annoyance of 
his Neighbour; and as Nuſances are divided into 
common, and particular; ſo for common Nuſances 
the Remedy is by Preſentment at the Leet or Seſ- 
ſions; but this Action lies only in the Caſe of parti- 
cular Nuſances, 4. e. where there is a Special Annoy- 
ance to ſome particular Perſon. 

A particular Nuſance may happen to a Man's 
Water, Way, Light or Air, by Building, Diverting, 


Stopping, Digging, or the like, &. For ſuch Nu- 


# ances as are to a Man's Way, Water-courſe, Conduit, 
Common of Fafture, or the like, there are in many 


Caſs more Remedies than one; for in ſome Caſes. 


there lies an Aſſize of Nuſance, and in other Caſes 
a © of permittat, and other Remedies. 
as where the Nuſance is Special to one Man more 
{an another, if he be a Frecholder of the =_—__ wr 
| Wie 


Declaration, That the Defendant on Sale of a 


other hath Right to, but not Poſſeſſion of, or a Horſe, 
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auſe of Action, though the Plaintiff does not ſhew MNuſances, 


See Hern 77, 102, 224. Aſyt. 35. 1 Bro. Cliff. 72. Pl. Pleadimgs. 


Note; An Action of the Caſe lies alſo for a Nuſance, Nuſances. 
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414 Ok Ackions on the Caſe fo2 Deeds, 


Nuſances, which the _ 2 Gin _— * — 1s) doth 
| belong, and the Stop be of the ole, or of 
5 paces. Part of the Water, Sc. in that Caſe 85 

ſaid the moſt proper Remedy is by Aſſize, Ou 
mittat, or ſome other Writ ; but yet therein alſo he 
may have this Action of the Caſe if he will, 10 H, 
21. Leon. 247. Dyer 248, 250. | 

When the Party to whom the Nuſance is dope 
hath only a Leaſe for Years, or ſome Copyhyi 
Eftate in the Thing, to which the Nuſance is, do 
belong, although the Nuſance be Total; or if he 
have the Freehold of the Thing to which, r ar 
the Nuſance be only partial ; the only proper Re. 
medy is by this Special Aion of the Caſe; au 
where a Man has the Freehold, he may have one ut 
other Remedy. See Stile's Rep. 164. Leon. Pl. zz 
1 Cro. 402, 467, 845. 2 Cro. 673. Godb. 233. Dyer 145, 
250, 320. 5 Co. 73, 101. 9. 113. 


For di vrt ing Uod cum quidam D. nuper fuiſſet ſeit. de My 
che 2 5 manerio de E. cum pertin, infra Paroch. de EI 
_—_ Hs. Com. predict. unde Capital. Meſſuag. cum pert, 
another Pipe - * a 

70 his Pipe. modo in tenur. ipſius B. necnon quedam al. Domu 
vocat. a Conduit- heuſe, & quidam fons Aque vocat, « 

Spring of Water in eadem Domo tune & a tempore 

eujus contrar. memoria hominum antetunc non ex: 

iſtebat fuer. parcel. in Din eo ſuo ut de feodo Cumque 

etiam idem D. nuper fuiſſet poſſeſſionat. de quadan 

Canale Plumbi(Anglice a Pipe of Lead) jacen. exiſten, 

& extenden. in diverſis parcel. Terrar. Maneri pred, 

ut de bonis & carallis ſuis propr. per quam quiden 

Canalem Plumbi quidam Aque curſus a prediR. fonte 

in pred. Domum (vocat. a Conduit-Houſe) exiſten, ema- 

nans uſque ad pred. capital. Meſſuag. pro neceſlar, 

_ uſu ejuſdem Meſſuag. & ab eodem Meſſuag. uſque in 

quoddam ſtagnum ibidem (vocat the Mote) parcel, 

Meſſ. ill. exiſten. decurrebat, & a toto tempore ſupra- 

dicto decurrere eonſuevit. Et fic inde ſeit. & poſlel- 

ſionat. exiſten. (D. demiſed the Conduit-Houſe, &c. and 

Pipe of Lead cum percin. for Years to G. avho aſſigned hi 

Leaſe to the Plaintiff ) virtute cujus quidem dimifſionts 

& aſſignationis idem B. in pred. Meſſ. & cetera Pre- 

miſſa in forma pred. dimiſſ. eum pertin. intravit & 


fuit & adhuc eſt inde poſſeſſ. t fic inde poſſeſſ. exi- 


She 
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. pred. C. Malitioſe machinan. ipſum B. de uſu & Nuſances. 
ommoditat. A que ſue pred. totalit. deprivare poſtea | 


tilicet (tal. Die Anno & Loco) quandam Canal. 


$7 lumbi (Anglice 4 Pipe of Lead) ad quandam peciam 
I lumbi pred. Canalis ipſius B. affixam de novo affixit 
„eit & divertit per quam predict. Aque curſus a 


onte pred. per pred. Canalem Plumbi (Anglice the 
je of Lead) ipſius B. uſque Meſſ. pred. ut prefertur 
ecurrere conſuet. ab antiquo curſu pred. peni- 
us diverſus exiſtit 1demque B. rac'one inde de Aqua 
a pred. impeditus & deprivat. exiftit unde idem B. 


lie. quod deteriorat. eſt, &c. 
and If one hath a Water above or under Ground, which Mater-courſe. 


rime out of Mind has uſed to come into his Houſe 

Wor Ground, be it in or out of a Conduir or Pipe, and 

de fame is ſtopped, diverted or corrupted in Part or 

in whole, he may have this Action againſt him that 

Woth it. 5 Co. 73. 1 Cro. 359. F. N. B. 184. See 3 Bulſt. 

40. Sherry and Piggot. 3 

vet if ſuch a Water or a Way be common to every Cmmen Nu. 
Wody in that Pariſh, and ſuch a Nuſance be therein, ſance. 
Remedy muſt be had not by this Action, but by Pre- 
ſentment or Indictment, &c. as before obſerved. But 

Bf any Special Damage happen to a Man thereby, as 

If one ſhould poiſon ſuch Water, and another brings 

his Cattle thereto to water, and they die, this Action 

Will lie for the Loſs; and ſo if one lay Logs in a 
Highway, and my Horſe ſtumbles, and I have Da- 
mage thereby. 22 H. 6. 46. 2 Cro. 446, 263. 5 Co. 


m 703. 9 Co. 113. 1 Co. 604. Stile 335. 1 Bulſt. 47. 
te eb. 166, 168. | | „ 
„bee 3 Brownl. 71. Aſbt. 44. Cl. Man. 220. Cl. Af. Precedents. 


26), 274. Rob. 66. Thomp. 26. And for diverting Wa- 
ter from a Mill, ſee 2 Brownl. 62. 3 Brownl. 45. Hern 
£82, 126. CI, Af. 209. Hanſ 32. 


= Note; If J have a Mill, and a Water running to it 4 Mil-ftream. 
Time out of Mind, and another turn the Water by | 
Ecigging a Trench or otherwiſe, ſo that I cannot 

berind as formerly, I may have this Action. 2 Cro. 263. 

ile s Rep. 370, 4 Co. 86. Dyer 195, 248. 12 H. 4. 47. 

21 H. . 30. | 


r 1 i For 


2 


476 
Nuſances. 


Water-courſc. 
Precedents. 
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For turning a Water-courſe upon the Plant. 


Houſe, and ſo rotting the Foundation, and ſyij F 
his Goods: See Precedents, Hern 180, 20, ,,Mil ? 
Aſht. 43, 47, 42+ Rob. 42, 66. 1 Brocunl. 5). ; , 
If one have a Houſe and Ground adjoining to ah 
tle River, and another throw in Stones or Rubji ; 
and ſtop the Water that it doth overflow and hun 
Houſe or Land; I may have this Action againſt hin 
1 Cro. 191. So if one levy a Dam upon the Nin r 
whereby the Water overflows my Ground, 1 C. 4 c 
So if one cut down the Bank of a River whereby ny t 
Meadow is drowned, 1 Cro. 747. Hetl. 118. Wing 
comb and Shepard. / 


Diech. 


Ri ver, 


Preceaents. 


For ſtopping up 
a Way. 
Precedents. 


other Man ſtop or hinder it in all or in part, II 


Note. 


It will al ſo lie for topping a Ditch or Water. cout 
by which my Land is drowned. So for not ſcouriy 
of a Ditch, Reg. Orig. 95, 101. Godb. pl. 68. So if oy 
ſtop or dam up a River higher than formerly, | 
that my Ground is dried by it. Godb. pl. 70. Dyer zg. 
Quar. exaltavit ſtagnum, or Quod erexit ſtagnum, &. 
Fenk. Cent. 6. Caſe 65. | 

See againſt a Miller, &%. for raiſing the Waterh 
that the Plaintiff's Cloſes were drown'd. CI. Man. 1 
Read Decl. 99. Bro. Red. 40, 67. Thomp. 42. Reh! 
Vidian 64. Hern 133. Co. Ent. 18. Aſbt. 46. 

For (topping a Way from the Plaintiff 's Meſſuy 
to his Lands, &. Sce Precedents. Raft. 616. Her j 
102, 147, 202. Co. Entr. 11. 1 Brownl. 189, 197, 15 
247. 2 Brownl. 9. Bro. Red. 14, 17, 43. Vidian 42, H 
Cl. Man. 123. Cl. Af. 214, 266. 2 Ventr. 185. 


Note; If I have had, Time out of Mind, a print 
Way to my Houſe, Ground, Common, E#c. by Cl 
ſtom, Preſcription, Feoffment, or otherwiſe, and u 


have this Action; and how a Preſcription muſt be li 
for a Way, ſee Stiles Rep. 300, 371. 


Note; That for common and publick Nuſane 
done in publick Ways, as by caſting of Garbage 
Dung, Entrails of Beaſts, or the like Filth therel! 
by digging of Pirs within, by turning of Water in 
or by not repairing them, E&#c. or Nuſances in it 
common Rivers, in or near any City, Borough 6 
Town : The proper Place for Redreſſing the ſame" 


1 
af 
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zn the Court-Leet or Seſſions, by Preſentment or In- 
ditment, &. And yet, if by Occaſion thereof any 
Man happens to receive any Special Damage, he 
may have this Action, as before is ſaid. Vide ante. 

And Note; Common Nuſances may be abated, or 
removed by the Party prejudiced, and he 1s not com- 
pellable to bring his Action. Pr. Reg. 3 84. 


417 


| Ni ſancet. 


If a Man erect a Houſe upon a new Foundation ſo Sropping up 
near to my Houſe, that thereby he ſtop up my Win- , &c. 


dow and take away my Light and Proſpe&, I may 
have this Action. Bur if his Building be upon an old 
Foundation, and where there was a Houle before, no 
Action lies. See 1 7 4 116. Nexwel and Barnard. 

See new Books of Entry, Fs. 19, 20. 9 Co. 55. 
5 (v. 10. and fee 1 Brownl. 44. Vidian 11, 13. Clerk's 
Man. 150. and vide infra. 


Precedents. 


So if one build his Houſe, ſo that his Houſe-Eaves Over-burlding 
| hang over and drop upon mine and cauſe it to periſh, “ Kouſe. 


or otherwiſe trouble my Dwelling therein, I may 
have this Aion. 22 H. 6. 14. ; 
See Hern 98, 140, 197. Co. Ent. 200. 1 Brownl. 230. 
Rob. 7, 8, 56. Winch 46. Vidian 6. 28. Bro. Red. 34. 
Thomp. 26. Cl. Man. 188. 2 Mod. Int. 87. 
| Allo the EreQting of a Dychouſe, Pigꝑſty, Houſe of 
| Office, Glats- houſe, Soap-boilery, Brew- houſe, Ec. 
| may be a Nuſance to the Neighbourhood, for which 


Precedents. 


Dyehouſe, Pige 


4 > &c. 


he that has any Damage thereby may have this Ac-⸗ 


tion. But in ſuch Caſes the Thing erected muſt be 
E uſed, and be very much offenſive. 5 Co. 73, 101, 108. 
9 Co. 54. 1 Cro. 367. 13 H. 7. 26, Sce Roll. Abridg. 

I part, 88. N. 6. | 
Sec Iyftit. 405, 406. where an ACtion of the Caſe 
lies for a Nuſance. | 5 

If Thave a Building beneath, and another hath a 
E Building above me, and I ſuffer mine to decay ſo as to 
& hazard his, or he ſuffers his to decay ſo as to hazard 
mine, either of us may have this Action; Old Book 
of Entries, Fol. 3. Yelv. 48. So if one having a Houſe 
adhoining to mine, ſuffer it to decay and fall, and it 
throws down ſome of mine, tis ſaid I may have this 

Action againſt him. Co. Litt. 56. | 
Af one ſer up a Pigſty under my Houſe, and keep 
: Pigs in it, or a Houſe of Office, Lime kiln or Brew- 
@ houſe, and uſe it ſo near my Houſe, that the ſmell 
E = Ts : thereof 


Houſe ſuſtered 


to dec). 
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Sur Statutes. thereof doth annoy me, and hazard my Health, or the 


WNW 


Precedents. 


 Pleadings iu 
Caſe, 


Two Kinds. 
i Private, &c. 


2 Popular, 


Smoak of the Brewhouſe or Lime-kiln deſtroy ot 
hurt my Trees, or the Stench of a Chandlery, Gn. 
cauſe my Cuſtomers to abſent, &c. I may have this 
Remedy. 5 Co. 73, 101. 1 Roll. Abridg. See Hob. 18, 
9 Co. 57. 1 Bro. 57. Vid. 11, 65. Thomp. 38. 2 Saund, 
97. Co. Ent. 19. Raft. 10, 442. Aſbt. 41, 47, 16, 
ern 204. | 
Note; By 17 E. 3. 9. b. divers Nuſances may be 
laid in one Declaration. 
And ſce for Pleadings in Actions of the Caſe, the 


New Abridgment of Mr. Danver's, viz, 


1. In Actions on the Caſe in general, Fol. 214, 5:5, 
O ib. Tit. Bar. | | 

2. In Action for Fire, fol. 11. | 

3. In Action againſt a Carrier, fol. 13. 

4. In Actions againſt an Innkeeper, fol 18. 

5. In Actions of Trover, fol. 23, 25. 

6. In Aſſumpſits, fol. 69, 77. 

7. In Actions for Words, fol. 162, 166, 170, &. 
8. In Nuſance, fol. 172. | 

9. In Diſceit upon Warranty, &c. 178, 184, &c, 
10. In Conſpiracy, 211, &c. | 

11, For a falſe Return fol. 179, 

12. For an Eſcape, fol. 190. x 
13. Upon legal Proceedings in Courts, fol. 194, &. 


Of Actions on penal Statutes. 


Heſe Actions are divided into Two Kinds, 9% 

(I.) An Action on the Statute Private or Parti 

cular, which is, where an Action is given by Statute 
to a Perſon in ſuch a Caſe where no Action was be- 
fore, as againſt the Hundred on a Robbery : So 10! 


Perjury, Fraudulent Conveyance, &c. and lies only tor | 


the Party damnified. (2.) An Action on the Statute 
Popular: This is given on Breach of ſome publick 
Statute, and which every Man that will, may ſue for 
himſelf and the King, by Action, Information 0 
otherwiſe, as the Statute directs; and the Writ call 
ed a Decies tantum againſt a Juror, who takes More} 
to give his Verdict, is of this Nature, and ſo are 
many others, Sa that the Difference ne 

| | 10 
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Adtion Private and Popular is, That the Action Popular Of Robbery. 
is given to the King, and whoever will ſue; but the 
Ation Private or Particular is only for the King and 
| the Party grieved, and no other Perſon can bring 
| the Action. On 
And note; Where a Statute doth direct that the King 
ſhall have the one Moiety, and he that will inform 
(and not the Party grieved) the other Moiety, this is 
an Action popular given by ſuch Statute, and where 
one Man hath commenced ſuch an Action, another 
cannot purſue it. Alſo, | 
Where a Statute gives an Action for a-Forfeiture to porfeiturs. 
the King, and the Party grieved, if the King begin 
| the Suit firſt, the Party grieved cannot ſue, but the 
King ſhall recover the whole Penalty. And it alſo 
ſeems that the King may relcaſe the Forfeiture ro the 
Offender before the Informer begins his Suit, and 
thereby bar the Informer, Crompt. Fur. 21, 38. But 
the King cannot releaſe the Informer's Part, after 
he has commenced the Proſecution. 
All theſe Actions for any Forfeiture given to the Linitatione, 
King (by any penal Statute) ſhall be brought within 
Two Years after the Offence, and not after; but if 
the Forfeiture be thereby given to the King and the 
| Informer, it muſt be brought by the Informer with- 
in a Year after the Offence, and (in Default of the 
| Informer) by the King, within two Years after the 
End of that Year, 15 Eliz. cap. 5. Except otherwiſe 
directed by Such Statute. And ſee the Statute of 
21 Fac. cap, 4 The Defendant in popular Actions 
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WE nay plead the General Iſſue, and yet give Special b 1 i 
Matter in Evidence. And the ſame is direded by AG. HA 
many late Statutes. | | nr 
WE Note; Where-ever an Action is maintainable a- Ou 1 E. 1. c. 1. # 
"WE cainſt the Hundred, on the Statutes of 13 E. 1. & 2. of Robbery, 

7 Elz. there muſt theſe Things concur, viz. 4 27 Eliz. 

) The Party robbed muſt give ſpeedy Notice e . 4 ” 

: thercof to, and make a Hue and Cry at the next „ide 7 Co.6,7 


Village, be it in the ſame or another Hundred or 
County; and it is ſafe to give Notice to many of the 
habitants thereabout which way the Thieves do 
WW fy, Ney 155. If it be in divers Hundreds, vide infra. 


—_ 7 I (2.) The 


420 Ok Affons on Statutes. 
Of Robbery. (z.) The Action muſt be brought within a Ven 
after the Robbery done, and yet not till after forty 
Suær. 2 Init. Days are paſt; and if one of the Robbers is not tale; 
569. within forty Days, the Hundred is chargeable. 
(3.) He muſt within twenty Days next before th 
Action brought, and Tefte of the Original Writ, he 
examined upon Oath before one of the next Juſtice 
of the Peace of the County, in or near the Hundre, 
whether he knows any of the Parties that robbed hin; 
and if he knows any of them, then before the Ay 
brought he muſt be bound by Recognizance beſon 
that Juſtice effectually to proſecute them; yet he 
may have this Action againft the Hundred, if nc; 
of the MalefaCGors be taken. i og 
(4-) The Robbery muſt be in the Day-time, thi 
is, clear Day-light, though it is before Sun-riſe, a 
after Sun-ſetting. 1 Bro. 270. 2 Bro. 106. Brown. . 
Stile's Rep. 233. 1 Leon. 57. pl. 72. 
(5. Ir muſt be on the High-way, for it lies rg 
Vide Farſl. 160. for a Robbery in a Field or Houſe. Cro. Car. 261. a: 
: Sed 2 Sal. 615. con. | | | 
(6.) The Felons muſt be fled : For if any of then 
be apprehended, although it be by the Party robbed 
the Action will not hold; but Purſuit without 
Taking will not excuſe the Hundred. 
(J.) It muſt be a Robbery upon the Perſon; forift 
Man is gon aſide, and hath left his Horſe tied vi! 
his Cloak-bag, and in the mean Time the Thid 
take his Cloak-bag ; or if a Carrier be behind hi 
Horſes, and not near them, and his Packs be robbe 
before he come, no Action will lie for this. 
Servant or Car. Note; That if a Servant or Carrier be robbed of h 
rier robbed. Maſter's Money or Goods, the Maſter may fue ; but 
then the Servant or Carrier muſt be examined ot 
Oath ; but if he will not be examined, the Maſte 
has no Remedy. And in theſe Caſes a Maſter, &: 
may be a Witneſs in his own Caſe, but he mu 
make clear Proof of the Goods. 2 Cro. 224. | 
Alſo if a Carrier that is anſwerable be robbed 
another Man's Goods, either he or the Owner na 
ſue. 2 Saund. 3 80. 3 
Hundred, Where a Robbery is done between two Hundred 
Vide intra . both Hundreds and Franchiſes within them ſhall be 


rs 


charged; and if the Charge be laid upon any Perio 
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in particular, they muſt have Help by way of Con- 


„ iriburion from the whole Hundred, by the Aid of 
en the Juſtices, when the Execution comes. 

\\here any Default has been in following the Hue 
ha and Cry by any other Hundred, the Hundred char- 
be ged wich the Robbery may recover half their Da- 
a mage againſt the Hundred making Default. 
Man that Occupies and holds Lands in his own 
n; Hand within the Hundred, although he have no 
1 Houſe, nor ever lodged in the Hundred, 1s an Inha- 


birant within the Statute, and ſhall be charged to- 
wards the Robbery. = Saund. 423. 

Where the Robbery is in diviſes Hundred:r. the 
Party robbed may give Notice to either; and though 
it be given five Miles from the Place, when in the 
Hundred, it is good. So if Notice be given at one 
| Town, and Hue and Cry at another Town; and ſo 
if Notice be given to the next Village forward, tho' 
it be in another Hundred, and though there be an- 
other Village on one Side nearer the ſame Hun- 
cred. See 2 Cro. 675. March Rep. 11. Noy 52, 155. 
IIe. bl. 72. 

Nie This Action may be brought by Bill, or by 
Original, Stile 215. And the Plaintiff in his Count 
| ought to ſhew the Particulars of his Goods, (though 
it need not be in the Writ) and to what Perſons they 
belonged. 2 Saund. 379. 

| For Precedents on the ſaid Statutes, ſee Raft. 406. 
00. Entr. 348, 350. Hen. 3. 214, 216. See 210, 212. 
| Bro. Red. 210, 455, 456. 1 Brow. 99, 110, 111. 2 Bro. 
178. Clif. 120, 375, 377, Ec. Rob. 328. 2 Saund. 374, 
| 375. See Compl. Sol. 198, 207, 214. Sc. and ſee the 
| Statute of 4 ©? 5 W. M. cap. 2. the Reward of appre- 
| hending of Robbers, 40 J. &c. 
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The Statute of 8 Eliz. cap. 2. direfts, That if any On the Statute 


| ſhall maliciouſly cauſe any Perſon to be arreſted or 
attached at the Suit of any Perſon, not in Being, or 
without ſuch Party Plaintiff 's Conſent; the Party 
| procuring. ſuch Arreſt or Attachment being thereof 
| convicted by Indictment, or Preſentment on the Oath 
of two or more Witneſſes or other due Proof, ſhall 
| ſuffer fix Months Impriſonment without Bail, and 
ſhall not be enlarg'd till he hath ſatisfied the Party 
© gricved his treble Damages, and ſhall alſo forfeit to 
= 9 | E e 3 him 
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6” 8 Eliz. c. 2. 
Falſe Impriſon- 
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Of Uſury. him 101. to be recovered with the ſaid treble Di. 
mages by Action of Debt, Bill or Plaint in ay 
Court againſt the Parcy ſo offending, his Executy; 
or Adminiſtrators, in which no Efloin, &, to he 
| allowed. | „ 
Precedents. See Precedents on this Statute, Raft. Entr, 555, 
599. Thomp. 8 2. Bro. Red. 460, Rob. 326. 
3 4 og By the Statute of 12 Car. 2. cab. 13. None ſhi 
of Ufury. p. 13. take directly or indirectly for the Loan of Money, a 
Cunib. 92, 93. any Commodities above the Value of 6 1. for the fo. 
bearance of 100 l. and ſo after that Rate; and thy 
all Bonds, Contracts, &. whereupon more ſhall be 
reſerved, ſhall be void, and they that receive mot 
Mall forfeit the treble Value of the Money, a 
other Things lent. And by the ſame Statute Sy, 
veners, Brokers, Solicitors, &c. taking for Brokape «. 
bove the Rate of 5s. for the Loan or forbearing d 
100 J. or above 12 d. for making « Bond or Bill con. 
cerning the ſame, ſhall forfeit 207. and be impriſon. 
ed for half a Year, one half of theſe Forfeitures v 
be to the King, and the other to the Proſecutor, 
This AQ confirmed, 13 Car. 2. cap. 14. And ſee 
now the late Statutes for reducing Intereſt. 
Againſt a Sheriff for a falſe Return, vide ante. 
By the Stature of 21 Fac. 1. No Scrivener, Broker 
or Solicitor, ſhall rake or receive for Brokage abore 
the Rate of 5 s. for the Loan of 100 J. for one whole 
Year, nor above 12: Pence for making a Bond, on 
pain to forfeit 201, to be divided betwixt the Kin 
and the Proſecutor, and alſo to ſuffer fix Month 
Impriſonment. And ſee the Statute of 12 Car: 
ſupra, the like Puniſhment. 
Precedent s. See Precendents on this Statute, Clif. 125, Red, 
Decl. 166. Vidian 192, 214. Bro. Red. 470. 
Stat. 1, 2 P. M. By the Statute of 1 & 2 Phil. & Mar. No Diftre's 
of ag ving Pi. of Cattle ſhall be driven out of the Hundred where 
ftreſſes. taken, except to a Pound overt within the fam: 
Shire, nor above three Miles diſtant from the Place 


Statute of 21 
Jac. 1. Cap. 17. 
of Brokoge. 


Stat. 1,2 P.M. ſo taken.; neither ſhall a Diſtreſs be impounded in | 


cap. 12. againſt 
driving Di- 
frreſſes. 


ſeveral Places, whereby the Owner may be conſtrain- 
cd to ſue ſeyeral Replevins for the Redelivery there. 
of, in Pain to forfeit to the Party grieved for eve!) 
Offence 5}, and treble Damages. Vide poſt. Tit. Re. 


pleyin. 
: Se ? 
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See Precedents on this Statute. 1 Bro. 89. Thomp. Perjury, &c. 
82. Rob. 430. 2 Bro. 171. Raſt. 464. Co. Entr. 43, 44. | 
Nate alſo the Statute 8 Anne, c. 17. for better Securi- 

ty of Rents, and preventing Frauds by Tenants. 

And ſee Inſtructor Cler. Part 2. Tit. Debt, a Declara- 

tion on that Statute. . 

Precedents on the Statute of 8 H. 6. cap. 4. of Star. 8 H. 6. 
forcible Entry. See Raft. 253. Co. Entr. 44. 315. 1 Bro. cap 9. of forci- 
79. Thomp. 77, Sc. On this Statute the Party ſhall ble Entry, 
recover treble Cofts. 2 Keb. 496. | 

Of Maintenance and Champerty. Vie Raft. 182, 32 H. 8. c. 9, 
189, & c. 1 Bro. 96. 2 Bro. 30. Rob. 332, 420. 

Of Labourers and Apprentices, Sc. 1 Bro. 93. 


2 Bro. 176, 177. Clif. 130. Rob. 337. . 
Of Recuſancy. Clif. 129, 133. Read's Decl. 157, 175. 2, — 50 5 
Of Simony. Bro. Red. 469. 3 


Of Imbracery. Pl. Gen. 89. 18 Eliz. c. 5, 


Of Forgery. Rob. 410, 435, 441. Pl. Gen. 93. 1 Bro. 5 Eliz. c. 14, 
5 Eliz.c. 9, 


93. Thomp. 80. | | 18 
| Of Perjury. Tbomp. 92. Bro. Red. 470. 5 Elz. c, 9. 1 
Of Subornation, Bro. Red. 473, &c. and on many 1128 


other Statutes too long to be here particularized. | 

On pleading Nil debet on a Special Statute, the De- Pleading, &c, 11:1] 
fendant may give a Special Matter in Evidence. 4:1 

Upon all Penal Statutes, when the Rules to plead 
are out, you muſt moye the Court before you can 
ſign Judgment. | | | 
One was arreſted on a Clauſum fregit acetiam, &c. 
and thereupon the Plaintiff declared in Action qui 
tam. Per Cur. He cannot declare ſo upon ſuch an 
Arreſt, but muſt ſue out an Original, and a Capias 
thereupon. 

In Actions on 5 Fliz, cap. . No Coſts nor Damages 
allowed per Pollexfen; and ſaid it muſt be expreſly 
proved, That he himſelf did work at the Trade, or 
elſe it is no Proof, and you recover 40s. per Month, 
but no Charges. Vide poſt, of Actions of Debt on 
E Penal Statutes © | | 
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Con iitiov al. 
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Where it lies. 


Of AGions on Covenants. 


His Action lies where one is bound by a Core. 
nant in a Deed and hath broke it, and in this 
Caſe commonly the Party damnified ſhall only re. 


cover Damages for the Breach (except in rel 


Covenant er- 
preſſed and im- 
plied. 


Affi mative 
ani Negative 
Executed. 
Executor y. 


Deed Poll. 
Parol Cove- 
nant. 


Ad ions.) And if the Plaintiff have Judgment in an 
Action for one Breach, and afterwards the Coye. 
nantor breaks it again, a new Action will lie; and 
ſo for every Breach, 1 Co. 154. Plowad. 308. E N. 
145. | | 
A Covenant is either expreſſed in the Deed, or im. 
plied by Law; as by the Words, Demiſe or Grant, the 
Law doth imply that the Leſſee ſhall quietly enjoy 
during the Leſſor's Life, 4 Co. 8. Dyer 338. Andit 
may be in the Affirmative, or in the Negative: Ally 
it may be executed, i. e. of a Thing already done, or 
Execulory, i. e. of a Thing that ſhall be done hereaf- 
ter. Pur if it be of a Thing preſent, it it void; as 


if I Covenant that my Houſe is yours, this is void. 


Plowd. 3 30. 27 H. 8. 16. 

Covenants by Deed Poll, are as effectual as thoſe 
made by Deed indented, ſo as the Party have the Deel 
to ſhew; but Covenant doth not lie upon a verbal 
Agreement, neither can it be grounded without : 
Writing, except by ſome ſpecial Cuſtom, as in Lan- 
don. F. N. B. 145. G. 3 Co. 63. Vide po ſt. | 

There needs no great Formality in the Words to 


By what Words. make a Covenant ; for if the Words of a Deed run 
thus: That the Leſſee ſhall repair, provided that the Leſſr 


What a Cove. © 


ſhall allo<v Timber; or, That the Leſſee ſhall ſcour Ditches, 
provided the Leſſer carry away the Earth; or, That the 
Leſſee jay 20 s. Rent; or, That he ſhall net alien, &c. 
Theſe, or the like, are ſaid good Covenants on both 
Sides. Vide 2 Co. Lord Cromevel, Dyer 57, 150. 

But regularly where Words that begin the Sen- 


nant, ana whit tence are Conditional, or have the Effect of a Con- 
4 Condition. 


dition, and do give another Remedy (viz. Debt, 


they ſhall not be conſtrued a Covenant; Yet if 


Words of Condition, and Words of Covenant, be 

coupled together in the ſame Sentence, (as, provided 

alway, and it is Covenanted, &c.) they may 2 ber, 
i 8 | ſtrue 


rall! 
(as ! 
a YC 
the 
obſe 


| Dyer 
A 


Cor 

15 f 
| Ma 
Ma. 
be. 
the 
the 
Dye 
Wi 


breach. And all thoſe that do ſeal and deliver the 1 

Deed, and are named and bound by the expreſs Words 1 
of the Covenant (whether it be Collateral or Inherent) ure 1 
bound by the Covenant contain'd in the Deed. And ys | 
therefore if Heirs, Executors, Adminiſtrators or bl 1 
Aſſigns are named therein, they are for the moſt 1 
Part bound thereby. 4 

And in all Caſes of Inherent Covenants, i. e. that 7,þcye co- ey 1 
tend to the Support of the Thing granted, (in reſpe& venants. Cf 'F 
of which, it is preſumed the Leſſee took the Leaſe | wn 
for the Land) where a Man doth covenant for him- 1' 
| {elf only, and doth not name his Executors and Ad- 1 
miniſtrators, or either of them, yet they are bones, 1 
e = 1 


Lear; or to new build a Houſe, ſo as he may have 


Dyer 371. 


Corenant to do any Thing is lawful, ſuch Covenant 9 #9. 
[is good. And generally where a Condition for the 
Matter of it is good, a Covenant touching the ſame 
Matter is good alſo: But if the Matter, required to 

be or not to be done by the Covenant, is unlawful in 

E the Subſtance thereof, the Covenant is void. So if 

the Covenant be impoſſible. 27 H 8. 27. Plaw. 308. 

Dyer 6, 13, 251, 253, 324. Fitz. Cov. 1. | 


E ly againſt the Covenantor, and moſt for the Benefit enn, &c. 

of the Covenantee. (2.) According to the Intent o 

E Partics. (3.) Ut yes magis valeat quam fereat. (4.) When 

no Time is limited for the doing of the Thing, it 

© ſhall be done in a reaſonable Time. See Plorv. 287. 

Mod. 260. (5.) If the Leaſe is not good, there is no Who are to take 
Covenant, nor can there be any Breach, Yelv. 18,19. 
Any who is Party to the Deed, or to whom the Co- 
venant is made, may take Advantage of the Coye- | 
E nant, bur not a Stranger; as if A. covenant with B. 1 j 
to do an Act to C. who is no Party to the Deed, and 
he doth it not, B. and not C. muſt ſue him upon this 


Of adtons on Covenants. 425 


sued to make both a Covenant and a Condition. Condi tonal. 

Bro. Cov. 21, 26, 38. Deſcent 50. 0 
And Note; Where a Covenant is penned Conditio- 

nally, and ſo as one Thing is the Cauſe of another, 

15 if A. covenants to pay to me 10/. if I ſerve him 


the old Materials) If the Cauſe or Condition be not 
obſerved, rhe Covenant ſhall not bind. Co. Lit. 204. 


Allo; Where the Subſtance and Matter of a Where it is good 
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426 Ok Affons on Covenants; 


Colale , and may be charged by the Covenant. Alſo, if, 
| Covenant be to a Man and his Aſſigns only, yet i 
a Breach be in his Life-time, his Executors may 
| bring this Action for Damages. 1 Ventr. 176. 
Coll teral Co- And in ſome Caſes, the Law is ſo alſo for Cluny 
n.. Covenants. What Collateral Matters ſhall be implie 
upon a Covenant. See [tem 26, 44, 56. 
And in moſt inberent Covenants, ſuch as have th 
Land, (albeit they be neither Executors nor Admin. 
ſtrators, or either of them, but Aſſigns, c.) ſhallbe 
charged by the Covenant, though they be not named, 
for theſe Covenants are ſaid to run with the Ly; 
5 Co. 16, 17, 18. . 

Where the Deed it ſelf wherein the Covenant; ar: 
contained, or the Eſtates on which the Covenant; co 
depend, is gone and determined, there regularly 
Covenants are gone alſo. But the Surrender of 
Leaſe doth not diſcharge a Breach of Coycnar, bry 

Diſcharged. ken before the Surrender. Dyer 10. 10 Co. 23. Bn 
Surrender 47. Covenant 42. 
here a Covenant is become impoſſible to be doe 
by the Act of God, by this it is diſcharged ; as where 
T covenant to ſerve B. ſeven Years, and he dies be. 
fore the ſeven Years be expired, 1 Co. 98. Plorod. 20, 
yet Quere if his Exeecutors, &c. arc named. 
Not diſcharged Note; A Covenant is no Duty or Cauſe of Adio 
by Releaſe ta till broken, and therefore not diſcharged by a Releal 
broken. of Actions, Allen 39. But by a Relcaſe of all Co 
venants from the Covenantec, the Covenant is di- 
charged, ſo as the Releaſe be by Deed, for a Core- 
nant by Deed cannot be diſcharged by Parol : There 


Determi ned. 


fore if 4. covenant with B. to build a Houſe by: WM in 

Day, and in the mean Time B. doth bid or def , y. 

him to let it alone; this doth not diſcharge the Breach in 

of the Covenant, but the Leſſor may ſue for it not ee 
withſtanding. Paſch. 6 Car. in B. R. Unumquod; evi Wi 

diſſolvitur eo modo quo ligatur. | | | C 

1 Note; All Covenants between the Leſſor and Leſſes or 

De d nd Law, ATC Covenats in Law, or expreſs Covenants, Vaughan 2 Q 
expreſſ: or im- 118, Where there is an expreſs Covenant in a Deed WW 

8 for quiet Enjoyment, the implied Covenant is gone te 

2 Co. 80. Alloa particular Covenant in Deed © WW tc 

ſtrains a general Covenant in Law. Vaughn 126. E 4 


3 Wher 6 
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Where in a Covenant the latter Words being gene- Covenant in 
ral, ſhall be reſtrained and expounded by the for- Lew. 


mer which were Special, & econtra, Sec 1 Saund. \ 


6, 60. ; 5 | . : 
By a Covenant in Law, the Leſſee is to enjoy his 


Term againſt the Lawful Entry, or Interruption of Lawful Entry. 


iny Man, but not againſt Tortious Entries, becauſe 
the Leſſee hath his proper Remedy againft the wrong 
Doers. As if a Stranger who hath no Right, outs 
the Leſſee, he ſhall not bring Covenant againſt the 
Leſſor, becauſe he hath Remedy by Action againſt 
the Stranger: But if the Stranger enter by elder Ti- 
tle, hen he ſhall have Covenant, becauſe he hath 


no other Remedy: For the Law will never adjudge, 


that a Man covenants againſt the wrongful Acts of 
Strangers, except the Words are full and expreſs, 
Vaughan 110 to 121. | 
And when the Covenant is, To enjoy againſt all General and 
Men; this is no expreſs Covenant to enjoy againſt Particular. 


| Tortious Acts, nor will the Law ſo interpret it: Nor 


ſhall the Leſſee, Sc. have an Action of Covenant 
thereupon againſt the Leflor, unleſs he be legally 


| onted. Idem 119 fo 125. And ſee 127, where the 


Covenant is to enjoy againſt one or more particular 
Men, and where againſt all Men. Yer | 

The former general Words, That the Original Leaſe 
is indefeazable, ſhall not be reſtrained by the latrer 
Words, that the Aſſignee haberet teneret & gauderet, 
&c, without any Let, &c. of the Aſſignor. 1 Saund. 
60. 1 

Covenant that he was ſeized in Fee (notwitſtand- 


| ing any Act done) and that the Lands were of the 


year ly Value of 2001. there the Word, notævithſtand- 
ing, &c, may not be applied to the Covenant con- 
cerning the Value. 16. | 

When a Man covenants cum altero alteris of the Joint Covenant. 
Covcnantees, yet if their Eſtate be joint, the Action 
ought to be brought by both the Covenantees, or the 
Survivor of them. Idem 153, 155. 

But if a Man covenant with two, & cum eorum al- 
tero, that he will render an Account to the Execu- 
tors of the Party dying, and one of the Covenantees 
die, the Coyenant is ſuable by his Excutors. Idem 155. 
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Covenant in 
Law. 


4 ges. 


Covenant. 
Deb t. 


Where it lies. 


Watcr-courle. 


 Eftovers. 


Pump. 


Lands aſſured. 


Matual Cove- 
nants. 


Negative and 
Affirmative. 


Conſideration of the Performance thereof; althougi 


Ok Aﬀtons on Covenants, 


Where Covenant lies for an Aſſignee of a Reyes. 
ſion at Common Law. Item 238, 239. | 

Covenant by an Aſſignee of a Reverſion again the 
Leſſee for Rent, need not be laid in the County 
where the Land lies. Idem 239, 240, 241. 

Covenant lies for a Leſſor or his Aflignee again! 
the Leſſee, upon his Covenant for Payment of Ren 
notwithſtanding that the Leſſor, or his Aſſignec, hid 
accepted Rent before of the Aſſignee of the ff 
Leſſee, for Covenant is not like an Action of Debt 
for Rent. Idem 240, 241. 

If by a Decd ſealed by both Parties, it is agreed, 
that the Defendant ſhall give the Plaintiff ſuch y 
Sum for all his Lands in A. it will amount to a Co- 
venant on the Part of the Plaintiff to convey the 
Land. Idem 320. | 

Where Covenant lies upon the Word Demiſe, and 
where not. Idem 321, 322. And where it lies for 
Aisfeazance, but not for Nonſeazance. Idem 4:2, 
323. | | 
” If a Man by Deed grant a Water-courſe and ſtop it 
the Grantce may have this Action. Idem 322. 

If a Leaſe be made of a Houſe and Eftovers, and 
the Leſſee deſtroy all the Wood, the Leſſor may har: 


an Action of Covenant, Idem 322. 


If a Leaſe be made of a Houſe and Piece of Land 
(except the Land on which a Pump is) with the Uſe 
of the ſaid Pump, the Leſſee may repair the Pump, 
but no Action of Covenant lies againſt the Leſſor for 
not repairing it. Idem 322, 323. : _ 

If one of the Parties covenant to aſſure Lands, 
and the other, in Conſideration of the ſame Cove- 
nant performed, covenant to pay a Sum of Money, 
he is not obliged to pay the Money until the Lands 
be aſſured. But it is otherwiſe, if the Covenant had 
been in Conſideration of the Covenant to be perform- 
ed. 2 Saund. 156. 

Where in mutual Covenants, the Words [ In Con- 
fideration of the Performance thereof] ſhall make 
a Condition precedent, and where not. Idem 156, 
175. . 

If the Covenant of the one Part be Negative, and 
the Affirmative Covenant on the other Part be in 


the 


4 


„ — on, 


tain „% „„ „ fred hed 
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the Negative Covenant is broken, yet the Affirma- By 4ſiznee. 
ire Covenant ought to be performed. Idem 156, | 
wh Negative Covenant is not ſaid to be performed, 
until it become impoſſible to break it. Ih idem. „ 
In Covenant upon a Warranty of Lands for Years, Warrazt;. 
the Plaintiff ought to ſhew what Eſtate or Right he | 
that entred into the Lands had at the Time of his 
Entry, and it is not ſufficient to aver, that he had a 
Title. Idem 178, 179, 180, 181. And, 
| See what Warranty ſhall be taken only for a Cove- 
| nant. Idem 180, | 
An Action of Covenant lies againſt a Woman upon 
| a Warranty for her and her Husband, annexed to an 
Eſtate for Years in a Fine. Idem. | | DD 
Where by the Grant of Reverſion the Rent reſer- Covenant tranf- 
ved upon a Leaſe for Years is well transferred to the Jerred. 
Grantee, the Law transfers alſo to him the Covenant 
of the Leaſe for the Payment of it, as incident to 
the Rent, [dem 371. W 
If in an Action of Covenant any Breaches are well Breach aud. | 
«ſigned, and others ill, and the Defendant demurs 
to the whole Declaration; the Plaintiff ſhall have 
Judgment for theſe Breaches, which are well aſſign- 
ed, and ſhall be barred for the Reſidue, Ide 580, 
Note; If there is only a Hand to a Writing, and Seal. 
not a Seal, Covenant lies not, but Caſe upon Agree- 
ment, and declare, That in Conſideration the Plain- 
titf had promis'd to perform the Agreement on his 
Part, the Defendant promis'd to perform on his Part, 
Sc. and then aſſign Breach, &#c, | 
Note alſo the Difference between Covenants in In Groſs, 
Groſs, and Covenants grounded upon a Leaſe; for 
Covenants having a Leaſe for their Foundation, are 
within the Proviſo of the Statute of 13 Eliz. but not 
Covenants in Groſs, 2 Ros 401. | 
Covenants and Conditions are generally either, 1. 
For aſſuring of Lands. 2. For quiet Enjoymenr. 3. 
For Freedom from Incumbrances. 4. For Paymenr 
of Rent. 5. Concerning Repairs. 6, Concerning 
Charter-Parties. 7. Concerning Servants, Appren- 
tices, &c. Touching each of which, I ſhall cite ſome 
few Precodents. And firſt, 
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By Aſſignee. 
A uri ng Lands. 


Quiet enjoying, 
8 


Narr's. 


Ok Afions on Covenants, 


For Declarations and Pleadings on Covenants { 
aſſuring of Lands. See Winch Entries 99, 149, 30h, 
319, 331, 241. Thomp. 189, 191, 193. 1 Lut, Fj. 
fries 284, 493. Read. Dec. 234. Co. Entries 113, 13; 
137. Bro. Red. 163, 143. Rob. Entries 197, 198, 18, 
Raſt. Entries 182. Vidian 173, 174. Yelv. 44. 1 Bou 
2. 2 Brow. 7). Plac. Gen. 267. 1 Saund. 213. 

Note; "Tis ſaid, a Covenant for enjoy ing Lands, o 
other Thing, may bind, notwithſtanding a ſubſequent 
AR of Parliament to alter the Title, Vangh. 175, 16 
And when you aſſign a Breach on ſuch a Covenant, 

ou ought to ſhew for what you were diſturbed, and 
ow; for it is not ſufficient to ſay, Quod non putt 
habere & gaudere, c. yet you need not to ſhew your 
Title ſpecially. For Precedents of Declarations on 
Covenants for quiet Enjoying ; Sec Rob. Entries 171, 
Winch 112, 118, 120, 129, 132, 159. I Bro. 145. By, 


Red. 148, 162. And ſee Co. 8, 91. 3 Cro. 914. Yelv. 30 


Preceaents. 


Payment of 
Reut. 


For Pleadings touching quiet Enjoying ; See 2 (4 
1. Bro. Vad. 241. Placit. Gen. 243. 3 Brocunl. 156. Co, 
Entr. 64, 135, 147, 635- Winch 74, 87, 289, 135. Rb, 
Entry. 174, 182, 192. 2 Saund. 17). 2 Brown. 64, () 
67. I Brown. 193, 207. Vid. 143, 183. Raft. 182. 2 


Mod. Intr. 209. 1 Hund. 51,145. Thomp, 197, 8, 202, 


210. Bro. Red. 256, 7. 2 Bro. 81, 102. Hern 309. Le: 
Entr. 47. 3 Lev. 305. Read. Decl. 230. Cl. AJ. 334, 3 
1 Lut. 317, 323. 2 Vent. 272. Lat. 205. 


Pleas in Bar to Covenant for Nonpayment of Rent, 


viz. Quod, Quer. nihil habuit in Tenementis tempore Di. 
miſſionts. 2 Ventr. 25, 99. Yelv. 277. Lev. 74. Thomp. 
152. Quod Quer. non dimiſit. Raſt. 152, 175, 176 
1 Mod. Intr. 205. Quod Quer. expulit Def. tee Thomp. 
173, 191, 220. 2 Mod. Intr. 235. Rob. 235. Clit 
150. Pl. Gen. 252, 279. Qucd Quer. cepit bona, Nr. 
nomine Diftric onis. Raſt. 175. Pl. Gen. 253, 255, 275 
Hanſ. 108. Thomp. 154, 428. 1 Bro. 200. 
Qued Quer. intravit & expulit. 3 Brow. 18 Raſt. 175, 
1 Vent. 2. | | | 
Quod. Def. non corceſſit Reddit. per Script. Co. Entr, 
119 Q-04 non habuit ſeu oc upavit Tenementa. Dyer 4. 
Quo ſcluit ad Teſtatum & ſic non debit. Clif. 170. Let 
153. Winch 176. Read 215. Bro. Meth. 181. O 
non detinet. Red. Bro. Red. 170. Tender & uncore , rift 
Pl. Gen. 255. 2 Mod. Intr. 236. Quod afſiznavit & 


Ok Actions on Cobenants. 431 


7 ier. acceptavit le Rent de le Aſſignee. 2 Saund. 298. Preceaents. 
„ Wentr. 228. Covenants performed. Cl. Man. 229. 8 
„at 183, 184. Mod. Intr. 181. Ni debet per Patri- 

. an Winch 225. Pl. Gen. 157. 1 Saund. 203. 2 Saund, 

p 298. Vid. 153. Bar by Acquittance. Raſt, 175. Non 


ef factum. 1 Lut. 533. And many others, which the 
Reader may find in the Books eited. 
For Nary's and Pleas to Covenants touching Re- Repairs. 

pairs. See 1 Mod. Intr. 41, 140. 2 Brow. 68, 69. Raft. 

162. Co. Entr. 131. 3 Brow. 171. Rob. Entr. 179, 190. 

1 Saund. 45, 208. 2 Saund. 418. Hern 288. Winch 129, 

144, 14). Vid. 129. Bro. Red. 143, 157. 2 Vent. 124. 

Br. Vad. 126. Cl. A. 328, 331. 1 Lui. 316, 394. 


: Jones 150. I Lut. 329, 332, 698. 2 Lut. 590. 1 

entr. 362. Vidian 161, 138. 1 Bro. 127. Lat. 11. Cl. 

LA. zog, &c. 368. Bro. Red. 248, &c. 1 Sid. 429, Bro. 

ad. 169. | 

| For Nar's and Pleas to Covenants in Indentures of dentures of 

| Apprenticeſhip. See Hob. 131. Co. Entr. 144. 1 Lut. A Prentice bip, 

$474, 477. Vid. So, 84, 148. 1 Brogv. 130. Thomp. 183. os, 

Kol. Entr. 193. Bro. Red. 224. Hern 272. Pl. Gen. 315. 

1 Saund. 165. 3 Len. 45. Len. 45. Bro. Meth. No. 321. 

| Cl. Af. 353. Winch. 137, 168, 324, 870, 186, 7. Pri- 

eileg. Lond. 330, 345, 324. 6 Mod. 3 59. For Servants, Ser vants. 

See Pl. Gen. 3 15. I Saund. 265. I Brownl. 91. | 

© Narr. upon a Covenant to ſave harmleſs from Suits Sven £9 

E commenced before the End of Michaelmas Term, and {ave hm. 

breach by a Judgment againft the Plaintiff upon a 

Lire Fac, certified out of the Exchequer. Bar. That 

| the §ire Facias Rei veritate primo emanavit after Mi- 

chaelas Term, viz. 30. Nov abſque hoc quod actualiter 

emanavit ante finem, Cc. Repl. by way of Eſtoppel, 

and Demurrer thereon. 1 Lut. 329, 334. 

On Bond to perform Articles on Demiſe of an Inn ,, e 4 
| PE faPs 

by a Brewer to an Inn-keeper ; the Defendant pleads isles. 

| Covenants performed generally. Repl. That he was 

| always ready to ſerve the ſaid Inn with Ale, ſecund', 

Cc. But for Breach ſay, That the Defendant during 

the Term, bought Beer of other Brewers, and had 

| fold LY the ſaid Inn. Demurrer inde, 1 Lut. 374, 

: 379, C. 

© Sce more poſt in Conditions; and alſo Lilly's Entries, 

no fo 143, 
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For Pleas to Covenants in Charter Parties, &. See Charter Part iss. 
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Of ATions of Debt. vpo 

or + 

N Action of Debt is ſometimes grounded Up - 

Act of Parliament, Judgment, Statute, or he. It 
cognizance ; ſometimes upon a Writing, as Obe, bee 


tion, Bill, Covenant, or other Specialty, Accoun 
ſtated, &c. ſometimes without Writing, as upon d. 
bitraments, Eſcapes, Receipts, Contracts, Amer. 
ments in a Leet and Court Baron, and the like, At 
Note; If Money be due on a Specialty, an Adiond 
Debt only lies. See 1 Roll. Abridg. 591. 1 Vent. ..; 
Keb. 532. 2 Inſt. 23. Co. 4, 30. It alſo lies for Money 
delivered to Merchandize with, or to Accompt; 0 
againſt a Sheriff on an Eſcape, or for Money lexitt 
in Execution, &c. ante 238, Sc. So for Arrears 1 
 Rent-charge, &c. See Hob. 37, 206. 

If the Debt be above 405. the Action will lie it 
the King's Bench, Common Pleas, or other Superi 
Courts that have Juriſdiction. (Though Special Bai 
there cannot be had under 10.) Bur if the Debthy 
under 4o s. the proper Courts are the County or Hun. 
dred Court, or Court-Baron; and in the City d 
London, and Liberties thereof, between Parties there 
living, (if it be not grounded on a real Contra) 
the Party is bound-by a Special Law, viz. Stau. 
Glouc. cap. 18. to ſue for it in the Court of Requek; 
in the ſaid City; for if he ſue for ſuch a Debt in ary 
other Court, he ſhall pay the Defendant's Coſts, and 
yet ſhall recover no Coſts againſt the Defendant. EN. 
119. 3 Fac. cap. 15. Bur Note; The Force of th: 
Stature of Glouceſter is avoided, by joining two Debts 
for divers Contracts together in one Writ. Cronft 
Fur. 101. So that they amount to above 405. Ser 
the Stat. 12 Geo. 1. ante. | 

This Action mult be brought by, and in the Name 
of the Party to whom the Debt is due, if he be l. 
ving ; but after his Death, his Executors or Admint- 
ſtrators may bring the Action, and if the Executor be 
within Age, then the Adminiſtrator during ſuch 


Exccutor's Nonage muſt bring the A Gion. | 1 
* 


2 | It 2 


Ot Ations of Debt. 


all dead, the Executor of the laſt Survivor muſt 


haye it. a 
If there be but one Executor, and he dies after 


„ Acceptance, the Executor of that Executor ſhall 
u have an Action, and ſo ad infinitum. If an Executor 
u. ie inteſtate, the Adminiſtrator de honis non Admini- 
*. e muſt have the Action. Dyer 24, 471. 3 Cro. 9. 
hut Note; An Heir as ſuch cannot have this Action 


but as an Executor. F. N. B. 120. Qngere. 


ody Politick, as to a Mayor and Commonalty, Dean 
nd Chapter, or the like, in their Politick Capacity, 
here the Sueceſſor, not the Executor, ſhall have it. 
ſe Co. 65. F. N. B. 120. 34 Ed. 2. 9. 

y owed the Debt, if he be living; but after his 
ath taken upon him the Executorſhip. But Note; 
t lies not againſt Executors upon a ſimple Contract 
ade by the Teſtator. | 

If go Executor, then againſt the Admi 


* ointed by the Ordinary; if none appointed by the Oraina ry. 
7 WW rdinary, then againſt the Ordinary himſelf; or if 
e die poſſeſſed of the Goods, then againſt the Exe- 


utor of the Ordinary. Qzer. 1 Salk. 309. 
And if an Executor die after he hath accepted the 
Adminiſtration, then againſt his Executor, and ſo ad 
fnitum, if any ſuch Executor is made. But if no 
uch Executor made, then againſt the Adminiftrator 
 boxis non; and if the Adminiſtrator (of the firſt In- 
ſefiate) die inteſtate, then againſt the Adminiſtrator 
f that Adminiſtrator, being Adminiſtrator de bonis 
n. 5 Co. 9. Dyer 112, 160, 271. N 
But not againſt the Executor of an Adminiftrator 
wr the Debt of the Inteſtate. Vide ib. & F. N. B. 120. 
Neem. 2 cap. 19. Or if the Executor proves the Will, 
Id after dies inteſtate. 1 Salk. 309. Nor will it lie 
gainſt an Executor or Adminiſtrator of a Leſſee for 
| FF Years, 


It 


*. 
2 


If one or more of the Executors (who have taken Where it lies. 
upon them the Executorſhip ) die, then the Survivor | 
or Survivors muſt bring the Action: And if they be 


2 If the Debt was due to a Biſhop, Parſon, Vicar, Succeſſor, &c. 
ef aſter of an Hoſpital, or the like, after his Death, 

is Executors or Adminiſtrators, and not his Succeſ- 

g Wors, ſhall have this Action. But if it was due to a 

a 


It muſt be brought N the Party that original- 4zainſt whim. 


heath, againſt his Executor (if he made any) that Executor. 


niſt rator ap- Alminiſtrater. 
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Where it lies. 


Heir. 
N. B. Mod. 2. 


ßere in De- 
det & Del inct. 


Hager of Law. 


Where it lier, 
See 1 Salk. 305. 


Single Bill. 
Leaſes, &c. 
3 Co. 22. 
10 Co. 128. 


Ok Actions of Debt. 


Years, for Rent, where the Leſſee or his Exectty, 
or Adminiſtrator, have aſſigned the Term. 3 Ci 23 

It lies againſt an Heir bound by the Deed of hö 
Anceſtor, if the Executors have not ſufficient ; a, 
the Declaration need not ſhew how he is Heir, | 
Salk. 355. But Nil per diſcenſum is a good Plea, if he 
alien the Aﬀets before Action brought, unleſs it h 
fraudulent to deceive Creditors. 5 Co. 60. And ſe 
Noy 56. That Debt lies againſt the Executor of the 
Heir. 

The Writ ſhall be in the Debet & Detinet, for Mo 
ney due to a Man in his own Right; but if it 
brought by or againſt Executors, there it ſhall hen 
the Petinet only: And ſo if for Chattels, whether 
dead or alive, for the Rule is, De Catallis nunqun 
dicitur, quod ei debet. 5 Co. 31. 19 H. 8. 8. 

If one owes another 10 J. and give a Note of hi 
Hand for it upon a Matuatus, or if it be upon an . 
miſſet for Goods ſold, &c. Debt lies ; yet therein the 
Defendant may wage his Law: But for theſe, an Ali 
on of the Caſe lies alſo, and in that the Defendan 
cannot wage his Law, But upon a perfect Contrad i 
Law berwixt the Parties an Action of Debt proper 
lies; for generally where the Law diredts a certain 
Adtion, there an AGion of the Caſe is not to & 
brouꝑht. Pra#. Regiſt. 104. Sed vide in Acl ions ſur Ci, 
EP in Covenant ante. 

Upon a ſingle Bill to pay Money at ſeveral Da, 


this Action may not be brought 'till all the Days 2 p 
paſt, neither upon a Leaſe of perſonal Things 1. © 
dring Rent at ſeveral Pays. But if it be by Rec 5 
nizance, Special Condition of an Obligation, C * 
nant, or the Reſervation of Rent upon a Leaſe ma 
of a Real Thing, it is otherwiſe ; ſo an Action oi hy 
the Caſe upon Promiſes to pay at ſeveral Times vil 2 

lic upon every Failure. 4 Co. 94. Dyer 313. Co LN - 
47, 29S 5 | 1 84 
E ar 


Baron & Feme. 


Note; A Leaſe for Years is a real Contract, andi 
Leſſor may have Debt after every Day. Sec 3 c 7. 
8. Co. 153. 10 Co. 128. „. 

If a Woman Sole be indebted, and then take a Hi! 
band, it is now become the Debt of the Husbar- 


and Wife, and the Wife onght to be ned fe | 
5 — eh 


Ok Actions of Debt. 435 
debt together with the Husband; and if the Huſ- Baron c. Feme, 
dand die whereby the Action is abated, yet the Wife Ny/DY 
| may be ſued again for this Debt. Prack. Reg. 105. 

See Ney 19. Where the Wife ſhall not be ſued for the 
Husband's Debt. 5 | 
But if the Woman die, the Man is hot liable af- 
| ter, unleſs there be Judgment againſt them both 
| curing the Marriage; if there be, he mutt ſatisfic 
It, : : * 
An Action of Debt doth lie againſt the Husband 
for Goods, which were delivered as ſold unto the 
Wife, as a ſole Merchant, becauſe the Law doth in- 
tend that they were employed, and came to the Uſe 
| of the Eusband, and the Husband and Wife are but 
| one Perſon. Pract. Reg. 102. | 
If a Feme Sole have owing 1007. by Bond, and 
| marries and dies, the Husband mult rake our Admi- 
niftration of the Goods of the Wife if he intend to re- 
cover. And note; in Debt by Baron and Feme nun 
ques acronple is no Plea, 1 Salk. 437. | | 
An Infant is liable to pay for his Meat, Drink, II. 
| Cloaths, Phyſick, Teaching, and other Neceſſaries; 
but if he enter into a Bond for it, or come to an Ac- 
| count, an Action of Debt doth not lie againſt him 
upon the Account ſtated, and he may avoid the Bond 
by pleading infra tatem. 18 Ed. 4. 3. 
If one deliver Goods to a third Perſon for my Uſe, Econ, 
I may either have an Action of Debt or Account 
for them at my Election. | | 
It lies againſt a Sheriff for Monies by him levied on Statutes. 
| by Virtue of a Fieri Fac. ſo againſt a Gaoler or = 
Keeper of a Priton, for ſuffering a Priſoner in Exe- 
| ention to Eſcape, but not againſt his Heir. Dyer 
322. | | 
| It lies againſt a Man upon the Statute of 8 Eliz. 8 Eliz. c. 2 
| cap. 2. for arreſting, or cauſing one to be arreſted in | 
| another Man's Name without his Conſent — and for 
| a Parſon againſt a Pariſhioner for not ſetting out 
| Tithes, wherein the Plaintiff ſhall recover the 
Treble VaJue, by the Statute of 2 Ed. 6. cap. 13. 2 f. 6. c. rx, 
: " againſt a Hundred for a Robbery, by 27 Eiz. 27 Eliz. 13. 
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. 436 5 Of Aﬀions ok Debt. 


Precedents, So if an Attorney ſuffer another to follow any Mat 
wer in his Name, he forfeits 20 J. and the Party 
7. grie ved ſhall have his Debt. Per 3 Fac. cap. 7. 

And in many other Caſes Deht lies; for which 
. Tables, Survey of the Law. Pra, 
Reg. c. „ | | 

| Nart's on Ob- For Declarations on ſingle Obligations, ſee art 
[1gations, fir And Note, ſeveral Obligations may be ſet forth i 
- agent the ſame Declaration. Bro. Red. 228. Read's Decl. 24 
ec or an ; | ) 
Adminiſty ators. Lilly 167, 185. And Co. Entr. 150. For three Me 
| and one Woman, on an Obligation made to two ad 
the Woman, againſt an Executor of the Executor 
the Obligor. And ſee ib. 139, 145, 246. For ont 
Executor againſt five Executors, whereof one is ou. 
lawed. For an Executor of an Executor. Bro. Na 
194. For a Man and his Wife Executors. Harſ. $, 
For the ſurviving Executor on an Obligation to ty, 
Raft, 323. For an Executor Simul cum 2 al. Exec 
tors. For an Executor againſt Executor. Minch 165, 
Preceaents. 296, 307. Bro. Red. 175. Bro. Vad. 151, 210. Fora 
Exccutcr againſt an Adminiſtrator, Hanſ. $7. 11, 
Intr. 157. For an Executor againſt an Heir. Clif. 25 
Declarations againſt Executors. See Winch 229, 66, 
Hanſ. 87. Rob. 208. 1 Mo. Intr. 168. Cl. Man. 204 
Bro. Vad. 180. Bro. Met. 143. For Adminiltrator, 
Sec 1 Mo. Intr. 161. Cl. Man. 205, 271. 1 Saund. 105 
Winch 177. For Adminiſtrator de bonis non. 1 Bro. 160 
Againſt an Heir. 1 Bro. 165. Thomp. 134. Vid. 1, 
Hanſ. 89. Bro. Red. 194. Bro. Vad. 154. Againſt AG 
miniſtrators. See Winch 188, 257. Bro. Red. 173. Bu. 
Vad. 152. Cl. A. 415. Simul cum Co. adm. qui utla 
exiſtit. 1 Bro. 164. Againſt Adminiſtrator de boyis n. 
Cl. Man. 207. Bro.Vad. 154. By Q. Anne on a Bo 
e K. N. 3 1. „ E ult 
For an Executor againſt the Heir. See Cl. 23 qu 
244, 1 Bro: 165. 2 Brownl. 121, 128. Bro. Red. 19; de 
Raſt. 172. Rob. 210. Iſh. 231, 208. For Adminiftr WF 
tor gur minor. See 1 Bro. 56. Bro. Read. 198. Red. 1 

Dec. 232. 1 Mo. Intr. 172. 5 f 
Day & Mer. An Obligation to pay Money at Day of Marriage I. 
raage, XC. vi“. or Hour of Death. Bro. Red. 198. Bro. Vad. 15. 62 
Prox. pag. Med. Intr. 159. For an Adminiſtrator to be paid wei, 
| the Inteftate was of the Age of 21, 1 Brownl. 11 2" 

3 Brwwnl. 126. ; | 

4 | Deb! 


Ok Aftions of Debt. 


bebt for Money awarded on a Parol Submiſſion, 
| « Saund. 61, 69, Ec. Pl. Gen. 249, 276, 314. 

| On a Bill penal for Payment of a Legacy, Bre. 
h Vad. 224. | 
l. On an Emiſſit. 1 Mod. Intr. 152, 163, 170. 1 Brownt. 


E151, 160, 166. Rob. 121. Cl. Man. 269, 276. Plac. 
Ger, 280, 325. Bro. Vad. 162, 164. 


Intr. Note; By Stat. Car. 2. no Agreement of Mar- 
riage to be binding, unleſs ſuch Agreement, or ſome 
Mte or Memorandum thereof be in Writing ſigned by 
the Parties. | 


Board. Thomp. 124. Bro. Red. 219. Pl. Gen. 316. 
For Diet, &c, Rob. Entr. 236. 1 Brown. 162, 166. 
| For Salary of a Curate, Schoolmafter, &c. Bro. 
Red. 170, 179. 1 Brownl. 176. 


| Hanſ. 89. Bro. Red. 182. 


arr. in Debt for Horſe- hire in C. B. — De placito 
„uod reddat ei 6 l. quas ei debet & injuſte detin', & o. 
„E unde idem P. per F. S. Atrorn' ſuum die' quod 
„cam ipſe (tali Die, &c.) apud T. poſſeſſionat' fuiſſet 
de uno Equo ut de Equo ſuo propr. & ſic inde poſ- 
„ ſeſſionat. exiſten' poſtea ſcilicet eiſdem Die & Anno 


apud . pred' dimiſiſſet eundem Equum prefat. B. ad 
equitand' per ſpatium 3 Septiman' tune prox ſequen' 
& abinde quamdiu pred. B. placeret Reddend. inde 
eidem D. 40 s. pro pred' tribus ſept. & 18 d. pro quoli- 
bet Die quo pred* B. Equum pred poſt eaſdem 3 ſept. 


+ WF fecum ab eodem D. retineret ſolvend* eidem D. cum 
„inde requiſit' fuiſſet Et idem D. in facto dicit quod 
nd 


pred B. Equum pred” per pred' tres ſept. & 60 Dies 
ulterius habuit & ſecum ab eodem D. retinuit per 
quod Actio accrevit eidem D. ad exigend* & habend' 
de prefat. B. pred* 61. pred. tamen B. licet, &c. 


Man. 260 For an Executor. 1 Mod. Intr. 173. 

The like on a Leaſe Parol and at Will. 1 Mod. 
ei ,. 174. Bro. Vad. 207. Clif. 234, 248. Hanſ. 76, 68. 
n bentris 151, 


For Rent reſerved on a Leaſe for Years, &c. Cl. 


437 


Precedents. 


Emilfie; 


On a Conceſſit ſolvere the Marriage Portion. 1 Mod. Conceſ. ſolv. 


Marriage. 


Azainſt an Executor for the Teſtator's Siſters 


Diet , & e. 
Salary. 


For caring a Wound by a Chirurgeon. 1 Bro. 174. 


Horſe-kire. 


Rent. 


i For Rent to be paid Monthly or Weekly. 2 Vent. 


71 170. Read. D * 213. 
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Precdents. 


Aunuiſy-Rent, 


&c. 


Executor, &c. 


Eſcape. 


Bail. 


| facias and Execution adjudged. See 7 bompſ. 125, 1 


| Ordinary. 
By and againſt 
Actornics, &c. 


Serjeant at 
Law. 


1 Aled. Intr. 152. By an Attorney for Fees. Bro. Nu. 


Sur Juagments. 


183. Vid. 162. Bro. Red. 208, 226, 230. 1 Saund. 10; 
296. 2 Ventr. 17), 250. Winch 125, See 7 homty. ich, 


Red. 169. Pl. Gen. 102. 


Man. 292. Rob. 311. 1 Bro. 178. Aga inſt the late She 


Ok Aﬀtons of Debt. 


For an Annuity. Bro. Red. 190. Rob. 219. 1 Bro. 15 
I Saund. 276, 282. ; 
For Rent to be paid at certain Feaſt-Days, 1 B. 


7 


114; Fe. 142; Fe 
By an Executor or Adminiſtrator. Rob. 219. By. 


By an Exccutor againſt the Marſhal for an Eſe;y 
Thomf{. 222, 150. Rob. 106, 223. Vide 181, 19.0 
Man. 285. 1 Bro. 175. Lev. Entr. 56. 

Againſt a Sheriff for an Eſcape. Bro. Vad. 256. (| 


riff. 1 Bro. 157. 1 Saund. 34. Hanſ. 83. Rob. 298, 55, 
Apainſt the Conſtable of a Caſtle. Sc. 1 Bro, 1% 

155, &e. or Bailiff of a Liberty. Thom. 112. 
Againſt one of the Bail in King's Bench on a Sin 


Bro. Red. 209, 210. 1 Brown. 177- 

A Narr. againſt the Ordinary, ut ſupra. 1 Dro. 111 
177. Pl. Gen. 291. 

By an Attorney of C. B. upon a Bill Obligatory, j 
Billam, Vide Bro, Red. 208, 231. Rob. 188. 1 Mod. but, 
152. Bro. Vad. 205. Winch 173. Againſt a Filaur 
Bro. Red. 219. 

Againſt a Serjeant at Law. 1 Mod. Inty. 158. By a 
Attorney upon an Account. Winch 333, 4. 1 Bro 6: 


176. 1 Bro. 183. 2 Bro. $2. Bro. Met. 152, 154. Ton. 
11. Hanſ. 92. By a Prothonotary. 1 Bro. 77. Br 
Vad. 249. By the Executor of a Prothonotary. Br. 
Red. 179. By a Connſellor at Law. Bro. Red. 17: 

Againſt an Attorney of B. R. Hay}. 77. Bro. Mel. 
150. By an Entring Clerk of B. R. for Fees. Ha! 
69. 77. Cl. Man. 277. Bro. Met. 150. 

Narr' in Debt on a Judgment in B. R. Hern zez 
Aſh. 203. Cl. Man. 221, 223. Read Declaration, 240 
Bro. Vad. 164. On Non Prof. in B. R. Wir 355 
Thompſ. 118. 2 Mod. Intr. 225, 226. On Judgmentsu 
C. B. Thompſ. 116. 1 Bro. 157. Read Declaration, 249 
2 Mod. Intr. 222, 227. On Nen Prof. ibid. 2 Bro. 7: 
Aſh. 113. On a Recovery in an inferior Court. | 
Als. Iatr, 150. 2 Aud, Intr, 228, Tbungſ. 127. 


— 


Of Adklons of Debt. 


Vad. 164, 165. Winch 183, Sc. On three Judgments 


439 


On Startntes, 


179, 

f and Colts of three Writs of Error. Lilly 181. od NN 
B. por refuſing to take Bail on the Statute 23 H. 6, Sheriff. 

202, Hanſ. $1. Alk. 69, 79. Againſt a Sheriff on the ſame 


| Starute for Extortion. Rob. 443. Raſt. 337. The 
like againſt a Gaoler, Ibid. See Raſt. 191. Aſh. 97. 


Jau tamen H. Stat pred minime ponderans (tali Die & 
| Ano) Ballivus trium Hundredor de D. in Com pred eaq; 
iineran adtunc exiſten pretextu cujuſdam Brevis ejuſdem 
D. E. de placito tranſer” Vic Com” pred de capiend pred M. 


Againſt a Bailiff of a Hundred for the ſame. — Pre- Bailiff. 


„% cujuſdm S. direct a Cur' diff” D. R. ad placita cor 
e. % Rege tenend emanan ac cnjuſam* Warranti ſuper inde 
„m' Ballivo per prefat Vic“ ſilitꝰ direct apud B. infra Li- 
„er pred” arreſtavit & attach pred M. ac duos ſolid' & 

4 pro Frodo ſup, in ea parte ad uſum ipſius H. propr. de 
11 preſal M. adtunc & ibid” cepit contra form Stat pred” 
bod Acco accrevit eidem M. qui tam, &c. ad exigend” 


e abend de prefat” H. ce. 


| Forfeiture, ſay, Ad exigend' & habend de prefat H. pro 


„ P. R. E pro ſeipſo 401. ac 15 l. pro dampnis ſuis pred: 
. in triplo per eundem H. K. ſecundum form Stat pred & 


1 tam pro D. R. quam pro ſeipſo pet adviſament” & auxili- 
um Cur hic in premiſſis & debi: Legis Proceſs verſus ip- 


MH. qui tam, &. in premiſſis. 
Narr on the Statute 2 Edw. 6. for the treble Va- 


| Red. 458. Read. Decl. 158, 163. Co. Entr. 161. Hern 
oz. 2 Mod. Intr. 167. For Tithes of Hay, Flax, &%c. 
Virch ꝛ09. Rob. 201. Bro. Vad. 243. Thom. 119. 2 
Nad. Intr. 170, Ec. 


Fſihn, Thom. 76. 


eee PRRE 


Hax. So. On a Recogn. acknowledged in Chancery. 
Harſ. 81. 1 Bro. 173. Thompſ. 127. Pl. Gen. 238. On a 
E Recngn, in C. B. Tbomp. 125, 129. Bro. Red. 178. Be- 
fore the Chief Juſtice. 1 Bro. 164. Bro. Red. 209, 210. 


On Judgment by Non Prof. in the Marſhalſea. Bar, ” 


© ſum H. K. fieri ad Reſpond tam dict D. R. quam eidem 


If the Plaintiff , tam asks Damages beſides the Qui tam: 


2 k. 6 


1 lue of Tithes, 2 Bro. 32. Thompſ. 8 3, 35, 94, 135. Bro. e. 


On the Statute 12 Car 2. Pro quintis partibus vocat 12 Car. 26 


Nar. in Debt on a Statute Staple. Sce Thomfpf. 123. * t. Staple, 
7 


l-as in Bay tg 


| That the King did nor grant Power to hold Pleas be- Jug. 


deen two Perſons not of the Honſhold. Winch 8a. 
5 2 Wn mi 
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Nul tiel Re- 


cord. 


Upon Juag- 
anents. 


Note. 


Of Adions of Debt. 


Adminiſtrator pleads in B. R. a Judgment at Ny 
: prius in C. B. Repl. nul tiel Record. Vide 48, 

Debt againſt an Adminiſtratrix on a judgment in 
C. B. againſt the Inteſtate; ſhe confeſſes the Jude: 
ment and Affirmance in Error, and pleads the Pla. 
tiff had brought a Scire Facias againſt her in B. R. yy. 
on the ſame Judgment. Co. Ent. 153. Or on Judzmen 
in the Cinque Ports, Nul tiel Record E&P Certiorari n 
the Conſtable. Raft. Ent. 169. And ſee the like tot); 
Chamberlain of _ Clif. Entr. 141. To the Mayy 
of a Corporation. Raft. 547. And Note; The gene 
ral Plea to this Action upon a Judgment, is NA 


Record, for which ſee Bro. vad. Raſt. Entr. 194, 20 


when pleaded in C. B. and Tho. Entry. 176, 437, lj 


V hen in B. R. and ſee Rob. Entr. 204. 2 Lui. Ent, ij 


Co. 269. Cl. Af. 179. Non dampnificat. pleaded toy 


Bond to ſave harmleſs. Repl. Recovery in Landi. 


Upon Writs. 


en Eſcape. 


Inferior Court. 


Out la wry 
pleaded in Bar. 


Re jo. Nl tiel Record. Surre jo. Quod habetur, &c. andi 
Writ awarded to the Mayor. 1 Bro. 194. Raſt. 21, 
47. | | 
: Bar to a Scire Facias, That the Defendant was ar 
reſted on a Ca. Sa. and detained till the Debt ſatished, 
Repl. Nl tie/. Rejoin. Quod habetur. Thom. 282. ant 
ſee ibid. 286. Nul tiel breve de habere ſac poſ. pleaded tg 
a Sire Facias. Repl. tale bre. remanet cum Cuſtode Br: 
vium, c. and Theſ. Brev. 267. Nul tiel Record Bret 
de Elegit & Inquiſ. Repl. quod habetur, &. and ſee: 
Brown. 98. Def. proteſt quod non habetur tale Record Ju 
dicii & Recuperacon nec Record Fudic' inde ſuper Sin 
Facias pro placito Nul tiel Record de Ca. ſa. and ſec Nu 
diel Record to a Scire Facias in C. B. Officin. Breu. 24, 
Bro. Vad. 455. And ſee other nul tiel Records on H n 


Facias Offic. Breu. 341. Hanſ. 108. Thompſ. 289, Cs. 


On an Eſcape, Defendant pleads Nul tiel Record of 
the Recovery and committing to Cuſtody. Bro. Vai, 
257. 

Debt on Bond in the Court of Briſtol; a Recovery 
pleaded in B. R. on the ſame Bond. Rejoin. Nul tie 
Record. See 1 Saund. 97, 98, 99. A Recovery in Cur 
Burgi de Gippo & Executio inde pleaded. Repl. Nul tiel N 
Clif. Entr. 186, &c. Vide poſt. | 

Defendant pleads an Outlawry after Judgment. 
Rep! Nul tie! Record, Rejoin. Quod habetur, & faileur 


inde. Co. Entr. 100. See utlag. pleaded in 1 
Alter 


Of Ackions of Debt. 


" tie! Record, and Defendant at the Day fails of the 


tn WE kec. judgment quod reſpond. Oufter, 1 Brow. 7. Thom. 
g., 207. 2 AAo. Intr. 4. See 2 Townſend Judgments, 73. 
an- Lind Vide poſt Intr. Fudicia. : 


2 Lat. 1512, 1514. The Defendant in C. B. pleads an 
Outlawry in Bar, and produced the. Record ſub pede 
n annex'd to his Plea. Tis ſaid, he needed not to 
produce the Record ſub pede, becauſe the Plea was in 
bar, and alſo for that the Record it ſelf is in the 


Up- 
ent 
10 
the 


ar 
- ame Court, and ſo reſolved, 1 Lut 40. Draycot &? 
c/n; and that had the Plaintiff replied Nut ziel 


ges. the true Concluſion of it ought to be, Et hoc parat 


een. qualitercunque, & c. prout Cur. conſid. Et quia 
1 Fſtie. hic ſe adviſare volunt ſuper inſpection. Recordi per 
19 ; pred, Def. ſuperius allegat. Dies dat. eſt, & c. as in Dyer 


22) where one pleading Nu! tiel Rec. of an Out- 


[2 
i; WE )avry, the Entry was, & dit. eſt prefat. Def. quod ha- 
beat Record. hic tal. die ſub ſuo periculo. And there *tis 


„Entry was not formal; Yer ſome. Precedents are (in 
„that Caſe) Quod eft tale Record. & hoc parat. eſt verif. 
ber Record. i. And then the Entry is, Et petit quod 
0 WE Record. ill. videatr. & inſpiciatr. as Rob. 104. Hern 


271. Brownl. Fudic. Writs. Scire facias precedent ult. 
& Browni. Lat. 433. But in none of them is any 
Mention, that the Party, who pleads the Record 
E babeat Record. id. tali die ſub ſuo 1 

Plea in Bar, a Prior Action 

E Record, Meth. Nov. 25 3. Rob. Entr. 223. Thompſ. 149. 
And to an Appearance, ſce Hanſ. Entr. 115. 

And ſee this Plea to other Matters as well as Debt. 
| Co. Entr. 326. Hern 97. 8 Co. Raft. Entr. 50, 54. 
Kol. 193, 2 Bro. 15. Raſt. Entr. 123, 124. 


Bali Jide infraſcript. Domino Regi certificamus Quod 
um tale Record. nec proceſs. Loquele unde infra fit men- 
bene nos reſidet. Et quod nullum aliud brevium preter 
iſtad Breve nobis in has parte aliqualiter liberatum fuit, 
ee. And if the Record be returned, Quod Record. 
E proceſs. Ioquel. unde infra fit mentio D. R. ad diem in- 
cent. Mittimus prout interius nobis precipitur. Raſt. 
Entr. 547. = 

| For 


ſaid, that the Record being in the ſame Court, that 
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fer a Judgment in Debt. Repl. Nul tiel Record. Rej. Pleas in Bar. 


epending, Repl. nul tiel Prior Ation, 


* The Return of a ul tiel Rec. on a Mittimus out of Nul tiel Record 
Chancery, is thus: Nos H. V. Major ac S. B. and G. T. veturnea. 
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442 Pt adtons of Debt. 


Pleas in Bay, For Judgment on Nil tiel Record, ſee Towyſy;, 
Judgment. 72, 73, 158, 159, 161, &c. 


ns. . To a Recognizance of the Peace, That the fail 5 
| —— Reccg i- faulted him firſt, and thereupon he defended hin. 


ſelf, Raſt. Entr. 193. A Defeazance pleaded in }y, 
1 Bro. 174. vide poſt — Reddidit ſe ; ſec 1 Bro. 118, Ny 
tie! Record of the Recognizance. Theſ. bre. 20 
@fc. Hern 278. Bro. vad. 456. See Theſ. bre. 281.— 
The Bail plcaded no Ca. ſa. was proſecuted ue 
the Defendant, Thomp. 281, 282. To a Sci. fa m; 
Recognizance taken for the King by Juſtices of Pei 
and forfeited, Nul tie! Rec..pleaded, Office Brev. zi; 
and ſee a Sci. fa. againſt Bail on a Plaint remoye, 
from the Burrough Court, and Tuo Nihil, returted 
and Nul tiel Rec. pleaded Repl. That it was in BR 
| per breve de Error. Et dies dat. ad producend. ib. 281. 
Bars to Bills in See Aſht. Ent. 234, 202. and ſec 3 Þrownl. 11; 
Debt. Debt on Bill, That the Plaintiff ſhould go or run vil 

| ſuch a Weight, at ſuch a Time, from ſuch a Plac 
to ſuch a Place. Bar quod non ibat. Raſt. Ent. 153 
1 Brown's Entry, 190, 191, &c. Ch. 148. Thom. 16) 


„ 
Statutes pleaa- The Statute of Compoſition of Two Thirds pl: 
en in Ber. ed Note; Clif. Entr. 156, Sec 1 Lut. 635, 638, 614 
| 3 Ley. 151, 152. 
The Statute 1 Anne, for the Relief of poor Prif 
ners pleaded. 4 Inſtr. Cler. 319, &fc. 
Debt. The Statute 2 Anne, to be diſcharged on finding 
Soldier, ibid. 324, c. and ſee Meth. Nov. 206. fer 
ral Atts for Relief of Priſoners pleaded in Bar, 
Bar to Bills, For that an Agreement was, That the Defendant 
Bonar, c. Should enter into Recognizance, Winch 170, I. 
| For that he had enfeoff d the Plaintiff of a Field, &: 
Placita General. 324. Conditions perform'd with the 
Delivery of Cattle _ incremento, vocat. the = 
Repl. non deliberavit the Stock, cum Condic one & eri. 
8 By Renee. — ib. 282, Bar by Acquittance, mentioning thit 
the Bill could not be found. Bro. Red. 201. See Ban 
by Releaſes and Acquittances, ib. 186. 
Protection. The King's Protection pleaded ſub. mag. ſig. 2 Bu 
Entr. 106. Thom. 214. Cl. AJ. 318, 320. Hanſ. 120 
127. Raſt. 493, 494. The Manner of obtaining! 
Protection, Vet. Ext. 33. Raſt. 494. 2. See ſeveril 
Actions for procuring Protections, Raft. 49, Sec. And 
„„ on ne” —". Geerierny 


Ok Actions of Debt. 442 


Certioraries to know if he is or was in the King's Pleas in Far. 


service, ibid. 494, 49 : 
| By the Statute of 25 E. 3. notwithſtanding the 


G. King's Protection of his Debtor, other Creditors 
b, ny proceed to Judgment againſt him with a Ceſſet Note. 
V Zrecutio till the Kings Debt be paid; and if they will 
20 ordertake for the King's Debt, they ſhall have Ex- 
—ecution both for their own Debt, and for ſo much as 


| they have paid the King, and ſee the Sratutes of 
I N. 2. c. 8. and 13 R. 2. c. 16. of Protections. 

| Bar, Quia Quer. non fuit in Angl. die ſolutionis, Clif. 
146. and lee Sid. 30. No Place being named in the 


a ond for Payment: The Defendant pleads, the 
ic WE Plaintiff was beyond Sea at the Day, and does not 
1 ay uncore Priſt. Per Cur. this is a good Cauſe of De- 


murrer. Hobſon and Rudge in B. R. 

on a Bond payable at a certain Place, Bro. Met. 

E :43. and vide at a certain Day, viz. Raſt. 18 5. Rob. 

Ertr. 200, 221. Pl. Gen. 288, 326, 337. Bro. vad. 218, 

220. Thomp. 433, 434, 435. Cl. Man. 250, 255. and 

ſee 3 Brow. 113. and P/. Gen. 328, 330. Several Iſſues Seygral Nes. 
on the ſeveral Days of Payment. Clif. 14.7. | 
5 Nar. on Three ſeveral Bonds; after Oyer Defen- 

E cant replies, and Three ſeveral Iſſues on Non ſolvit 

© ſeverally, /f. Entr. 218, or 248. See alſo 1 Med. 

© Intr. 202, &c. Plea to the firſt Bond folvit ad Diem, 

and ſo to the Second, & wlterivs that he kept harm- golvit ad diem, 
leß, Ec. and alſo ſolvit ad Diem to the Third, and Ste 6 Mod. 22, 
Three ſeveral Iſſues: And ſee the like. Min b 283. | 

© Bro. vad. 177. 1 Mod. Intr. 278. Brownl. Red. 222. CI. 


„ 4/7 118. Hanſ. 108. Plac. gen. 246. Solvit ad omnia 

I, 4 Feſta treterit, ante Feſt. AM. Quer. Orig. ſuum impe- | : 
„waoit. Cl. A. 118. Hanſ. 108. Condition to pay 2. Conditians 
in Three Months after he ſhould be of Age. Bar, &/ormed. 


Conditions perform'd. Rel. quod non ſolvit. Bro. Red. 
192. 3 Bro. 117. | 
u Bar, per deliberac. ſiliginis & ſoluc. denar. Bro. Red. 102. 
i 1 Bro. 83. 3 Browwnl. 116. ſimile ad folvend. pecun. & deli- 
berard. bona Bro. Red. 173. Plac. gen. 282. Quod delibe- 
Hau it bona. 2 Prow. Entr. 101. Thom. 112. 
HBarrs by pleading Conditions perform'd. Rafe. 154, 
155. Brown!. Red. 227. Read Dec. 240. 1 Lat. 579. 
LE Rob. Entr. 230, 235. Bro. Meth. 246. Win. 241. 1 Med. 
* 200. g. of: 346, 352, 363. Clif- 189. Co. Ent. 
14 > Ba 1 Eo 127. 
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Pleas in Bar, 


De Reb. Eccl. 
3. Delivery and 
Accept ance of 
or her Things. 


accepted. Plaintiff Demurs. Reſolved, that t. 


might be given in Satisfaction of the Money due yy. 


Conelition it appeared to be Uſury, yet perhaps tte 


1 of 
another Bond, 


| Concord , 


Acceptance of the Security by a leſs Sum, as her, 
could not be any Satisfaction of a greater Sum, 50. 


Things, I Bro. 76, III. Bro. Red. 119, 169, 190, 20%, 


Ok Ations of Debt. 


127. D. Rebus Eccleſiaſt. Raſt. Entr. 182. Co. Ent, lth 
130. Clif. 194. 

Debt on Bond of 25 J. with a ſubtile Condition t 
avoid the Statute of Uſury : The Defendant plead 
That after the Day of Payment of 14. which wasn 
be paid by the Condition, he had paid the Plains 
8 J. 175. 64, and that he and one T. S. had excel. 
ted a Bond to the Plaintiff of 207. to pay him 19,j 
full Satisfaction and Diſcharge of the firſt Bond, i, 
of all Money due thereon, which the Plaintiff hie 


Plea was ill; becauſe admitting that a new Pu 


on the other, yet it appeared, that the firſt was fo. 
feited, and all the Penalty was due in Law, and the 


117. Pennel's Cale; then it was inſiſted that the Bond 
was Uſurious ; but then the Statute ought to hin 
been pleaded, for if prima facie upon View of the 


Plaintiff might have rectified it by his Replication, 
as 2 Cro. 677. and Judgment for the Plaintiff, 1 Ly, 
465, 466. And ſee there ſeveral Books cited when 
in Debt upon Bond, with Condition to pay 8 J. a good 
Plea, that the Defendant before the Day had pal 
the Plaintiff 3 J. c. in Satisfaction of the 8. 
See alſo 1 Lut. 502, Plea that the Plaintiff after 
the Day in the Condition had accepted another Bond 
in Diſcharge and upon Demurrer, Judgment for the 
Plaintitt : See alfo 3 Lev. Rep. 55. where the Exect- 
tor pleaded a Concord for a Bond to be given by hin 
in Satisfaction of the Bond of the Teſtator, and Secu. 
rity given accordingly. Plaintiff demurred, and 
Judgment given Upon Concord, and yet the new Bond 
obliged the Plaintiff de boni, propriis; whereas by 
the Firſt he was only obliged de bonis Teftatoris; uit 
poſtea, Bar per Statute Ley. Et Bar per Exec. & Adm. 
See Precedents of Bars by Acceptance of othet 


236. I Bro. 142. Rob. Entr. 292, 196, 188, 234. Winch 
186, 7. Ck A. 117, 3 Brownl, 135. and lee Poſs 
touching this Bar. | 


See 


Ok Actions ok Debt. 445 
see a Plea of Tender of Money before Origi- Pleas in Bar. 
al brought, 1 Lut. 224, 227, 238. Tender and Re- 

al, ſee Bro. Vad. 89, 197, 279. Bro. Red. 93, 107. 4 Bar by Ten- 
«7, Entr. 30. 1 Bro. 114. | dier 2 Uncore 
Plea of Tender of the Reſidue of the Money due Vide a 
at levied by Tenant by Elegit, and thereon a Sci. 
i, 2 Saund. 96. For Tender in Court, Thomp. 60, 66, 
65. Place Gen. 255- 2 Mod. Intr. 143. Bro. Red. go, 
29. CI. Af. 104. Bro. Vad. 103. See Thomp. 159, 181. 
ender at the Day, and none to receive it, and that 
e is yet ready and tenders it in Court. 2 Mod. Intn 
%. Bro. Vad. 504. | 

dee 1 Bro. 173. Quod ad Diem & Locum in Condicon. 
Tf, parat. ſuit ſolvere Quer. Denar, Et quod Quer. ſer 
luis pro eo non ven. ad recip. Repl. quod nec Def. nec ali- 
% pro eo parat. fuit ad ſolvend. See Plac. gen. 331. See 
Clif. 189, Tender and Refuſal, and uncore pr ſt. 

For Pleas in Bar by Releaſe, Sr. See Bro. Red. 99. F. Bar by Releaſe 
f. 628. Releaſe pleaded, Repl. per non eft fact. Bro. 974 Acquit- 
Ned. 186. Thomp. 155: Pl. gen. 125, 247, 346. 1 Bro. . 

do, 177. Bro. Vad. 503. 2 Mod. Intr. 241. Rb. 

EEntr. 263. Thomp. 429. See Hayſ. 104. Releaſe plead 

bo? it, Continuance, Cliff. 630. Bro. Red. 187. PI. 

| - 349. Simile at the Aſſizes after Iſſue, Thomp. 431. 

F 631, 

| Three Obligees, one dies, the other Two bring gelea : 
Debt. B pleads a Releaſe of the Deceaſed: RO 1 
Bro. Meth. 249. Defendant pleads a Releaſe to the 


other Obligor bound in the ſame Bond. 2 Mod. Intr. 
ic 234 Bro. Vad. 503. Solvit ad Diem and Releaſe, Cl. 
.J. 129. Repl. non eft fact. Letter of Licence of Cre- 
n WE <1iors in Nature of a Releaſe pleaded. Thomp. 169. 


Cliff. 147, Hanſ. 62. Bro. Meth. 49. | 
Upon a Bond with Condition to pay at the Defen- rice, 
dant's Houſe at a Day certain, on Ten Days Notice 
| Defendant pleads, that the Plaintiff did not give him 
| Notice, 1 Lut. 409. Repl. non ſolvit ſuper pred. diem ut 
| debuit ſecundum formam Condicon. Rejo. quo. non dedit noti- 
iam ſecundum formam Condicon. Plaintiff demurs, and 
„be Defendant joins, c. and Judgment for the 
' WF Plaintiff: ½. For that the Defendant ought to give 
Notice. 2. That it ſhould not be intended that the 
: Money was to be loft for want of Notice. Bur admir- 
ing the Plaintiff ought to have given Notice, . 
[ne 


446 Okt Adions of Debt; 


Pleas in Bar, the Defendant's Plea was ill, becauſe pleaded in h 
WY MN where it ſhould have have been only in Abatemen 
according to Lawſon and Widrington's Caſe, 1 1, 

85, 66. Ray 61. 1 Keb. 385, viz. Condition to pyy f 

on 10 Fanuary next on Three Weeks Warning, de 

That the Plaintiff did not give Three Weeks Wan. 

ing before the 1oth of Fanuary next after the Sealy, 

Plaintiff demurred, for that it being to be paid my 

Day certain on Three Weeks Warning, the Def. 

dant is to give the Warning to be ready to receive i: 

and if the Plaintiff was to give it, the Plea coil 

only be in Abatement, becauſe the Action is befor 

the Money due, and not in Bar; ſo that the Many 

| ſhould be loft, and a Plea in Abatement beginniy 
Vide 1 Show. or concluding in Bar is ill. Bro. Brief 57. 36 f 
4. con. 18. 3 Cro. 202, The Court then thought the Plan. 
5 Mod. 3. tiff ought to give the Warning, for if the Deſe. 
6 Mod. 103. dant would never give Warning; the Money voll 
never be paid. Bur afterwards the Court held, thi 

the Obligor is to pay the Money the 1oth of Faw 

ary next, giving the Plaintiff Three Weeks Warnigg 

of it, for the Words ſhould be taken moſt {trongy 

againſt the Obligor, Judgment pro Quer. niſi Cauſa 

Agreement to Condition recites a Suit had been depending be 
pay Charges, tween the Plaintiff and Defendant, and the Defen 
Kc. dant had agreed to pay the Charge, and that if he 
ſhould pay the Plaintiff, or H. E his Attorney, al 
ſuch Charges with which H. F. ſhould charge th 
Plaintiff, and diſcharge the Plaintiff therefrom, that 
then, &c. Bar quod ſolvit to the Plaintiff omnes on. 
nimod. Mis. & Cuſtag. Secte in Condic one pred. ſuperiii 
mentionat. adtunc inſolut. quibus predict. H. F. oneraſt 
Anglice did charge the Plaintiff, pro proſecutione ſe#.i 
Com. pred. mentionat. ſecundum form. & effect. Condic oni 
pred. Repl. quod H. F. charged the Plaintiff with 4 
14 s. for proſecuting the ſaid Suit, of which the Ve 
fendant had Notice, Quodq; ipſe idem D. non ſolvit eidn. 
Plaintiff vel eidm. H. pred. 4 JI. 14 s. nec deinde e xoneraei 
Fred. Plaintiff, &c. Rej. Et pred. Def. proteſt. dic. qui 
pred. H. non oneravit prefat. Pl. cum fred. 4 J. 145 ft 
Proſecuc'one ſect. pred. c. & pro placito quod H. F. 1 
deliberavit eidem Pl. Bill. pro Mis. & Cuſtag. pred. ſub qi 
manu ſecundum form. Stat, Ec. Pl. Dont. & Def. joins, 
1 Lut. 419, Ec. Per Cur. the Bar is not good, being 
1 5 100 
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Ok Jalons of Debt. 447 
o general; for he ſhould have ſhewn, that H. Pleas in Bar. 
barg d ſo much and no more, and that he had paid 


; and agreed when a Matter tends to a great Pro- 
zity, to avoid the ſame a more conciſe Way is to be 


1. imitted, but that here was no ſuch Tendeney. See 
253, 359, 749., 1 Rol. R. 182. Latch 16. 9 E. 
& H. J. 4 H. 7- 12. Then objected the Re- 


lieation was ill, being Double, viz. that the Defen- 
ant had not paid the Charges, and alſo that he had 
ud the Plaintiff harmleſs; but per Cur. tis ſingle 
pough : For by the Intent of the Condition, Pay- 
ent is a Diſcharge ; and if double, the Defendant 
uld not take Advantage thereof, but on Demurrer 


eo. Three Juſtices held the Breach well aſſign- 
1 d by the Replication, the Condition being to do a 
[Eaters] Act, and not to pa Money Parcel of the 
ſen. ond ; the other doubted, for that it was too gene- 
: and allo, for that the Condition was to pay all 


Lofts, c. which were unpaid at the Time of makin 

the Bond, which was the 5ch of March, and the Re- 

plication ſays, that the 1oth of that Month, the 

Mitorney charged him with 47. 14s. and the Defen- 

Want had nor paid it; but *tis not averr'd, that ſo 

much was paid or unpaid ar the making of the 

Pond. But all agreed the Rejoinder was a manifeſt 

Departure from the Bar, which ſays he had paid all 

Charges; but the Rejoinder excvſes Non- payment, 

by Reaſon a Bill of Charges was not delivered him, 

hich was alſo impertinent; and Judgment ro Quer. 

£1 Lit. 422. Cumberb. 126. = 

Alſo fee Kingdon's Caſe, 1 Lut. 663. 

Debt on Obligation. Bar by a general Acquittance, Ac7uittance. 
Repl. non eſt ſact. Bro. Red. 186, 174. Bro. Meth. 185. 

. Gen. 284. ad refid. Deb, Acquittance Special ſ«b. 
Auer. Plaintiff demurs, Winch. 3906. Debt de 2001. 


er Obligation. Bar per Acquittance of 100J. Parcel? 
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e 1 , 
: Neplie. That the Acquittance was for Part of 
» {other Debt by Obligation. Rejoinder, That it 


vas for Part of the Debt demanded, Pl. Gen. 5. Debt 
on Bill. Bar by Acquittance, mentioning that the 
„bill conld not be found, and avers it the ſame 
bill. Replic, by Non ef fadum, Elo. Ned. a201. 
ib 206, „ 13 
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448 Ok Adions ok Debt. 
Plens in Bar. Bar by Defeazance by Indenture, ſec Thomy, "en 
Mod. Intr. 231. Raft. 184, 185. and ſee Win, 20 


By Defeuxance 237. 2 Saund. 47, 48, & vids poſt. f 
Pleas of Condi- As to Pleas of Conditions perform's, viz, 1, H c 
tions performed. Payment of the Money. 2. By Delivery of the nu B 
or Goods. 3. By Concord and Acceptance of other 
Things in Satisfaction. 4. By Tender. 5. By Releyj 4 
or Acquittance. 6. By Defcazance. It may be furt # * 
a i 3 - 1 - | : 
r. Payment 0 Firſt, ayment of the Money; Payment i, , 
the Money. Scrivener 5 ſufficient, eſpecially if & 6h the Bon 0 
in his Cuſtody, 3 Keb. 471. So Payment to the Plan c 
riff 's Bailiff, and by the Plaintiff's Command, i; 1 
good Plea, without averring, that it came to his b c 
for ſuch Averment, makes the Plea double, 225 6 
25. Yet ſce 27 H. 6. 6. ö. In Debt on Bond, P. 7 
ment to J. S. by Commandment of the Plaintiff, » Wi « 
Plea, without ſhewing that the Plaintiff was indebte: WG 8 
to F. S. = | : 
| it Judgment be given in Debt, and the Money ; a 
paid to the Attorney of the Plaintiff, though the 4 WW : 
torney miſcarry with the Money, yet the Paymen WW f 
is good. But if a Scrivener is employed generally» WF . 
put Money to Uſe for a Year, and the Monies a» Wi - 
paid to the Scrivener, who breaks, this Paymen s. 
ſhall not excuſe the Party; but if he receive it he. 
Special Command, it's a good Cauſe of Equity, LF ,; 
p. 54 Cro. Eliz. 313. Lit. Rep. 156, 173. So Paymen g. 
to his Aſſigns is good. 2 Syd. 41. mn 
Payment Ten- Tho" the Bond be to pay Money to two, yet it en tn 
der. a ually be paid hut to one at the ſame Time, 2 5 WF ;; 
41. If my Servant by my Command tender Mone 5 
due on Bond to the Obligee, tis ſufficient. 2 2. 6. 3.1 
If a Defendant owing Money upon a Bond, an: WF, 
alio for Wares ſold, tender the Money upon the Bon: BF, 
at the Day of Payment, and the Plaintiff accepts, pe 
and ſays, it ſhall be for the Goods, and ſo crolls f p. 
his Book, the Payment ſhall be for the Bond feu 
dum mentem cantis non accipientis, Stile's p. 239. (WD 
Mich. 229. 30 Eliz. Anonymus. Wii 
So if Debt is due by Bond, and another by Bil, n. 
Sec. to the ſame Debree of equal Sums, and tn 
Debtor pay one Sum generally, this ſhall be intendel WW an 
Payment upon the Bond, 2 Brogunl. 107, 108. ET 


/ Upoi 


Ot actions ok Debt. 


Upon Pay ment at ſeveral Days, no Action lies be- 
fore the laſt Day be paſt, unleſs with a Special Ex- 
ception, as is now uſually made in Bonds for ſeveral 


Hl Payments. 7” : : 
on if the Condition be to pay Money, Satisfaction 
” may be made by any other collareral Thing, but tis 


E otherwiſe where a Man is bound to do any collateral 
At; as ro make a Feottment or Statute, or render a 


| Cro. Elize 474. Dyer 1. 
| If a Man be bound in 200 Quarters of Corn on 


wy Condition to pay 20 J. a Ring or Horſe, or other 
"BE Thing collateral is Satisfaction, 9 Rep. 79. But if the 
condition was to pay Corn, or for the Delivery of a 
"+ Horſe, here Payment of Money or other collateral 
4 | Thing is not Satis faction, being no Parcel of the 


Sum contained in the Obligation, ibid. and Cro. M. 33. 


20 if the Obligee or Feoffee accept 201. in Satiſ⸗ 
fation of the Condition, this is not ſufficient in Law, 
and ſo it is of all other collateral Conditions, 9 Co. 


E 1. 22 E. 4. 24 Alſo when Money 1s to be paid to a 
Stranger, if the Stranger accept of a Horſe. or other 


. E collateral Thing in Satisfaction, it is no Performance 
"WE of the Condition, which in this Caſe is to be taken 


E ftriftly, But if the Condition be, that a Stranger 


E there the Obligee being Party, &%. may receive a 
Horſe, &c. in Satisfaction. Co. 5. 17. 4 H. 7. 4. Dyer 
56. Co. Lit. 212. h. 


paid that leſſer Sum in full Satisfaction, and that the 
Plaintiſf fo received it. 5 Rep. Cro. Mich. 35 ©? 36 Eliz. 
If the Obligor pay a leſſer Sum, either before the 


dition, and the Obligee receive it, this is a good Sa- 
tisfaction. Ibid. Co. Lit. 212. b. i 

If a Condition be to pay a leſſer Sum at a Day, 
and the Obligee agree he ſhall pay an Horſe or other 


G g | Day, 


true Account, &. 9 Rep. Peytoe's Caſe, 11 H. 7. 21. 


8 54. Co. Lit. 212. ö. Cro. Eliz. 253. Dyer 1. So if 
the Condition be to acknowledge a Recognizance of 


$16. 12 H. 4 23. H. J. . 17) 8 


| thall pay to the Obligee, &. ſuch a Sum of Money, 


: Day, or at another Place than is limited by the Con- 


| Thing in Satisfaction; yer if he refuſe this at the 


449 


Pleas in Bar. 


3. Concurd and 
Acceptance 


ef other Things. 


© The Defendant pleads, That the Plaintiff before P 1yment of a 
the Day accepted a leſſer Sum in full Satisfaction of / er Sum before 
E agreater; it is a good Plea, but then he muſt plead he % Day. 
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450 
Plas in Bar. 


6” a, 


Accrptance. of 
another Bind, 


&c. 


Time limited. 
Payment at a 
Day. 


Ok Ations ok Debt. 


Day, the Obligor onght to pay that leſſer Sym at the 
Day, 1 Rolls Abr. 456. But Acceptance bcjore the 
Day is a good Diſcharge, Cro. Eliz. 46. Concord is 20 


! 


Plea without Satisfaction. Cro. M. 32 & 33 Eli. 

Acceptance of another Bond is no good Plea, 0 
of a Staiure, 1 Ros Rep. 266. Cro. Car. 8 5. 3 By 
14S. For one Ch ſe in Action cannot be given in &. 
tio faction of another, unleſs it were payable at a Day 
be fore the other Debt, 2 Keb. 804. 1 Brownl. 47, zz 
Lit. 58. 5 Rep. 44 No, though a Stranger give the 
Bond, 1 Bren. 71. 6 Rev. 44. Vide Cuneberb. 19, an 
CF 199, 444- ; 

So encring into a_new Obligation with Surety is to 
Diſeharge of the Fi: ft, for it's bur a Thing in Aion, 
and not preſent Satisfaction, 1 N= 470. So entriny 
imo an Obligation is no Satisfaction of a Statut 
ibid. 2 JI. 4. 23. b. 

It a Condition be to pay 107. at a Day, which; 
not then paid; if after the Day the Obligce accept 
of a Statute Staple in full Satisfaction of the Bond 
yec the hond 18 in Force, and the Obligee has Hee: 
tion to ſve which hc will, 1 Rolls Abr. 470. 6 Co. 4% 
and that the Sratute is no Bar to the Obligation. Se 
6 Co. 45, 49. Bro. Lebt. 27. . | 

Upon a Condition to pay too Marks at a Day, art 
at the Day the Obligor and the Obligee account toge- 
ther at another Place, and for that the Obligee ove 
to the Obligor 201. by another Contratt the Oblye 
allows the 201, in the Payment of the 100 Marks, 
this is ſaid to be a good Satisfaction of the Condition, 
becauſe it is Payment by Way of Retainer. 1 Ri 
Abr. 471, 475. 

The Condition was to pay 201. at a Day, and! 


Stranger ſurrenders a Copy hoid to the Uſe of th 


Obligee, in Satisfaction of the 207. which the 
Obligee accepted, this is ſaid to be a good Satisfc: 
tion and Dilcharge of the Obligation, by 1 Rells 4/1 
but by Cro. Eliz. 541. it is no Plea, for J. . is! 
meer Stranger to the Condition, and Satisfaction bf 
him not good. 5 

It Money due upon a Bond be paid before ti: 
Day, that is a good Diſcharge, for it's a Duty pre 
ſently, 9 H. 7. 21. 2. for Payment before the Day 
Payment at the Day. 1 Lecn. 311+ 1. and pl. 233;1 


— 
— 


ND 


Ok Acktons of Debt. 451 
The Condition for Payment being made an Impoſ- Pleas in Bar. 
ſibility, as on the 31ſt of Septe / her, it ſhall be paid | | 
preſently, Latch. 178. Cro. Car. 78. Fones 140. If it Day in Hisle. 
be to be paid or delivered on the 29th of February 
following, and that Month hath but 28 Days; ger 
Cur. he is not bound to pay, c. till the 29ch Day 
in the next Leap-Year. 1 Leon. 101. 5 
If a Man have Two Days of Payment made to 79 Days. 
lead, and he relied upon one of them in his Pleading, 
and Iſſue joined upon that, and found againft him; 
upon moving to arreſt Judgment, he was ſaid to be 
barred. Stile 93. | N 
Tie Condition was to pay at the Feaſt of our Lady, Iicertain. 
not limiting whether Conception, Nativity or An- 2 $49W. 15, 16. 
nunciation; but per Cur. it ſhall be intended ſuch a 
Lady Day which ſhould next ha ppen and follow the 
| Date of the Bond. 3 Leon. ). See 1 Rolls Abr. 444. 
| The Bond was dated the 1oth of March, and the 
Condition was to; Payment Super viceſimum octagcum 
diem Martis prox. ſequentem Per Cur. it hall be under- 
© flood of the current Month; aliter had it been Se— 
gquentis; cited in 1 Mod. rep. 112. Vide 2 Rolls Abr. 255. 
Coo. Fac. 646. | 
If in the Condition of a Bond no Time is limited No Time limit- 
for Payment of the Money, it ought to be paid pre- ed. 
ſently, that is, in a convenient Time. So in other 
Conditions which concern the doing of tranſitory 
Acts, as Delivery of the Charters, Sc. but other- 
vwiſe of local Acts. 6 Rep. 30. b. Co. Lit. 208. Poph. 
198. Cro. Eliz. 798. 1 Rolls Abr. 437. | 
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E If a Condition be to make an Obligation to the 

E Obligee by the Advice of F. S. of gol. immediately 

er on Demand, yet he ſhall have reaſonable Time to 

do this. 18 Ed. 4. 21. 

And where by the Condition a Thing is to be per- 

x formed upon Demand, yet he ſhall have a reaſon- 
ble Time to perform this after Demand. 15 E. 4. 30. 
le the Condition be to do a Thing upon Requeſt, 

l the Plaintiff muſt make Requeſt to the Perſon, and 

not by Proclamation, giving Notice of the Requeſt, 

aol, Abr. 443. 8 

MF 'f Place of Payment be limited by the Conditi- Place of Pay- 
an, he is not bound ro pay this in any other Place mz. 

7 Ed. 3.16. 1 Rolls Abr. 445. So if a Place be limited 

| G g 2 for 


he 


452 Ok Adkions ok Debt. 
Pleas in Bar. for the Performance of a Thing, the other is 9 
bound to receive this in another Place. [dem Noll. "ma 
But if a Condition be to pay 107. at D. and 0 
e accepts this at another Place, it's a 9001 
Performance. Id. 456. 
No Place limit- If no Place be limited in the Condition for Pay. 
ed. ment of the Money, he muſt tender the Money to th: 
Perſon of the Obligee ; but if the Condition be to ce. 
liver 20 Quarters of Wheat, or 20 Load of Timbe— 
Sc. the Obligor, before the Day, muſt go to th 
Obligee and know where he will appoint to receite 
it: And if the Condition be to make a Feottment, i 
15 ſufficient to render it upon the Land, for there th; 
Livery muſt pals, Co. Lit. 210. And if the Obligee h 
out of Englaad, he is bound to ſeek him. Ibid. 
vet (as is before obſerved} where no Place yi 
named in the Bond for Payment of the Money, th 
Defendant pleaded the Plaintiff was beyond Sea a 
the Day of Payment, and ſaid not wn:ove priſt, and; 
Cur. it was a good Canſe of Demurrer. Side 5. 3. 
Hill. 12 ©? 15 Car. 2. B. R. Hobſon and Rudge. 

It is Error upon a Judgment in an inferior Cour, 
if ir appear by the Declaration that the Money wa 
to be paid out of the Juriſdiction of the Court. ii 
225. vid. 1 Keb. 378. 

A Condition to pay Money at ſeveral Days, Defen 
dant pleads particular Payments according to tk 
Condition. The Plaintiff replies, he did not pay « Wi 
ſuch a Day certain. Et For parat. eſt verificare ; ill Co. 
eluſion, (but it's nor Subſtance, and io muſt be e 
cially demurred to) for it oughr to be, Et de lo: ti Wi 
fe ſuper Patriam; but on Performance generally plcic 
cd, the Plaintiff may reply with a particular Bree | 
Iit hoc paratus, &8 c. and leave the Iſſue to the Dee | 
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ant. 1 Keb. 759, 766. Charlton and Eine. 

Tender at the Day and Place of the Money, an 
the Plaintiff refuſed ir, and the Money brought it 
Court. The Plaintiff joins Iſſue, that there was"! 
Tender and Refuſal. VerdiQ for rhe Defendant : Th: 
Plainuft bath loft his Money, for it is a Refuſal c 
Record, and the Defendant muſt have his Morn 
out of Court, Stile p. 388. M. 1653. Berikin an, 
Ferrick. | x 
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Df Aftons of Debt. 453 


6 Tf the Obligor, tender the Money at the Day and Pleas in Bar. 
Place, and the Obligee refuſeth it; if in Debt upon 
the ſaid Bond, the Defendant pleads Tender and Re- 


| ſuſal, he muſt alſo plead he is yer ready to pay it, 
and render the ſame in Court; Aliter if it were to be 


paid to a Stranger: But if one is bound in 200 Quar- 


| (ors of Wheat, to deliver 100 Quarters, if the Gbli- Tuer, &c. 


gor tender at the Day 100 Quarters, he ſhall not 
lead uncore priſt, for they are bona peritura. But the 


Sum of Money is not loſt by Tender and Refuſal, 
becauſe it is a Duty and Part of the Obligation, and 
where the Condition 1s collateral ro the Bond (that 
zs, not Parcel of it)there Tender and Refuſal is a 
| perpetual Bar, and he ſhall not be driven to plead 
© wncore priſt ; as When a Man is bound in 100 J. to de- 
W liver Coin or Timber to perform an Award, or 
© bound by Award to pay 2ol. &*c. Co. Lit. 207. 
I Broeunl. 61. Dyer 1 Flix. 167. 9 Rep. 97. | 


If Money be tendred, and none ready to receive 


it, and after he, to whom the Money is payable, de- 
E mands the Money, and the other refuſeth, an Action 
is brought, and tender pleaded, yet the Defendant 
E ſhall pay Damages from the Time that the Money 
vas demanded. 1 Brownl. 71. | 


After an Imparlance in Debt upon Bond, the 


Defendznt ſhall be received to plead, he was always 
ready to pay. Winch p. 4. Do&. Plac. 388, 389. Vide 
I Cro. Fac. 617. | 


Tender afier Imparlance, and none ready to re- 


ceirxe it, and that he is yet ready without pleading 
uncore Ku it ſeems he hath forfeited his Bond. 


Defendant after [mparlance pleads he tendred at the 
Day and Place, and none there to receive it, and that 
he is now ready, but faith not torts temps priſt, he 
hath excuſed himſelf of the Forfeiture, and no 


| £/oppel ſhall be by the Imparlance to plead he is now 
ready. Doct. Plac. 388, &c. 


The Defendant pleads Tender at the Day, and 
touts temps priſt. The Plaintiff received the principal 
Sum in Court, and Judgment to acquit the Defen- 
dant of the Sum received. The Plaintiff to have Pa- 
mages, alledged a Demand of the Money from the 
Detendant, and Defendant demurred, and it was ad- 
judged againſt the Plaintiff; for if the Plaintiff would 

| Gg3-. have 


Of Ations of Debt. 


Plear im Bir. have Damages, he ought nor to receive the Money, 
NV bur ſuffer it ro remain in Court, for after Judgmem 
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44. eat inte ſine Lie, no Iſſue can be taken. Cro, 74, 
126. Harrold and Clethwort. 

In TJunchſtone of Precedents, 248. it is is ſaid, That 
if a Man be bound to pay 1001. to another on ſucha 
Day, and he tender the ſame at the Day, he is ng 
bonnd to pay the ſame on any other Day, unleſs the 
Obligee will give him an Acquittance or Releaſe. 

By a Relcaſe of all Actions by the Obligee befor, 
the Day of Payment, he ſhall be barred of his Duty 
for ever, for it is Debitum in preſenti, & . and the 
Right of the Action is in him; ſo by Releaſe of al 
Demands. Co. Lit. 291, 292. 

Two are jointly and ſeverally bound in an Obliza. 
tion, if the Obligee releaſeth to one of them, both 
are diſcharged, Co. Lit. 13 2. But a Releaſe to an Ex. 
ecutor of a joint Obligor 1s void. Cro. Car. 551. 1 Kt 
936. | f 
Two are bound, Obligee releaſeth to one, provi. 
ded that the other ſhall nor take Benefit of this Re. 
leaſe, it's a void Proviſo. Lit. Rep. 191. 

F. S. makes a Bond dared and delivered the fir 
Day of May, and on the firſt of June following the 
Obligee makes a Releaſe to the Obligor, dated the 
Firſt of March, and delivered the Firſt of June, by 
which he releaſeth all Actions ab origine Mundi uni 
the Date of the Releaſe ; fer toutes Fuſtices, the Obli- 

ation is not releaſed. Cro. Blix. p. 14. | 

The Defendant to a Bond, dated 24 Funii 9 Car. 
_ Pleads, that rhe Plaintiff 22 Feb. 10 Car. releaſed to 
him all Actions and Demands which he had, c. to 
the Day of the Date thereof. The Plaintiff demand; 
Oyer of the Releaſe, which was a Releaſe of al 
Actions unto the 14th of January, before the Date of 
the Relcaſe; for this Miſpriſion, the Plea was ad- 

judged ill. Cro. Car. 426. ; 

Relcaſe of an Obligatiop bearing Date the ſame 
Day, and the Releaſe is of all, &c. uſq; ad Diem datus, 
this doth not diſcharge the Obligation. 2 Roll 255. 

An Obligation bears Date the Firſt of May, and is 
deliver'd 20 Days af:er, and the Obligee makes a Re- 
leaſe the 2d Day of May, and delivers this the ſame 
Day, this Releaſe is no Bar of the Obligation, Bur 2 

| this 


—c CT. ee 


Ok Aﬀfons of Oebt. 


this Caſe, if the Obligee will bring his Action, and 


count on a Bond bearing Date the Firſt of May, and 


oth not ſay, that this was primo deliberat. the 20th 


i Dat, the Defendant fhall bar him by the Releaſe. 


H. | | 
ebe upon a Bond not forfeized, the Day of Pay- 
ment being not then come; the Defendant pleads a 


| Releaſe, and found againſt him. In Arreſt of Judg- 


ment, it was adjndged for the Plainriit, for that the 


F Defendant had not taken ſuch Advantage as he might, 
but had waved eit, and pleaded a collateral Matter, 


which was found againſt him. Cro. EI, 68. 


| Nite; The Defendant pleaded, That ne was bonnd 


in the Bond Siu cum R. G. to whom the Plaintiff had 
releated all Adions and Demands the fard firſt of 
May, (which was the Date of the Obligation.) The 
Plaintid by Replication ſhewed, That after the Ob- 
ligation ſealed by R. G. he releaſed to H. G nd that 
akterwards the ſame Day the Defendant ſealed the 
Bond. Per Cur. This Releaſe doth nor diſcharge tne 
Defendan . Cro. Eliz. 161. Manning and Trcusſend. 

By Exception of a Bond in a Releaſe, all Actions 
and Suits concernivgitare alſo excepred. Cro. Cl/z, 726. 

A Covenant by Indenture, that the Obligee will 
not at all ſue the Bond, may amount to a Releaſe. 
Cro. Eliz. 352. 1 Anderſ. 307. | 

And if a Defendant pleads, That the Plaintiff by 
Indenture ſhewed, covenanted, that if he paid 1001. 
at, & then the Obligation ſhould be void, and avers 
he paid it, it's a good Plea in Bar, and he ſhall not be 


Plone in Bar. 


* 


Day of Payment 


Rele ſe hefore 
aud after the 


hcr had ſeatd, 


ExX:OÞtTen, 


vent Jan 
tam. 


put to his Writ of Covenant or Circuity of Action. 


Cro. Eliz. 623. 

Payment of Parcel, hanging the Writ is a good Plea 
to the Writ, 5 H. 7. 41. An Acquittance of the Re- 
ceipt of Part, hanging the Writ, goes to all the Writ. 


And it is noted, that where Payment is not a Plea in 
Bar, Receipt pending the Writ is no Plea to the 


Writ. Dock. Plac. 168. | 
The Defendant pleads Acquittance for Parcel; if 
the Plaintiff acknowledges his own Acquittance, he 


abates the whole Writ. Per Cokaine, the Plaintiff thall 


recover all that the Defendant acknowledged, and as 
to „hat he had recezved the Plaintiff is to be amer- 


ced, 3 Hen, 6. 48. | 


Acquittance. 


Pena 'ng F he 
Writ. 


Of Part. 
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as Ok Attions of Debt. 
Plea in Bar. The Defendant pleads, That after the Day of he Wk, fe 
| | Writ purchaled, (viz. ſuch a Day) he paid to th, 
Plaintiff 601. Parcel thereof, which he received, ant 
prays judgment of the Wrir ; Plaintiff demurs ſpeci. 
ally, becauſe he ſhewed noc any Acquittance 

Relcaſe teſtify ing it, Fudic. pro Quer. Cro. Eliz. $84, 
In Debt on a ſingle Obligation, Pay ment without 
Acquitiance is no Plea, otherwiſe in Debt on Bond 
with a Condition. 28 Hen. 8. Dyer 25. b. 33 Hen. 

yer 59. b. 51. a. 15 Ed. 4, 6. a. 


N 1117 


Payment, &c. Payment with Acquittance pleaded in an Action qt 
mot double. Debt on Bond, 1s not double, becauſe the P:ymen 
N only is ifiuable, and the Acquittance is but Evidence 

1-H. 3; 15:6 | 


Satisſaction. If che Plaintiff by Deed had confeſſed himſelf v 
be ſatisfied of the Debt, though he had received ng. 
thing, yet his a good Bar. 30 H. 6. Tit. Bar. z. 
5 Rep. 117. Pinnel's Caſe. 

In Touchſtone of Precedents, 248. it's ſaid ; If My. 
ney be due on Recognizance, and the Conuſor pay 
Part, and the Conuſee give him a Releaſe, if the 
Relcaſe menrions not the Recognizarce, it ſhall re- 
leaſe ſo much as is paid only; aliter, if ir mentions the 
Recognizance, for the Recognizance is entire, and 
being deſtroyed in Part, is deſtroyed in the Whale, 
Bar by Defca- If a Man make a ſingle Bond, or acknowledge! 
es Statute or Recognizance, and af.erwards make 1 

De feazance to pay a leſſer Sum at a Day, if the Ob. 
ligor or Conuſor tender it at the Day, and the Ob. 
. ligee or Conulee refuſe it, he ſhall never have any 
Remedy by Law to recover it, becauſe no Parcel of 
the Sum contained in the Obligation or Statute, the 
Def:azance being made a Time after. Co. Lit. 297. 
| Vide More No 114. . | 
71 Tue Condition of an Obligation, that is repugnant 
— og to the Obligation it ſelf, is void, and the Ollie 
| ſingle; "tis otherwiſe in Caſe of a Defeazance made 
after the Obligation; for this is good, though it be 
repugnant. And therefore if the Obligee, after the 
Obligation made, grant by Deed to the Obligor, that 
the Obligation ſhall be void or diſcharged, or that 
he will nor ſue the Obligation at all, or not until 
ſuch a Time, &c. Theſe Defeazances are good to «- 
void the Obligation, either in Part or in the Whole, 
| or 


Recogmzance. 
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Ok Aﬀtons ok Debt. 


r for a certain Time, as the Caſe is, — But ſee 2 


the 
the 1 d. 47, 48 vi · a | 2 
nd - 9 on Bond, dated April $. 16 Car. 2. The 


Defendant pleaded, That after the making the Bond, 
E... the ſame Day and Year, the Plaintiff made him 
E Defeazance, That if he did not before the laſt of 


une produce Witneſſes to prove the Money in the 
nd WT on 41cion was a true Debt, and that the Defendant 
„ere making the Bond had promiſed to pay it, then 


Ei Bond ſhould be void; and avers, That the Plain- 


aid not produce, &c. To this the Plaintiff demur- 
nn Wd, and Judgment Ni for him, by Twiſden, (Rains- 


7d Moreton tacentibus) in abſentia Keeling C. J. uppn 
ibis ſingle Point, That the Defeazance being plead- 
ye to be made after the Bond, could not avoid the 
pond; but if he would have avoided the Bond, it 
Fought to have been made eoder; Inſtanti withthe Bond. 
and one of the Defendant's Counſel praying further 


„ey, . in furore done Fudgment abſolute ſans aſcun. 
„done Ouſter, ſed minus recte. For the Law 1s clear, 
je ara Bond, judgment, or Statute, may be defeated 
. ba Defeazance made afterwards, as the uſual and 
e common Practice is, C. L. 207. Cro. Eliz. 755. for a 
4 WE Defcanance is only a conditional Releaſe, and the 


Difference is between a Thing veſted, and a Thing 
executory; as in a Feoffment of Lands, the Condi- 
tion ought to be contained in the ſame Charter of 
Feoffment, or in another Dced ſealed at the ſame 
- W Tine, or elſe the Condition is void, becauſe by tho 
' WE kcoffment the Eftate of the Land is veſted and exe- 
{ We cutcd in the Feoffee ; but a Bond or judgment is only 
: W Exccutory, and may be releaſed or defeated at any 
Tic by Deed enſealed, although it was not ſealed 

gat the ſame Time with the Bond or Judgment; and 
this is clear Law without Doubt, though on a ſudden 
de Court miftook it. Vet Quere of a Defeazance 
nvnace at a Day after an Obligation with a Condition; 
bor a Condition ſeems to be a Defcazance of it ſelf. 

2 Saund. 47, 48. : 
hars to Obligations on Counterbonds, to ſave harm- 
| leſs, c. See Winch 187, 327. Qu0d Def. Solvit ad Diem 
| & ſic indempniter conſervavit. Thomp. 184, 426. Bro. Red. 
193, 194. 257. Plac. Gen. 340. See Brownl. 119. 
C. off. 82. Hanſ. 118. Non Damp. per 3 Scripta Spec. in 


Condic'one 
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Plens in Bar. | 
W 
Deſea c ance 
made after. 


Bars to Oblign 
cron, on Coum- 
terbond "A 


nd Cn hee. 
— 


— —— W 2 = 


5 2 I: — — 
” 2 
22... 


"7 FE] 2 2 r 
— — 

-4 — — - CEE SE * — 

— — — 1 
P Ae 8 

9 


P 
1 


e ee — = 


3 — — es ep —— 1 204 
7 5 2 FE = 2 = = 4 4 
_ ; * D A W 
* r — — 4 - 2. Fn * — ; E 
* * 5 _ Se of) i Re IF 35 $25 8 ow Aa 
8 CN . een R 
. 


— 7 
— rm —— 


oo 2 
= noon £5. - 


3 - 


} 
b 
| 
x 
1 
i 
| 
" 
5 
4 
i 


1 Ok actions ok Debt. 


Pleas in Bar. Condic one nec per eor. aliquod nec Sect. in Lege ſuberit 

Hern 302. Quod Creditor obtinuit Fudicium werſ,, i 
Plaintiff in B. R. And the Defendant on the þ1;;, 

tiff 's Requeſt, paid the Money in Diſcharge gf j, 

Judgment. Demurrer and Judgment pro O. 

Entr. 139. Note; The Defendant ought 0 plan 

Non dampni- non Dampnif. generally, and then the Recovery ah 
ficat. pleaded on the other Part. Bar, by Conditions 9g 
| form'd, Et fic non Dampnif. Repl. non perform. I (4, 
dic'on de une des 12 Obligations ſpecihed in the I 

Read. Decl. 234 See Siderf. 442. Bar, quod Def tn; 

fuit Querel. nondum adjudicat. & quod Quer n 

danipnif. Cliff. 191. See Aft. Entr. 24.7, or 279 

Breach by Suits Bar, non dampnif. Repl. Quod aenar fuer inſolut. ui 
in Law. Obligee made Executor, who arreſted and qecain 
the Plaintiff till he paid the Money, and Deny: 

rer th2reupon. 3 Brownl. 174. Stile 3 56. See the lh 

Bar and Repl. quod denar fuer inſolut. and the Obige 

proſecuted the Plaintiff to an Extent, &c. 1 16 

Intr. 195. Cro. Elix. 264. Judgment verſus the Plan 

ritf, after the Exigent immediately on the Jidzne: 

he was damnified: See the Caſe of Cutlery and Seu 

ern, with the Pleadings and Arguments, 1 Saurd i! 

Requeſt and No- to 118, See Clif. Entr. 147. Bar quod nulla requiſi f 
tic. - notitia in Script. fact. ſuit ad indemn. Cu ſtodiend. &c. an: 
Keb. 529, 609, 642. Cro. Eliz. 613. That he was ut 

and forced to retain an Attorney, and the Defendat 

licet ſepius requiſit. had not acquitted him. The Defer 

dant demurs, becauſe the Plaintiff hath not alledz 

a particular Notice of the Suit. Per Cur. He is not bout 

Non dampn. to give ſpecial Notice. Sid. 242. King and Athin— 
Non Dampnif. Repl. That the Money was not paid, jr 

quod Quer. fuit onerabilis & non auſus negotiis atterin 

Rej. Tnat the Money was tendred and refuſed, a 

hoc, That the Plaintiff was chargeable. Plaintiff ce 

murs, and judgment pro Quer. The Saying he cou. 

not attend his Buſineſs, is ſufficient. 3 Keb. 336. 56 

24. 1 Bulſt. 23 3. 10 Ede. 4. 27, 28. 1 Med. Intr. 15; 

Bar, non damfnif. Repl. quod. Obligee recuperavit j 

dic. verſus Quer. ſur Obl. in Cur. vic. Lond. & ſic Damen 

| Rej. per nul tiel Record, &c. 1 Brew. 194+ ſoniilis Ry. 

That Judgment was had againſt the Plaintiff in B.] 

Rej. That it was obtained by Fraud, Thomp. 145, 

See Cro. Fac. 363. 2 Bul. 270. 2 

| | ' Defenci" 


Ok Aﬀfons of Debt. 


ern 


1 tf 

ede von Dampnifirat. Rep. quod denar”* inſolut. exiſten. 
Fee proſecut. quer in Cur Stannay & cap. fuit & de- 
e. inch 236. & vide ib. 271, 280. G Hob. 269. 


the Word [Damages] is noc only intended Damages 


let 

„ hich ariſe directly by che Releaſe, but to any other 
harr! Act delors, as is this Promiſe. Vide 2 Roll. 
(* '8, 45!) 422. N 


n Dam"nifc. pleaded to his Bail. Repl. That the 
hefendant did not appear per quod he Sheriff proſecu- 
kd him per Legs Curſum; this is a ſufficient Breach, 
gere being a Suit alledged. 2 Keb 625. See Keb. 59, 98. 
Defendant pleads, he paid the }iincipal 20%. in Sa- 
$:f.ction of 531 and lo kept his Bati harmleſs ; ad- 
ded ill, bevau'e the Plaintiff may be dampnified 
fore Payment. Cro. Elix. 156, 

Nel. That the Feme Obligee took Hu+band, they 


e an Original and Capias upon an Obligation for 
1-Woncy unpaid, whereby the Plainritt for his Dif. 


Pharge of the ſaid Debt, expended 303. c. I Bro. 
97. Brow. Red. 188. Repl. quod denar ſolverd. ad talem 
Din fuer. inſolut. per Quod pro exonera one ſua a ſcrito. 
Dod fuit Solvere. Rej. Proteſt. & Placita, Bro. Red. 
3s. Vide 22 Edw. 4. 40. Upon Bond to diſcharge 
Pocher againſt JF. S. it is not ſuſhcient to ſay he 
Pred him harmleſs, he ought to ſhew how, viz. by 
Releaſe or otherwiſe. | | 

ee and note the Caſe of Ball and Rich, Bro. Red. 
04, 206. and 1 Lut. 472. 3. Repl. Ouod Def. ut Collector 
rait ſpectan. Gubernator & Societ” Nori Riri, &. 


Tithes. Par per Conditions performed; Repl. Quod 
Warrprif. per Sect. in Cur Chriſtian Cl. aff 408. 
Condition to keep the Pariſh incemnified from a 
Paſtard-Child, with which the Daughter of the De- 
endant was pregnant, Bar, non Dampnif. Repl. That 


wy 
. 


ide Daughter of the Defendant had a Child unla w- 
ally begotten, and that by Order of the Juſtices at 
the General Seſſions of Peace, the Inhabitants of C. 
Pere charged with the keeping and Maintenance, 
Bc Win h 525. and Vide 328. Noy 79. Debt on Bond 
to Churchwardens by the reputed Father to ſave the 
inn harmleſs. Plea, Non Dampnif. generally. (Rel. 

F Nona 


Tondition to ſave indemnified the Inbabitants from 


459 


Defendant pleads, quod libere & abſolute exoneravit his DPlen: 11 Bay, 
Lil, and ſhews not how, "us ill; Aliter, if he had 


Note. 
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7 Tem: 72 ＋ ay, 


NW 


Depar: ure. 


 dampnificat. ad Special” Condic'on. Repl. Proteſtand, qud| 


Of Mions of Debt. 


None had taken Care by the Space of a Month fe 
the Child's Maintenance, and therefore they hen 
forced to it, and paid 4s. Rejo. That he would har 
provided and offered ſo to do, both to the Paint 
and the Pariſhioners, but they would not permit hin 

et in their own Wrong, and againſt his Wil, " 
it to Nurſe, and ſo paid the 4s. Per Cur. The Rejoy. 
der is a Departure from the Plea, and he ſhould han 
ſaid this in the Bar at firſt Judgment, pro Ou, | 
Saund. 83. Sid. 444. 2 Keb. 219. Mod. Rep. 45. Ny 


wor Indempriter conſervavit pro pla-ito quod Quer' diſiaſuſi 


E ſolviſſer pro propr. #ſn1 G. fl Def. 100 l. quas Def. n 


reſoluit ei & fic dampnif. Iſſue quod ſolvit. 1 Mei, In 
153. f 


ſaved the Pariſh harmleſs, but ſhews ror how. Plain: 
tiff replies, That the Pariſh was warned before th 
Juſtices of Peace at the Seſſions, and was there cr 
dered by Record to pay ſo much for keeping of tl: 
Child. The Defendant pleads Nu! tiel Record. Plat 


tiff demurs : 1. The Plea was allowed; for an Order 


of Seſſions is a Record. 2. Judgment for the Plain 
tiff, becauſe the Defendant's Bar was ill in pleadiry 


the Aſhrmarive, and not ſhewing how. Non damm 


had been good, audit is not help'd by Demurtr, 

being Subſtance, March 121. | 
Condition, That the Defendant pay the Plains 

107. on the Sth of Fannary next, provided the Plain 


tiff ſaved harmleſs one T. by Reaſon the Plaintiff ua 
then with Child. —— Bay, That the Plaintiff had ſuen 


before a Juſtice of Peace that the ſaid 7. was thei 
ther, for which he was taken up, and forced to fn. 


Bail. Repl. That the Plaintiff the firſt of Ag 


V. 3. was delivered of an Infant, which was a Ba. 


ſtard, begotten by the ſaid 7. and that the ſaid 7 
was not dampnified by Reaſon of maintaining the 


ſaid Infant. Defendant demurs: Urged for tic 


Plaintiff, that the Intent of the Condition was, Tha: 
the Woman ſhould have only ſuch a ſmall Sum « 
10]. for maintaining herſelf and the Child, which 
appears to be the Baſtard of T. and that T. ſhouk 

not be put to any. other Charge to maintain then 


bur it was not the Intent to ſave him harmleſs again! 
| an} 


On the like Condition, Defendant pleads he hu 


Of Actions of Oebt. 


[ts Power; and if the Condition had been fo ex- 


L:refſed, it had been repugnant, &c, becauſe againſt 


; ver. 1 Lut. 667, 669. 

ebt on Bond to the Bailiff of a Liberty to ſe ve 
him harmleſs, for Goods which he had levied by a 
Warrant, and as the Goods of one X. had delivered 


Net a 
co the Defendant upon Requeſt, who elaimed them, 
„ad returned ulla Bona, c. Bar, non dampnificat” 


Repl. and ſhews how. Defendant demurs ; urged pro 
Def. That the Bond was againſt Law, being to ſave 
E harmleſs for a falſe Return; but by the other Side 
the Bond was lawful, and to prove it fo cited 1 Iaſt. 
206. 10 Co. Beaufage, Hob. Sir D. Norton, Plow. Dive and 
Alan. 1 And. 267. 3 Cro. 199. 2 Hen. 4. 9. 2 Cro. 199. 
end per tot. Cur. Judgment pro Quer. And on Leave to 
argue the Caſe again, the Court adhered ; but upon 
© the Defendant's Offer to pay as much as the Plaintiff 
E was damnificd, Execution was ſtayed, and referred 
to the Prothonotary, &c, 1 Lut. 593, 596. 


Ne OY, 

„Condition to fave the Plaintift harmleſs from cer- 
„ain Mariners Tickets, delivered to the Defendant. 
7 E Yar, Thet he had ſaved him harmleſs. Repl. He 


vas arreſted, and had paid 20 s. to be diſcharged. 
Nejo. Thar he falſly procured himſelf to be arreſted, 
Evith a Traverſe that he was arreſted aliter, Ohe. 
E Plaintiff demurs. Judgment fro Quer. 1 Lut. 422. 
ee Roll. 2. Abridgment 147. 2 Cre. 208, 290, 238, 
. 022. Cro. Car. 386. Cro. El. z. 896. Hob. 18, 19, 116, 
{WE 119. A0. 864. | | 
Condition (of a Bond dated Fannary 10. 33 Car. 2.) 
„do fave the Plaintiff barmleſs, being Bail for one L. 
7M *t the Suit of W. Defendant pleads non Damprif. Rep]: 
e hat N. in Mi haelmas Term, 33 Car. 2. impleaded 
e tbe laid L. in the Exchequer, and the Plaintiffs in 
MW Ei/ary 33 & 34 Car. 2. became Bail for him; that 
bad judgment age inſt L. and V died inteſtate, 
+ 50d the Biſhop of Lincoln had granted Adminiſtration 
0 7. and that L. had not paid the Money recovered 
WW -22i1nft him, bur that they had paid it to the Ad- 
1 i iftrator. Defendant demurs, and excepted to 
| ihe Repl, | | 


1 Legal Proſecutions; which was not in the Plain- Plecs in Bar. 


zw, and cited Mo. 477. Cro. Eliz. 705. and 10 was "her Count er- 
he Opinion of the whole Court, and Judgment pro bond. 


1. That 
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462 __ Df Actions ok Debt. 
Pleas in Bar. 1. That it appears upon the Record, V. was de 
before the judgment. | | : 
| 2. That the Judgment being at Weſtminſter, l. 
Letters of Adminiſtration by the Biſhop of Li 
were void; and ſo the Money paid by the Plain 

to G. fait de ſon tort. 
3. lr appears, the Bail mentioned in the Condit 
could not be the ſame mentioned in the Rey], tk 
the Condition recites, [ Whereas the Plaintiff; 
become Bail] and the Bond is dated before Hil 
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Term, and the Repl. ſays, [ became Bail in H 
Term] which was after the making of the eee 
Judgment pro Def. 1 Lut. 399, 401. X 
Non damonif. by placing A. in a Cottage. Rey In 
That the Inhabitants were forced by a Rate of fai x 
fil 


ces, &. to provide Neceſſaries. This is good, yith 
out ſhewing how every particular Inhabitant yy 
charged. I Keb. 392. | 
Non davipnif. pleaded, Plaintiff replies, and ſben 
a Breach on the Defendant's Part, wherein he vi" 
damnified. Defendant demurs, becauſe the Bread 
was athgned to be at Weſtminſter, and ſhews not 
what County Weſtminſter is, and good. Stile 142, 
On a Condition to indemnifie the Plaintiff ant 
his Land from an annual Rent. The Defencan 
pleaded, QAuod a Tempore confecon” ſcript” Obligatu 
h:cuſque exonerarit & indemp* conſercavit, &c. Et hy, 
Fc. Plaintiff demurs, for he ought ro ſhew 4»: 
being in the Affirmative. Had he pleaded non dan; iſ"! 


nificat. it had been good. 2 Cr. 634. and ſee Vii"! 

9. a Condition to fave the Obligee harmleſs of Pes 

No' ine pene againſt M. To plead he had ſaved hn Wi 

harmleſs, and not ſhew how, is not good: Alitert Eibe 

| non dampnif. wv 
Counter-bonds, Condition to ſave harmleſs from all Obligation. 
&C. | entred into for him. Defendant pleads, Quad exon * 

| ravit & indempn. conſerv. from all the Obligation, sſ* q 
<Lere, and ſhews not from what in particular; yer goo, Wh N 

| becauſe there might be many, and ſo to avoid Pet 1 


plexity of Pleading: Yet becauſe he pleaded not a n 
modo exoneravit, but generally, the Plea was held“ \ 
Oro. Elix. 116, | 1 

The High Sheriff brings an Action againſt the U,. f 
der Sheriff: Defendant pleaded, be ſaved bir re | 


| Df Aﬀions of Debt. 463 


faintiff demurs, and the Plea adjudged ill; for he Pleas in Bar. 
iy ſave him harmleſs in many Things, and yet the CY N/ 
Plaintiff may be damnified in others, and he ought 
o haye pleaded non dampnif. Stile 16. N 

The Under Sheriff againit a Bailiff, for not execu- 
ing proceſs, not alledging the Manor was within 

he Hundred, where he was Bailiff, quod ohfortuit; 
or a Bailiff cannot execute a Precept out of his 
undred. Stile 18. Aleyn 10. Condition to ſave harm- 
6 from Eſcapes. Defendant ſays he ſaved him 
Parmleſs, but ſays not how. This had been ill on a 
yecial Demurrer, but aided by a general Demurrer. 
r Kb. 629. 3 Keb. 198. 
In Aleyn, page 25. The Condition to fave the Obli- 
pee harmleſs, touching his buying of certain Goods 
kr ſuch a Price, extends not to the Price, but the 

itle. Vide Cro. Eliz. 613. a Counterbond Writ in a 
Wook is good. „ 
One bound with another as his Surety jointly and Sureties. 
ſererally, they are both Principals, and neither 
Pledge or fadrjuſſur for the other, and one cannot 
hre the Writ de Plegiis acquiet. againſt the other; 
Wor that lies but where one is named expreſly as 
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Surety in the Bond. H.b. 53. Dyer 370. 5 
One Surety may pay the Money, and have the 
Pond decreed to him in Chancery. Lat. 170. And 
the Cuſtom of London is, If many are bound as Sure- 
ties, if the Principal fail of Payment, and one of the 
ESurctics is ſued on the Obligation, he may have a 
Vrit de contribuc'one facienda againſt the other Sure— 
ties. Mon. 266. 2 Leon. 166, 167. 
Defendant pleads, That the Bond to F. S. {wherein Ceunterbonds. 
ble Plaintiff was bound with him as his Surety) was 
upon uſarious Contract, and pleads the Statute, Et 
von fait dan pnif. Tis no Plea, for he ought to fave 
us durety harmleſs, and it ſhall not be intended that 
the Surety knew of the uſurious Contract. Cro. Elis. 
5s, 643. 3 Leon. 63. 2 Leon. 166. The Statute ſays, 
all Bonds and Securities made for Payment of the 
Money lent upon Uſury ſhall be utterly void; but 
bere the Counterbond was not for Payment of the 
Money lent, but for Indempnity.of the Surety. 
The Surety cannot plead, that the Principal was 
kept in Dureſs, kill he and the Defendant entred 
a into 
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Pleas in Bir. 


per none ſhall avoid his own Bond, for the Imgrijy 


Impriſonment. 


Bonne for Arb i- 
tramcit. 


_ Eliz. 396. 1 Roll. Abr. 432. 


murs, the Plea is ill, and the other hath alledged a 


Record”, Cc. Judgment pro Def. Stile 356. 


Df Aﬀions of Debt. 


into the Bond, though the Principal might pfead | 


ment or Danger of any other than himſelf, 1 5% 
54. Cro. Fac. 187. In 1 Roll. Rep. 7. cited in Bang 
and Sheen's Caſe, tis ſaid, If one be bound to preſyy 
his Surety, ſans Damage of an Obligation, if he (iſ, 
the Obligation to be forfeited, this is no Dampf 
cation, nor is the Counterbond forfeited thereby; 1; 
3 Bulſ. 233. the Money nor being paid at the Dy, i 
a preſent Forfeiture of the Counterbond, for he hui 
ut the Plaintiff in Danger of being arreſted, wi 
is a preſent Damage. 10 Edæw. 4. 27, 28. 
Defendant pleads, That the Creditor ſued the Pan 
tiff on the Bond, and had judgment, but before Eu 
cution he delivered the Money to the Plaintiff p 
tisfy it. Held no Plea, for by the Judgment de 
Party is dampnified, and the Coſts are not paid. ( 


Defendant pleads, That at the Day of Paymenth 
was going ad ſolvend. and that the Plaintiff by Ct 
betwixt him and another a Stranger, cauſed him to 
impriſoned till after Sun-ſet; adjudged an ill Suri, 
and no Bar. Cro. Eliz. 672. | 

Defendant pleads, he cauſed the Party with whe 
the Plaintiff was bound ro ſubhmit himſelf to Prifi, 
and that the Plaintiff was not damnified : The Plan 
tiff denies not the Bar, but ſays a Latitat was ſued oi 
againſt him, and ſo he was forced, Sc. Defendant 


11] Breach ; he ſaith not, he took a Lat. prout patet n 


The Condition was, That whereas the Plaintiff u 
obliged in ſuch Obligations for rhe Defendant, Thi! 
if he were charged or moleſted in his Body or Gooill 
for thoſe Obligations, he would within a Month is 
tisſie him for it: Defendant ſaith he paid him ſuchi 
Sum for all his Charges within a Month; tis no Ples 
for he ought to ſhew how the Plaintiff was moleſted, 
and that he had fatisfied ſo much, or that he was! 
moleſted, &. Cro. Fliz. 393. See 2 Keb. 400. Mone! 
prayed out of the Coroner's Hands, by one who hat 
paid the Debt as Surety, 

On an Arbitration Bond, it was awarded, that ite 
Obligor ſhould ceaſe his Suit in Chancery, ets 

| | 5 1g0 


Of Afﬀions ok Detinue. 


at took out none; this was no Forfeiture of the 
Condition, for he was at no Damage by it. 1 Ro. 
7. 432. 


he Arbitrator) ſets forth the Award at large, and 
that M. $. the other Party in the Submiſſion was not 
Iamnified, &*c. Repl. by a Fine levied, and no No- 
ice given, whereby one N. B. who had married M. S. 
oming with his Servants to the Park to cut Wood ac- 
tording to the Award, were diſturbed by the Servants 
bf the Conuzee, Rejo. Non difturbavit, and Iſſue 
Mhereon. Cl. A. Zoo, 380, &. | 

E Vide Precedents of Pleas to Debt, on Obligations 
ot Arbitrament. Thom. 376. 2 Saund. 292. Bro. Red. 
16. Bro. Vad. 452. Hanſ. 45. per Arbitrament puis le 
Warrein Continuance, Pl. Gen. 297, 313. Vide Lilly 96 
Bo 99. Cliff. 137 to 144. Verdict on an Arbitra- 
cnt, Cliff. 339. 


0 * 8 of © | | 38 6 

* Of Actions of Detinne. 

hn : HIS Writ lies againſt a Man where another 
WW = has delivered to him Goods or Chattels to 
a deep for him, or to deliver over to a third Perſon; 
0 ed he doth refuſe to deliver them, or to deliver 


hem over, but detains them. Or if they come to 
is Hands by finding, Delivery of a Stranger that has 
Wo Right, &#c, and he hath loſt or miſemployed them, 
he Owner may have this A&ion, and hereby the 
Flaintiff ſhall recover the Thing itſelf, if it may be 
mad with Damage, or if not to be had; then for the 
Fbing in Value, and Damages for the Detainer, C. L. 
86. Dyer 22, 331. Kel. 64. and it hath been held 
Where one may have Detinue, he may have it or 
grover at his Election. Stile's Reg. 6. Stiles Rep. 3. 
Lern. 303. 1 Bulſt. 29, 68, 95, 120, 170. 


465 


Ids tizor exhibired a new Bill and prayed Proceſs, Pleas in Bar. 


Defendant after Oyer of the Bond, (which was to 


In what Caſe: 
it lies. 


u It will lie for any Perſonal Qoods or Chattels that Fir what 
* e valuable, and whereof or wherein one may have T-:ngs. 
as 


I roperty, as for a Horſe, a Cow, Cloth, Houſhold- 
Fan, Bags of Money ſealcd, or Cheſts of Money 
Becked, G. Sacks of Corn, I. oads of Wood, Tuns of 


" Pil, &% and for Boxes or Charters of Writings, Sc, 
90 ; N h Eu c 
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Rules therein. 


Rules to be ob- 
ſerved. | 


Bailment Con- 
#11984, 


be diſtinguiſhed from another Man's Corn or h. 


Of Afions of Octinue. 


But for Money out of a Bag or Cheſt, or for Con 
out of a Sack, c. it will not lie, becauſe they en 


ney. 1 R. 3. 2. Dyer 22. But in that Caſe the Pi 


muſt have ſome other Action. 6 Edw. 4. 11. u | 
22, 29. for in bringing this AQtion the follow $F 
Rules are to be regarded: | F 
1. That Detinue ought always to be of a Thin; | 
ccrtain, as aforeſaid. : | © 
2. He that brings the Action muſt have a Right, Wi 
or a Property in the Thing demanded when he br! 
the Writ, or he muſt be chargeable over to ſin: | 
other for the Thing. 11 Co. 89. 27 Hen. 8. 33. «Mi « 
Goods be delivered by 4. to B. for my Uſe, ov } 
deliver over to me, either A. or myſelf may he » 
this Action. | | 0 
3. The Thing demanded muſt be once in the c 
ſtody and Poſſeſſion of him that is to be charged. i 1 
Co. 89. 4 Co. 83. | F 
4. This Cuſtody and Poſſeſſion muſt continue vie 
ont being removed by Act in Law of Seizure. 110099 
or if they be reſtrained or recovered out of my H 1 


upon an Execution or Outlawry againſt the Ovr: Wi 
5. The Party to be charged muft not have a n 
or Property in the Thing to be ſued for; for if f. 
takes my Goods or Cattle by Diſtreſs, Damage fe tc 
ſant, or for Rent, I. cannot have this Action. 11 BF rc 
$9. 2 Bro. 43: © bi 
6. The Nature of the Thing demanded muſt e k. 
tinue. 27 Hex. 8. 13. 12 Edu. 4. 8. for tis ſaid, li. 
it be altered, as if Leather, and made into Shoes; P. 
Parchment, and made into Writings, &. the Mot: 
will nor lie, nor can the Owner take it again. (2 te 
Bur if I deliver Sheaves of Corn to A. to deliver o li: 
to B. and A. threſnes them, I may ſeize the (WA 
threſhed, for the Threſhing alters not the Proper + 


28 Flix. B. C. =_ 7's 

The Bailment or Delivery of Goods or Writing vi 
ſometimes Conditional, i. e. to be re-delivered , or 
Money is paid or ſomething elſe done, and then! 4 
bur a as ao and where Goods are delivered t 7a. 
as a Pledge, if before the Tender of the Money th: 


Goods are ſtolen from me, I ſhall not anſwer “ th 
them; but if he had tendred the Money at the Dy 


&''- 


dall be charged. Co. Inft. fo. 89. 


Df Axtons of Detinue. 


to keep for me or my Uſe, I may take my Goods a- ple. 
gain without Requeſt ; or if they be left or delivered 
© to deliver over to another Perſon, before they are 
delivered I may countermand the Authority, and re- 


E take my Goods where I find them. C. L. 498. 


quire my Goods again, and may bring my Action, or 


Loan; as if one lend me Money, Corn, or the like, 
he cannot then expect the ſame Thing again, but the 
ſume in Specie and Quantity: But if one lend me a 
E Horſe or ſuch like Thing, he muſt have the ſame 
Thing reſtored ; and if it be miſuſed, or uſed to any 
other Purpoſe than for which it was borrowed or 
| hired, an Aftion of the Cale lies; and if it be loſt, 
E ſtolen, or deſtroyed by any Neglect of mine, I muſt 
then make it good; but if it periſh without any Ne- 


elect, or by ſome Diſeaſe that J could not prevent, 


© or by Default of che Owner, in theſe Caſes I ſhall 
not be charged, 


E mult anſwer for them, though I made no Promiſe ; 
for to keep, and to keep ſafely, are the ſame in In- 
tent: So that if one that is a Carrier for Hire be 
robb'd, he muſt anſwer for the Goods he has receir'd ; 
but if Goods are delivered to me to keep, as I would 
keep my own, this is otherwiſe ; ſo if they are de- 
livered to me as a Pledge, becauſe I then have a 
Property in them, and therefore ſhall keep them no 
E otherwiſe than my own; bur if he that gaged them 
tender the Money before ſtealing, and I refuſe to de- 
© liver them, and they are afterwards ſtolen or loft, I 


but where Goods are delivered to me to keep, and 
eke them with a ſpecial Caution, and ſay; that J 
vill not anſwer for them, if they be ſtolen or hurt, 
or the like, there I ſhall not be charged. 4 Co. 38, 
04. 29 A. Pl. 28. Co. Lit. 89. 2 Hen. 7. 11. 2 Eda 
9. 5. And ſo if I receive Goods, and promiſe to keep 
them as ſafely as I keep my own, and they are ſtolen, 


this hall not make me chargeable. 


Hb 2 Alſo 
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and I refuſe to deliver the Pledge, and they be after Bailment. 
| fole away, I muſt anſwer them. 


Sometimes it is ſimple, as when he receives them gailment ſim- 


Sometimes Goods, &. are delivered by Way of Loan. 


If I receive Goods to keep, and they are ſtolen, I Stolen, 
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Declarations 


ang Pl:adings. way the Key, not acquainting B. what is in the Chef 


Feme Sole. 


Precedent. 


Hager of Law. 


Bill againſt an Attorney for Detinue of a Pair d 


| almoſt all Caſes touching Gcols or Chattels - to tft 


Ok Actions of Detinue. 


Alſo if A. deliver a Cheſt to be lock'd, and tale, WW 
and the Cheſt with the Things therein are foley, '; 
ſaid that B. is not chargeable. Co. Inſt. fo. 89. 

If A. acknowledge by his Deed to have ſold tog 
10 Cords of Hop foles, for 14 5. per Cord, which he! 
to deliver to B. at his Garden, when B. ſhall demar; 
A. to cord them. Quere, if B. may have Debt int 
Detinet (ie. Detinue) to render 10 Cords of Hy 
poles on this Deed, or be put to his Action of Com 
nant. Hil. 11 Car. I. Dubitatur. See 1 Roll. Abr. Gol 

Goods taken out of the Poſſeſſion of a Fen 9, 
ſhe marries and dies, *tis ſaid the Husband ſhall 1g 
have Derinue, except ſhe make him Executor. Bu 
a Feme ſhall have it after a Divorce for Goods pire: 
in Marriage with her. F. N. B. 139. Dyer 13. Soft 
Mall have Derinue for a rationabil. part. Bonor. whit 
the Cuſtom gives the Writ. F. N. B. 1321. 

For Declarations and Pleadings herein, ſee Pl. C 
370. 1 Bro. 147. Detinue by Husband and Wife fi 
Goods delivered by the Wife dum ſola, Pl. Gen. ;'i 
For an Adminſtrator againſt an Executor on a B 
indented for Goods delivered in Pledge. See Ri 
20, 217. Pl. Gen. 374. For a Box of Writing 
found by the Defendant. Raſt. 150, 212. A 16 
168. Bro. Red. 559. Pl. Gen. 251, 262, 370. &c. 5 


— — 


— 


Tables and a Forejudger; and ſec Raſt. 213, 1 
for Detinue of a Bond the Defendant pays Garni 
ment, and Judgment againſt the Garniſhee by be 
fault, Sc. See Rob. 226. 1 Brownl. 147. 7 Hen. 6.4 
14 Hen. 6. 11. 21 Hen. 6. 35. 


— 2 — e 2 fy 8 = wv. e 


Note ; Detinue of Writings concerning Laa 
which is real, ſhall be demanded by Pone and Diftre: © 


: 1 
and not by Proceſs of Outlawry ; neither ca: ti n 
Defendant wage his Law upon a Detinue of Write © 
concerning Lands, nor in Detinue of an Endownc Wt "of 
of a Leaſe for Years. 1 Inſt. 295. But in Det 7 
upon Bailment, per auter mains he may wage his E 0 


becauſe the ( debet &) detinet is the Ground of ti 
Action. ibid. 5 3 5 
Alſo the Defendant may wage his Law in Detinue, 


zen 


Pk Ejeckments. 5 469 


rent which, the Practice now is to bring Tyover for Declaration, 


es gf Cl 
en. buch Goods, Sec. wherein the Defendant cannot wage &c. 
0 bis Law, which has occaſioned almoſt a Diſuſer of . 


E ations of Detinue, and therefore I ſhall no longer 


nat upon it in this Place, | 

anc | . 

„ Of Ejedt ments. 

* 

I Have given, at large, Inſtructions for proſecuting 
I Ejedments both in B. R. and C. B. anten; where 
vl, ou will alſo find the common Precedents of Decla- 
10 WW rations, Sc. in this Action; and therefore ſhall only 


d in this Place a Special Declaration, being upon 
three ſeveral Demiſes, viz. 


Devon, ſſ. W. C. Ec. Attachiat. fuit ad reſpondend. Declaration. 
I. H. de plito quare Vi & Armis tria Meſſuag. &. cunt 


7 dertin. in E. que V. B. eidem. L. dimiſit ad Termin. qui 
„„ 70044. treteriit. Ac tria al. Meſſuag. &c. cum pertin. in E. 
Bi | gue S. G. eidem L. dimiſit ad Term. qui nondu. preteriit. Et 
uf © 5 al, Meſs, &c. cum pertin. in E. que Z. J. eidm. L. di- 


mit ad Term. qui nond. preteriit, intravit, & ipſum a fir- 
na ſua pred. ejecit & al. enormia ei intulit ad grave 
Dampnum ipſius L. & contra Pacem D. R. nunc c. & 
unde idm. L. per J. S. Attorn. ſuum queritur quod cum 
bed. V. B. tali Die Anno, Sc. apud, &. dimiſiſſit eidm. 


* i : 8 
„L. ten'ta pred. per ipſu. V. ſuperius menconat. fore Dimiſs. 
D. am pertin. hend. & occupand. eidem J. & aſſign. ſuis a 
j Die primo &c. tunc ult. preterit. uſq; finem c term. Sep- 


tem annor. ex tunc prox. ſeq. & plenar. complen. & finien. 
F vtute cujus quidm. Dimiſſion. idm. L. in eadm. tenta. in- 
it & fuit inde paſſeſſionat. ipſoq; L. ſic inde poſſeſſionat. 
Wm = exiften, pred. W poſtea ſcilt. eodm. — Die Anno ſupraditt. 
0 V Armis, &c. in tent a pred. cum pertin. que prefat. V. 
eam. L. in forma pred. Dim iſit ad Term. qui nondum 
i reteriit intravit & ipſu. L. a firma ſua pred. ejecit. Cum- 
u ue etiam pred. S. G. eodm. —— Die, c. aprd E. dimi- 
. {ſet eidm. L. ten ta pred. per ilſu. S. eidm. L. ſuperius men- 
eat. fore dimiſs. cum pertin. hend. & o:cupand. eidm. L. 
| © aſgnat. ſuis a ſecundo Die, &c. tunc ult. preterit. uſq; 
| 1 finem & Term. 7 annor. ex tunc, Ec. ( ſupra to) virtute 
ius quidm. wit, dimiſſionis idm. L. in eadm. Ec. to que 
1 „ H h 3 p.refat. 
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Declaration. 


Precedents. 


here it lies. 


Ok Quare Impedits. 


pre fat. S. eidm. L. in forma pred. dimiſit ad Term, pred, | 


qui nondu. preteriit intravit & ipſu. &rc. Cumq ue etian 


pred. Z. J. eodem Die, &c. apud E. pred. Dimiſiſſet eidn. 


L. tenementa pred. per prefat. Z. eidm. L. ſuperius meng. 
nat. fore dimiſs. cum pertin. &c. a tertio Die, &c. mytq 
mutand. as the other Demiſes-—to, Et ipſu. L. a fima 
ſua pred. ejecit & alia enormia, Ec. ad grave Dany, 
Sec. & contra Pacem, &c. unde dic. quod deteriny, 


EP 


This Declaration ſeems to be where three Perſyny 
claimed Title to the Premiſſes, but the Plaintiff could 
not certainly aſſign in whom the Title lay, 

See for other Precedents of Declarations and Plead. 
ings in Eje&ment, viz. on a Parol Demiſe, They, 
295. Winch 369, 373, c. 1 Bro. 208, 211. 1 Saum. 


171. 2 Saund. 108. 


The like by Original in B. R. Thon p. 295. Ren 
Declaration 253. Vide ante 110. On a Leate by Inden. 
ture. 1 Brow. 208, 210. 2 Bro. 111. Bro, Vad. Pl. Gy, 
403, &fc. By Decd Poll. 1 Bro. 209. 

See alſo divers Forms of Declarations and Pleading; 
in Ejectment, in Clif. Entr. 192, 194, 202, 204, 203 
272. Lilly's Entries fol. 192, 194, 202, 205, 272, &. 


Of a Quare Impedit. 


His Writ lieth where a Man has an Adyowlor, 
and the Parſon dieth, and another who has no 
Right preſents his Clerk, or diſturbs him that his 
the Right in his Preſentation, in which Caſe the 
Party grieved may have this Writ, For the Method 
of Procceding on this Writ, vide ante 136, J. 
And Note; Where a Man may have an Aſſize o 
Darrein Preſentment, he may alſo have a Quare In. 
pedit. Bur not vice verſa ; for Aſſizes de Darrein Preſent 
ment & ultime preſentationis lie only where there his 
been a former Preſentment, either by the Plaintit 
or his Anceſtors, and will not lie for the Purchaſo! 
of an Adyowſon, if he has not formerly preſented. 


Jet 
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eft, & dampn. het. ad valenc. 20 l. Et inde produc, $8, 
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an higher 
becauſe it ö | | 
FN. B. 32. Weſt. 2. c. 5. and in Smalæood's Caſe in 


; Leon. fer tot. Cur. Reſolved, That Executors upon 
| Diturbance of their Preſentment, may have a Quare 
In. as well as their Teſtator might. 


Fralcvood's Cale in 1 Cro. 141. of an Archdeaconry. 
E It lies of a Donative, and the Writ ſhall be Quod 
; jermittat ipſum preſentare ad Eccleſtam, c. and the 
E Special Matter muſt be ſet forth in the Declaration. 
. Litt. 344. Alſo the Grantee of a next Avoidance 
may have this Writ againft the Patron who granted 


j the Avoidance 39 H. 6. 95. per Cur. 


bis Wife, be diſturbed in his Preſentation and dies, 
E the Wife ſhall have a Quare Inipedit on that Diftur- 


the Dean for their ſeveral Poſſeſſions. 1 H. 4. 11. 40 


| fame Church, the DQuar. Imp. is return'd, It was ſaid 


ſerds Caſe. And by Hutton the Statute of W 2. 4. 5. 


Df Quare Impedits. 471 


Yet by Ree. Original. fol. 50. a Quare Impedit is of Quo». Imp, 
Nature than an Af. de Dar. Preſentment, \N/ NJ 


ſuppoſes both a Poſſeſſion and a Right. 


— ——_—— — 888 
7 1 1 2 
* — _ 
= i CR OE SO I CA = 


This Writ lies of a Chapel, Prebend, &c. and by For whar. 
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If the Husband, who hath an Advowſon in Right of By whom:. 


_ » IL» 
2 
. bets» 2024 de tn4s 


— 


bance, . Quar. Imp. So a Chapter may have it againſt 


— 


E. 3. 28. It lies of a free Chapel, which one has by 
patent from the King, if the Sheriff refuſe to put 
him in Poſſeſſion thereof, 18 E. 3. 1. Alſo a Preſen- 
tation by the Biſhop, as Patron, is ſufficient for the 
King to maintain a Quare Imp. to the Church when 
the Temporalties come into the King's Hand by the 
V:cancy of the Biſhoprick. 50. E. 3. 26. | 
f on the Death of the Anceſtor of him that preſent- T»yane in Dem- 
ed, the ſame Advowſon be aſſign'd for Dower, or e an per 
come to a Tenant by Curteſy, who does preſent, and Curteſy. 
after the Death of ſuch Tenants the very Heir 1s 
afturbed ro preſent when the Church is void, tis in 
his Election to have this Writ or Darrein Preſentment ; 
and it ſeems the ſame is to be obſerved in Advowſons 
demiſed for Life or Years in Tail. See the Statute 
of 13 E. 3. c. 5. Fitz. Day. Preſentment. 
The Village of St. Andrews brought a Quare Ip. No Darrein 
againſt the Archbiſhop of York and Counteſs of Shreewws- Preſent ment af- 


„n, and after brought a Darrein Preſentment tor the ws 7 Ar. 
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by the Court, that the Aſſize of Darrein Preſentment 
ſhall abate. But if he had brought another Quar Imp. 
it had been well, and ſo reſolved in the Earl of Bed- 
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Quar. Imp. 


Damages. 


Anvowſen ap- 
pendant. 


Plenarty no 
Plea. 


Regula. 


' Difference. 


Recovery a Re- 
mal. 


Ok Quare Impedits. 


proves it, Quod babeant aſſiſ. &c. vel Quare Ins, b. 
not both. Vide Ney, 18. 8 E. 3. 17. Hob. 184. 


Note; Damages ſhall be awarded in both ther 
Wrics, viz. If fix Months lapſe by the Difturhane: 
of any, fo that the Biſhop collates, and the very pa. 
tron thereby loſes his Turn to preſent, Damages ſpal 


be awarded for two Years Value of the Church: ay; 


if the ſix Months do not elapſe, but the Preſentmen 
is deraign'd within that Time, Damages ſhall be ß: 
half a Year's Value; and if the Diſturber bath rg 
wherewith to ſatisfy, where the Biſhop collates, 
fupra, he ſhall ſuffer two Years Impriſonment, an; 
half a Year's Impriſonment, where the Adyowſen j; 
deraign'd within the half Year. | 


He that recovers a Manor whereto an Advowſy | 


1s appendant, being diſturbed to preſent when the 
Church is void, ſhall have a Quar. Imp. in which, x 
alſo in Aſſize of Darrein Preſentment, Plenarty of the 
Defendant's or Diſturber's Party is no Plea ; but tu 
Quare Impedits of one Church, and for one Avoidance, 
a Man cannot have, as was reſolved in the Earl d 
Bedford's Caſe. 5 | 
The Rule is, That the Plaintiff in this Writ my 
alledge a Preſentation in himſelf, or in thoſe unde: 
whom he claims, and ſo muſt the Defendant, Bu 
ſec Vaughan, Sir F. Tufton's Caſe. The Incumbent 
pleaded, that before the Action brought, he had beet 
in by the Space of fix Months, &c. of the Preſent 
ment of S. S. in the Church. The Court and Coun- 


fel took this Difference: Where the Incumbent 


pleads the Preſentment of a Stranger, there he ought 
to ſhew, That the Stranger had a Title, and that hi 


daf ſeized of the Advowſon, &c. or that he was ſeized | 
a Manor to which, &. But where he pleads, That te | 


was in for ſix Months of the Preſentment of tte 
Plaintiff himſelf, or by Collation by Lapſe by the Or 
dinary, there he needs not make any Title. 10 EA 
11. Vide Lifter verſ. Camel in Ney 30. 

When one recovers in a 3 Impedit againſt an It 
cumbent, the Incumbent is to removed by the Judg: 
ment, that the Recoverer may preſent without othe! 
Removal, who yet continues Incumbent de fa#0 til 


ſuch Preſentment be made by the Recoverer, Rel. Atr 


Preſestrien 


Ok Quare Impedits. 


| preſentment Q. And after ſuch Recovery, a Stran- 
er to the Recovery cannot preſent to the Church, 
becauſe as to all Strangers he continues Incumbenc de 


of . Mic. 13 Fac. Fairbank and Durbam. 

e hn the Caſe of the King and the Biſhop of Norwich, 
„0. z85 Reſolved, Thar when one is admitted, in- 
ted and inducted by Preſentation of a common 
1: WE perſon, tho' it was upon an Uſurpation upon the 


King, yet the King cannot remove the Incumbent 


: WE «ithour a Qare Impedit brought, for the Church is 
fam of him until he be removed by judicial Means or 
y Refignarion. 


litt, they muſt alſo find of whom, and upon whoſe 
preſentment the Church is full, and how long fince 
it became void, for that Damages are to be given 
E accordingly, vt ſupra. : 

la a Ouare Impedit where the Parties were agreed 


E fhould enter a Non Prof. for that would diſparage the 


Eon a Non Prof. in a Qure Impedit, but Coſts on a Diſ- 
© continuance therein: And that a Nonſuit in a Qare 
E Inpedit, is fatal. ne 

For Precedents of Declarations and Pleadings here- 
in, ſce for a Vicaridge in Grofs, which came to the 
King by Diſſolution, 1 Bro. 296, 299. 2. Bro. 220, 
E Where the King makes the Inumbent a Biſhop. Vide 
Lillie, Entr. 339, 342, c. | 
On a Grant of the next Avowance. Bro. Red. 407, 


Queen on the Statute 21 Eliz. of Simony. 2 Bro 200. 
3 Lev. 12. 2 Lut. 1086, 1090. Bro. Vad. 304. Cliff. 609. 
For the Queen on Lapſe, Bro. Vad. 367, 368. 2 Lut. 


2 Lut, ibid. & 1078. 2 Bro. 216. By Preſentation by 
Turns, Sec. 2 Lut. 1118. 1 Bro. 296, 297. Lev. Entr. 
14, Sc. Bro. Red. 407. Cliff. 602, 606, &. See Si- 
nom pleaded to a Quare Imp. Cliff. 907. Winch 714, 
„J. Lily 344. 8 | 
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E411. Bro. Vad. 35 6. Pl. Gen. 469, 472, 481. For the 


1083. For the Queen on the Statute of Pluralities, 


On a Quare Impedit, if the Jury find for the Plain- Yerdi pro 


Quer. 


E — he 1 Di ſcontinuance. 
the Court adviſed the Plaintiff to enter a Diſconti- oy Cs a6: 


E nuance without Coſts, and not that the Defendant 139. 


E Plaintiff's Title. *Tis ſaid no Coſts are to be allow'd jy. Proſ. 
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Of a Replevin, &c. 


Where it lies. Eplevin lies where a Diſtreſs is taken for Rey 
| | R or any other Cauſe, in which Caſe the Pa 
whole Goods, Cattle, &c. are diſtrained, upon givin 
Security to the Sheriff, that he will purſue it 
Action and return the Goods, Cattle, Sc. ſo taln 
again, (if the Taking ſhall be adjudged lawful) ny 
have a Writ of Replegiari facias, which commandzth 
Sheriff to reſtore em to the Owner again. 
n And if the Goods, &c. be not delivered thereuyn, 
Alas & Pluries. the Plaintiff may have an Alias and a Pluvies Repleꝛn 
vel Cauſam mibi ſignific. the Alias & Pluries being nn 
tim the ſame, except in the Teſte and Return; and 
Return be made on any of theſe, Qxod averia elm 
ſunt ad loca ſibi ignot. ita quod non potuit deliberare ill; ul 
Withernam, Quer. then the Plaintiff may have a Capias in Nun. 
: nam, with an Alias & Plur. thereupon. 
And Note, the Sheriff may ex Officio without any} 
theſe Writs deliver the Goods upon a Suit before hin 
in the County- in the County-Court, and this Way being the nil 
_ Core. uſual, is given by Starute, (the Method by Writ: 
ing by Common Law) as Co. L. 145. and is by Plan 
in the Sheriff's Court, for the more ſpeedy han; 
of the Goods; and the Statute provides, that tis 
Sheriff ſhall have Four Deputies always in the Court 
to make Replevins, dwelling not above 12 Miles fron 
one another, Stat. 1. 2 P. M. c. 12. and ſee the oe 
Statutes on this Head, viz. 51 Hen. 3. De deſtrufin 
Marib. 52 Hen. 3. c. 1, 2, 3, 4, 15. and 21. We." 
3 Ede. 1. cap. 16, 17. Weſt. 2. 13 E. 1. c. 2, 16,1 
Art. Cler. 9 E. 2. c. 9. 21 H. 8. c. 19. 17 Car. 26 
19 Car. c. 5. 2 N. & M.c. 5. Sc. By Weſt. 2. c. 2 H. 
Hundred. Court Plevins may be in any Hundred-Court, or 90 
and. Court. Baron, at any Time before the Court-Day; 
Baron. Nete, If the Sheriff deliver the Diſtreſs with 
Pledges to return it, if the Taking be adjudged W 
ful, he muſt anſwer the Price thereof. 
If the Defendant claim a Property in the Ti! 
taken, then that Matter muſt be decided before i: 
Propr.etate Sheriff by a Writ de Proprietate Probanda ere they c 
Prodanda. proceed; and if any Thing touching Freehold cr: 
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Elongar, 


Ok a Replevin, &c. 

15 queſtion, they can no further proceed in the 
County, Hundred, or Baron Court. Co. L. 145, 161. 
I E. 6. 30. 2 Hen. 7, 6. | 

| If on Trial de Proprietate Probanca it is found for 


bot if found for him that tock it, the Sheriff is to 


uin urceaſe, and muſt return the Claim of Property on 
ede Writ, that it may be tried above again, where 
de Property being put in Iſſue it ſhall be determin- 
need. bid. 148. | 

th WE And vote, this Writ de Proprietate Probanda is out of 


R. or C. B. if the Suit were depending there, 
piberwiſe out of Chancery. 
l after Replevin brought, the Plaintiff make Default, 


being Nonſuit before Declaration, &. or Judgment 
ci eiven againſt him, then he that diſtrained may 
7h are a Ret. Habend. as the Caſe requires; and the 


party grieved may have a Writ of Mithernam direct- 
Bed to the Sheriff for the taking ſo much of the Par- 
ity's own Cattle or Goods inſtead of thoſe efloigned ; 
Band if they are put in a Caſtle, he may take the Poſſe 
EC:11:tat. and break into the Caſtle, and make Reple- 
Rin. Weſt, 1. c. 17. Dyer 41. F. N. B. 75. | 

If the Goods are impounded in a Franchiſe, the 
hailiff of the Franchiſe, by Warrant from the Sheriff; 
or if he do not, or will not, the Sheriff himſelf muſt 
Eel the Goods. And if the Plaint be in a Han- 
ebe, and the Sheriff make his Warrant to the Bai- 
Wit, who returns that he cannot come at the Goods, 


u de Sheriff may enquire of it at the next County- 
in Lourt, and it being found, may ex Officio grant a 
ecept in Nature of a Withernam, to take ſo much 
„f the Defendant's Goods, or he may have the 


Mitbernam directed to him out of Chancery. Dalt. 167. 
If the Plaint be removed out of the County-Court, 
pr Court-Baron, by a Pone or Recordare, into the Com- 


„„ Pleas, &c. and after the Plaintiff in Replevin is 
10 = Uo * 218 * 

. Nonſuit before or after Avowry made, the Defendant 
av 


may again diſtrain his Cattle for the ſame Cauſe he 
biſtrained the firſt, and the Diſtrained ſhall have no 
Recaption for Damages for ſuch Second Diſtreſs; and 
the Reaſon is, becauſe there is no Plea depending; 
er he may ſue out a Writ of Second Deliverance 


E 


he Party diſtrained, the Sheriff is to make Replevin; 
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Replevin. 


Cl. ain, of Pr 6- 
perty returmnd. 


Retorn. Ha- 
bend. 
Michernam. 


Frauchiſe. 


Wi bernam. 


bone and Re- 
cor dare. 


Second Deliwe- 
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Return irreple- 
vi ſable. 


Gage, Deli ve- 
7 KCC. | 


Rezht of the 
Crown, 


for then the Sheriff ought to ſurceaſe. 3H 7.) 


Grounded on a 
Diſtreſs. 


The End. 


Diſtreſs Real 
ard Perſonal. 


or where Cattle are taken Damage-feaſant, c. I! 


Df a Replevin, &c; 


upon the ſame Record, which is, to revive tbe pg 
Suit. F. N. B. 72. Dyer 41. 

And after this Second Deliverance had, and 7; 
thereon, or that the Plaintiff be again Nonſuit h. 
fore Declaration, then there muſt be awarded x z, 
tornum irreflegiable to the Defendant, and then he nu 
make his Avowry, to the Intent to ground a Win 
inquire of Damages, or he may hold the Beaſ;,, 
_ Diſtreſs, till he be ſatisfied. Dyer 41, 4 
280. | 

If one hath ſued a Replevin, and hath not the Coy 
delivered, then he that diſtrained, upon the Plan 
tiff 's Alledging it in Pleading, and praying Plech, 
ſhall not only avow the Diſtreſs, but gage Deli 
rance, that is, put in Suretics that he will deli: 
the Cattle diſtrained, F. N. B. 74. D. yet in fon 
Caſes he ſhall not be tied to make this Security, wf 
the Cattle died in the Pound, or if he claim a pn 
perty, or where the Diſtreſs was taken in Right 
the Crown, 13 Hen. 4. 13. Nor indeed ſhall a Rel 
be granted, when 1t appears to the Sheriff that th 
King is Party, and that the Taking was in his Rizh, 


1 


I. Bro. Rep. 33. Kitch. 145. 

From what has been ſaid it appears, That a Rr. 
on is grounded on a Diſtreſs, and is a Remedy yn» 
vided, that the Thing may remain with the i 
Poſſeſſor upon his Security given, till the Right! 
Diſtraining be made appear by the Diſtrainer, A. 
the Intent of taking the Diſtreſs is, That the Pay 
diftrained, who is ſuppoſed to with-hold anothe!! 
Debt or Duty, may be forced either to fatisfy ti 
ſame to the Party that claims it, or elſe anſwer! 
him in a Courſe of Law. 

And note; A Diſtreſs is of Two Kinds, either h 
as where Land is diſtrained upon a Grand Cape, ot 
tit Cape, or Perſonal, where any Goods or Chattels, © 
moveable Things are taken for Rent or other Dil] 


in what Caſes a Man may diſtrain in either of the! 
with other Circumſtances of Time, Place, Peri 
and Things, fee my Treatiſe of Replevim, & 


rinted Anno 1718, 20-19: z. 
x ed Anno 1718. pag. 38 96 y 


Ok a Replevin, 8&c. 477 
Mie alſo the Statute of 2 W. & M. That where Ioigreſſes. 
Pods, Cc. are diſtrained for Rent, and the Te- C 

Iint or Owner ſhall not within 5 Days after No- > at. 2 W. M. 
ice thereof, with the Cauſe of Taking left at the © “. 5: 

Jace charged with the Rent, Replevy the ſame, the 

erſon diſtraining may, with the Sheriff, Under- 

deriff, or Conſtable, Cauſe the Diſtreſs ro be ap- 


braiſed by Two ſworn Appraiſers, whom ſuch Sheriff, 
oh) „ ſhall ſwear to appraiſe them truly, &. and may 


Rfrerwards fell the ſame to ſatisfy the Rent and 
harges, Ofc. 

E That Statute alſo enacts, That it ſhall be lawful to 
Witrain for Rent Arrear, Sheaves or Cocks of Corn, 
r Corn looſe or in the Straw, or Hay in any Barn 
Ir Granary, or upon any Hovel, Stack, Rick, S. 
Ind to lock up and detain the ſame where found, till 
-jlevied; and if not replevied, ut ſupra, to ſell the 
me after Appraiſement, ut ſupra ; ſo that it be not 


85 emoved to the Damage of the Owner, but kept 
7 here found and ſeiſed as impounded, till the ſame 
15 de ſo replevied or fold. = | 


And upon any Pound-Breach or Reſeue of Goods 
Wiſtrain'd for Rent, the Perſon grieved ſhall have 
Ba ſpecial Action upon the Caſe, and recover treble 
Damages and Coſts of Suit againſt the Offender, or 
he Owner of the Goods, if they come to his Uſe or 
Poſſeſſion; and if any Dittreſs or Sale, ut ſupra, be 
made where no Rent is duc, the Owner of the Goods 
may by Treſpaſs or Caſe, againſt the Perſon diſtrain- 
* "gan: double Value of the Goods, with 
all Coſts, 


4 Now, to have the Benefit of the {aid A& for 
3 Sale of the Diſtreſs, obſerve. 


. 
2 

4 
4 


The Perſon entitled to make the Diſtreſs may da 


1 : 
1 1 himſelf, or take to his Aſſiſtance any Perſon he 
of can procure to aſſiſt him, and he need not take the 


Eoheriff or other Officer. And if he cannot attend te 
Edo it in Perſon, he may authorize any one or mere 
EPerſons to do it by Letter of Attorney, under his 
Hand and Seal 
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Diſtreſſes. When the Diſtreſs is made, a Note muſt he let 
Vriting, containing the Particulars of the 09% 
Stat. 2 W. & M. Cattle, or Chatels that are diſtrained, with ,, 
cap. F. Owner of them, or at his Houſe, and an Aceh 

| for what the Diſtreſs is made, and when due, 

If the Diſtreſs be not replevied within fire hu 

after ſuch Note in Writing left, the Perſon that ny: 


Die 
the Diſtreſs, may require the Sheriff, or Conſtabe ot 
'Tything-man, to ſwear two Appraiſors to am 
the Diſtreſs truly according to the Beſt of their H 
derſtanding; and after ſuch Appraiſment, you a 
ſell them for the beſt Price can be gotten, and ie 
the Money for and towards Satisfaction of the 1,0: 
and Charges; and give the Overplus to the O1:;;, Wiſs 

The Conſtable cannot refuſe to aſſiſt in the Het 
praiſing, but he is not bound to go with you to n., 
the Diſtreſs, but as you can agree with him. rut 
If the Paſture in which the Diſtreſs is taken iy 
lock'd, if the Key be refuſed to lead them ue 
the Pound, you may make your way out, or |Win 
them remain there, being in the Cuſtody of HN 
Law, and ſell them there, and when the Proper: i 
is altered, the Purchaſer may take them out or = 
plevy them. 3H 
If the Goods diſtrained be forced from the Pe, 
who makes the Diſtreſs as he is driving then 
Pound, or taken out of the Pound, ſuch Reſcou; Wi 
Pound-Breach is puniſhable, but the Diſtreſs may vWF 
taken when there is Opportunity. 3 
The Replevin muſt ſpecifie the Goods replery, 
and the Security for a Return muſt be propor-“ 
able to the Value of the Goods replevied. . 
If you do not give Notice in Writing of #0 
Things diſtrained, and for what you diſtrain then WP! 
you cannot have the Benefit of the Act for Sale, vc 
muſt only detain the Diſtreſs till Replevin or Sa, d) 
faction. | ; 3 
Star. 3 Annæ See alſo the Star. 8 Anre c. 1). That Gonds, Mi S 
cap. 17. taken in Execution may be ſeized by the Lando, 
! for Rent, if only a Year due; and if any Tenant !-WF"' 
moves his Goods, S, c{andeſtinely, &c. the Land 5 


lord may within 5 Days after, ſeize, Sc. and fell 
Proviſo not to ſeize or take Goods, Sc. fold bm fit 
5 al 


a 


| © a Replevin, &e. 
ad for a Valuable Conſideration before the Seizure 
made. . 
| yon my Treatiſe of Replevins, pag. 43, 48, & 59. 
| An Avocury is a Plea or Juſtification made by the 
[Difrainer, &*c. And note; the Declaration in Reple- 
lun is ſhort, but generally the Avowry is long and 
vice, for the Avowwant mult ſhew the Taking of them 
bo be lawful, and why he took them, whether in 
Dis own Right, or as Servant or Bailiff to another. 
b 00. 125. i | | 
| 1 this Aworwry is faid to be in the Nature of a 
Declaration, and therefore muſt contain ſufficient 
latter, upon which he may have Judgment to have 
I Return, If therefore it wants Subſtance, it will 
pot be good, nor will the Plaintiff's Pleadings help 
Er; but if it want only Form, or omit ſome Cir- 
Ecumſtance of Time, Place, c. it may be ſupplied 
Sy the Pleading of the other Party. 
For Precedents of Declarations, &c. in Replevin 
land Avocory, ſee 1 Bro. 304. Bro. Red. 415. Thomp. 264. 
Rb. 141. 2 Saund. 194. 2 Vent. 131, &fc. 2 Lut. 1131. 
Ez Lev, 120. Lev. Entr. 154, fc. and Lillie's Entr. ſo. 
0. to 377. „„ 
K Aae Deliverance, ſee 3 Lev. 105. Pl. Gen. 
. Bro. Red. 414, 418. 1 Mod. Intr. 3 16. 
bee more hereof in my Treatiſe of Replevins. 


Of Actions of Treſpaſs. 
1 1 5 is a Wrong ſuppoſed to be done with 


; Force and Arms, ſometimes againſt the Per- 

Elon of a Man, and ſometimes againſt his Goods, Oc. 

and herein the Plaintiff ſhall recover Damages ac- 

cording to the Wrong done him, and the Defendant 

Eby Strictneſs of Law is to pay a Fine to the King, for 

the Writ always ſuppoſes the Wrong to be done Vi 

& Amis & contra Pacem, c. Vide Finch's Ley, 198. 

Treſpaſſes againſt the Perſon of a Man may be di- Pzrſona! Tre/- 
vided into ſeveral Kinds; as, Paſſer arined. 
(..) Menacing or Threatning; where one doth | 
Etl:reaten to do another any Hurt. 

2.) Aſſault, where one doth vnlawfully ſet upon 


© 65 attempt to beat another, but doth nat. 
(3.) Batt ry, 
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Treſpaſs. (3) Battery, where one doth unlawfully and 3, Wi 
| ally beat another. | 
(4.) Maihem, where one doth by any violent 4; 


take from another the Uſe of his Limbs or Member 
whereby he is rendred leſs fit to ſerve himſelf y, 
Country. | 
(5.) Impriſonment, where a Man is reftraine a 
his ordinary and lawful Liberty, that he cannot q 
about his Buſineſs, as at other Times. Vide oft, 
Treſpaſs againſt Treſpaſs againſt a Man's Goods, &c. may be i 
Goods, KC. to be either againſt thoſe that are animate or ina. 
mate, viz. 1. Animate and Reaſonable, as again hi 
Wife, Child, Servant, Tenant, or the like; or 
Unreaſonable, as Horſes, Cows, Sheep, Beaſts, Pl. 
try, Fiſh, c. 2. Inanimate, as Land, Plate, Hout 
Houſhold-ſtuff, Qc. | 
Alſo Treſpaſſes are done either with Pretence 
Title, by which the Property is altered, or witho 
Pretence of Title. 1 
Local and Tran= They are alſo ſaid to be Local, that is, annexed» Wi 
ſitor y. a Place, as cutting of Trees and Graſs, diggin: Mi 
a" Sc. or elſe they are Tranſitory, as the Ben. 
„Kc. ing of a Man, carrying away his Goods, ſpoiling hi 
N Writings. &c. Finch 5303, 198. Co. Inſt. 1, ,; Cum 
Fur. 33. F. N. B. 48. 
By whom. All Perſons, Men, Women and Children, not di: 
| abled to ſue in any A#ion, may where tis proje 
: have this Action for their Relief. Alſo all Perl 
Againſt whom. Male or Female, Lunatick Perſons, under Age, « 
_ others that do any ſuch Wrong, for which this Ain WF 
lies, may be ſued in this Action. See DoF. and Ss Wi 
dent, ch. 25. Hob. 176. | 
ee And not only he that doth the Wrong, but 1: 
in joins Treſ. that is Acceſlary to it before or after the Thing don, WW 
paſſes, may be charged as Principal by this Action; as wher: 
one doth command, perſuade, procure, or incite at 
other to do a Treſpaſs, and eſpecially if he be pre 
ſent at the doing of it, or doth participate with! 
after it is done, is a Treſpaſſer, and the Party grieve 
may have this Action againſt them all, or any 
them for it: And if many come ro do a Treſpal, 
and they were all preſent when the Treſpaſs is don!, 
and ſome of them do only look on, yet they mays 
de charged as Treſpaſſers, if they do not — 
d 5 | the! 
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| Pariſh Goods belonging to the Church, but a Pa- 


Ot Actions of Treſpaſs, 481 


Heir Diſſaſſent to it; but where ſome of them fall Treſpaſs. 


into the Company accidentally, it is otherwiſe, for 
they may not be ſued. Hob. Pl. 69. Co.-Lit. 57. 
12 H. 7. 15. Dyer 244. Bro. Treſ. 113, 256. Doct. and 


Student 2 5. x 


Church wardens may have this Action for the Church-war- 


riſhoner cannot; and the Parſon may have it for a Parſon. 


| Wrong done to the Church or Churchyard. Bro. Treſ. 
; 389. EN; B. 909« $t 2-7. $6 | 


Exccutors may have it for the Teſtator's Goods Executors, 


taken out of their Poſſeſſion. E N. B. 92, 117. 


Jointenants muſt join for a Treſpaſs done upon the Jointenante, 


| Land they hold jointly. Old Book of Entries. 557, 


87. | | 
g He, that hath but a bare Poſſeſſion of Land, may Poſſeſſion. 


maintain it againſt him that has no Right. Plow. 144, 
431, 546. 3 H. 6. 32. Kel. 163. Alſo he that has but Herbage. 
the Herbage, may have it for a Wrong done him in 

W the Graſs or Grourd. Dyer 285. 5 H. 7, 10: 


A Man and his Wife may have this Action toge- Huband and 


ther, for any the leaſt Beating and Impriſonment of Hife. 

the Wife: But if it be ſuch a Beating as thereby he 

loſes her Company or Service, he alone may have 

it; ſo for any Hurt done his Servant, whereby he 7p the Perſou. 
loſes his Service. 3 Co. 113. 5 Co. 108. 10 Co. 130. | 
S201. 7.54 16 & 7- bt. -- | 

| Ifa Servant do a Treſpaſs by the Maſter's Com- Miſter and Ser- 
mand, both of them may be ſued ; but if the Ser- n. 
vant do more than he 1s commanded, the Maſter 

& fall be charged for no more than he commanded, 
but the Servant for the Whole. Dyer 365. 21 H. 7.21. 
And if a Servant do any Thing on his own Head, he 
alone ſhall be charged. 13 H. 7. 15. Kelw. 3. Note; 
Accord, though executed in Part, is no good Plea to 
n Action of Treſpaſs and Aſſault. Raym. 203. 


As to Menaeing, obſerve, If one threaten me to yas. 


: my Face or behind my Back to kill or beat me, or 


lies in Wait and watches to do it, ſo that I dare not 


follow my Buſineſs, as at other Times, and I have 
any Loſs thereby, I may have this Action for my 
Remedy. But if he threaten only to ſue or arreſt 
de, or the like, and I have no ſpecial Loſs by the 
| Threatning, no Action lies for this. 18 E. 4. 28. 
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Aſſault. 


Battery. 


P er ſonal . 


zaim. 


Ok Akkons of Trelpals. 


10 E. 4. 28. 5 E. 4. 24. 3 H. 6. 18. And by 37 He. 


20. If one threatens he will do me ſome bodily Mi- 
chief, as that he will cur my Arm, Ec. this i; 45 
Aſſault. But 

Aſſault properly is where one does unlawfully fe: 
upon me, attempt to beat me, ſtrike at me, or hold 
up his Weapon to ſtrike at me, being within his 
Reach, or thruſt, or puſh at me, caſt Stones 2 
me, though he does not hit me, throws Drink in ay 
Face, or on my Cloaths, and for any of theſe thi 
Action will lie. But if one ftrike at me at a pre: 
Diſtance, ſo that he could neither hit me nor put ne 
in fear of being hit or ſtricken ; or if he ſtrike a 
me, hurle Scones at me, or the like Acts as before, 
merrily or accidentally, and not purpoſely and fer. 
ouſly ; for theſe Acts, and in ſuch Caſes it ſeems nc 
Action will lie. Bro. Treſ. 236, 336. 7 E. 4. 26. Find 
29, 40. 22 Af. 60. And by 3 H. 4. 9. If one hold 
me by the Arm, *tis an Aſſault, Quære if not a Bar 


tery; for the leaſt touching another in Anger 15; 


Battery. 6 Mod. 149. Vide 1 Mod. 3. 

Battery is where ſome Stroke or Blow is aCually 
given, for he muſt not only offer to ſtrike or atieny! 
to beat as in the Caſes ſupra, but he muſt actual. 
ſtrike or beat the Party to be guilty of Battery; hut 
by 22 Af. 43. and 27 Af. 4. it ſeems, that if A. come 
in Aid of B. who is beating C. tho' A. does not touch 
C. yet he is guilty of the Battery. And it ſeems, 
throwing Drink, Sc. in the Face or on the Cloath 
of another, is Battery. But if any of theſe be don: 
involuntarily, or by Accident, or by unavoidable 
Neceſſity, no Action will lie. Bro. Treſpaſ. 178, 294: 
Hob. Pl. 176. And Note, 2 Rol. Abr. 548. one cal: 
juſtify Battery of another in Defence of his Goocs, 
but he may, if he attempt to take Money out ot ti: 
Purie ; ſo he may in Defence of his Perſon or Pol: 
ſeſſion, as his Houſe, Cc. 

In the Caſe of Maihem, if ir deprive me of the 
Uſe of any of the Principal Members of my Body, 
as my Hand, Leg, Finger, Eye, Fore-teeth or the 
like, ſo that I am the leſs fit for publick Service, | 


may have this Action, or an Appeal of Mathem e: 


my Election, and recover Damages according to my 
Hurt; but if the Hurt be ſmall, only — De- 
Is | | ormit} 
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formity in the Body, in that Caſe this Action of Treſpaſs. 
| Treſpaſs, Aſſault and Battery is the only Remedy. . 
| Finch 204- Stamf. Ii. I. c. 44. Sce 2 Roll Abr. 548. One 

can't juſtify wounding another in Defence of his Poſ- 

ſeſſion, but may juſtify a Battery in that Caſe. 1 

A Man is ſaid to be unlawfully impriſoned, when Tmpriſoment. 
either there is no good Cauſe for his Impriſonment, 

or he that impriſons him had no good Authority ſo 

to do; or if having good Authority he does not pur- 

© ſue it, or doth arreſt at a forbidden Time, or in a 

E forbidden Place, or the like. So, 

It one Jays Hands upon me, and hold me in his 

Arms, reſtrains or keeps me in my own or another 

Man's Houſe, tie me to a Tree or Poſt, put me in 

E a Priſon or Stocks, or any other Way reſtrain me of 

my. Liberty againſt my Will, all theſe are Arreſts 

and falſe Impriſonment. 43 E. 3. 20. Br. Impriſon. 3. 

| 10 Co. 66, 69. 

So if one to whom I owe Money, or have done a 

E Treſpaſs, ſhall of his own Head, without any Writ, 


4 WE inpriſon me till I pay him his Debt, or give him a 
'' WE Recompence for the Treſpaſs; or if one impriſon 
ee! pay him Money, enter into a Bond or Sta- 
ut 


© tute, or make a Releaſe, or the like, I may have 
this Action. F. N. B. 88. Old Book of Entries, 587. 

And yet where I am duly impriſoned by ſome le- 
al Warrant in a falſe or feigned Suit, tho' no 
Noney be due, or the Money is paid, or the like, in 


a E ſuch Cafes I may not have this Action. 43 E. 3. 3. 

5 | | 

* As for Treſpaſſes to Man's Gods, & c. viz, 

0; | : : 
0 For Violence offered to his Wife, Child, or Ser- fe, Child, &c 


rant, fee E N. B. 91. Old Book of Entries 569, 582, 
03. Bro. Treſpaſs 388, 609. See Raymond 259, 260. 
Plaintiff counts, That the Defendant did thruſt one 
. H. upon his Son, an Infant under the Age of 
Diſeretion, by Means whereof his Thigh-bone was 
broke, and the Plaintiff enforced to expend great 
„ bour and divers Sums of Money to cure him: 
1 a: Verdict and Judgment for the Plaintiff by Meunta- 
my ee Ch. Baron and Atkins; Sed Raymond contra, who 
e. held, the Son ought to bring the Action, and not the 
uy Bp Father, and by him the Father can't have Treſpaſs for 
| 13 4 | Beating 
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Houſe or Land. 


Trees, &c. 


Goods, &c. 


Of Adkions of Treſpaſs, 


Beating his Son, if it be not laid per quod ſervitum 
amiſit, ibid. Sed Quere. ; 

or Treſpaſs to a Man's Houſe or Lands, ſee B. 
Treſp. 25, 41. F. N. B. Treſp. in toto. Bro. Treſp. in 1. 


Old N. B. Treſpaſs. a Rol. Abr. Treſp. & 9 Co 11: 


For cutting off or taking away Trees, Corn, or 
Graſs, ſee Perk. 58, 59, 512, 513, 529. 5 Co. $5, 16 
C. L. 55, 68. Dyer 31, 173, 316. 7 H. 4. 17. 21 H.6 
30. 37 H. 6. 26. 34 H. 6. 33. 

Againſt an Oth-er for miſtaking the Goods upon a 
Execution. Dyer 295. Kelw. 129, 119. Dr. & i. 14 
150. „ = | 
For breaking my Houſe. 5 Co. 93. 18 E. 4.41. H. 
FE SS: | | 

About a Diſtreſs. 8 Co. 147. Dr. & St. 112. ENG 
47, 48. 29 H. 7. 11. Bro. Treſp. 29, 220, 344 


A Declaration for a violent Aſlault an! 
: Battery. 


Devon. ſſ. W. queritur de J. B. in Cuſtod. &, « 

8 © eo quod ipſe pred. J. tali Die & tn; 
Vi Armis, vi. Fc. in & ſupra eundem S. apud E.: 
Com. fred. Inſult. fecit i, ſumq; S. adtunc & ibm. verlor 
wit vulneravit EP maletradtatit ac unum ict uri tan: vt. 
lentum Capite ipſius S. incuſſit quod id. S. vi ictus int 
Terram dejeci. fuit pſumq,; S. ſuper Terra. ibm. jacerti 
fot a- tantis ictibus verberavit tam pedibus ſuis calcitra": 
ſuper ventrem quam manibus ſuis ſuter latera per, utter: 
gucd idm. S. pro mortuo jacebat ac ratione ictuum pred pe 
Magnum Tempus widelt. per ſtatium trium Menſiun: tv 


prox. ſequen. egritudine laboravit & in maximo periculs at 


ſue amiſſionts remanſit, Et alia enormia eidm. 5: adt.r 
C ibm. intulit contra Pacem PD. R. nunc ad Dani" 


 ipfius S. 100 l. Ft, S. Sce Hanſ. 12. And for Aſai 


Patiery, and falſe Impriſonment, ſee 1 Bre. 215 
221. Bro. Met. 375. Lev. Ent. 191. 2 Lut. 925, 9+ 
2 Vent 189. 1 Mod. Intr. 308, 356, S Thom». s: 
367. Read. Decl. 402, 403, 404. 2 Bro. 145. Bre. R.. 
477, 505 and fee Cl. Aan. 375. for putting him 
the Stocks, | 


Ok Ackions of Trelpals. 

For lying with the Plaintiff's Wife, ſay; De eo 
uod ipſe pred. J. B. (tali Die & Anno) & diverſ. al. diebus 
& vicib. extunc ſequen. uſq; (tali Die, &.) Vi & Armis 
in & ſuper M. uxor. pred. S. apud L. pred. videlt. in Paroch. 
B. M. de Arcub. in Warda de C. inſult. fecit & iba. M. 
adtunc & ibm. rapuit compreſſit ſtupravit & carnaliter cog- 
rovit eandemq; M. ab eodem S. diu videlt. per ſpaciu. octo 
Menſiu ibm. detinuit per quod idem S. ſolamen conſortium 
O auxilium Uxoris ſue pred. per totum Tempus pred. per- 
didit & amiſtt, Et alia Enormia eidem M. intulit, ad 
grave Dampnum ipſius S. Et contra Pacem dicti D. R. 
unde idm. S. dicit quod deteriorat eſt & Dampnum bet. ad 
gal. Mille Libr. Et inde, &c. 

For Aſſaulting and taking away his Wife, Sc. See 
1 Bro. 388. 2 Bro. 288. Hanſ. 222. Quod ſtupravit & 
carnal ter cogn. Fililam & ſervientem Quer. & ipſa. pravi- 
dam fecit, & c. See Bro. Red. 486. 2 Lut. 1596. 1 Bro. 
221, 2 Bro. 260. Thomp. 389, 392. Bro. Vad. 402. Lev, 
Entr. 18. | 

For breaking his Free Warren, and deſtroy ing his 
Partridges, Conies, & c. Bro. Red. 483. Hanſ. 221, 223. 
1 Bro. 338, 483. Clif. 7:2. Thomp. 291, 387. Rob. 549. 
Hanſ. 211, 216, 218. De Parco fracto. 1 Bro. 134. Clif 
545- Naſt. 444, c. Co. Entr. 457, 408. For Fiſhing 
in a ſeparate Fiſhery, Hanſ. 217, 222. 1 Bro. 337. 
Clif. 734. For taking and impounding of Sheep with- 
out Cauſe. 1 Bro. 338. Thomp. 362, 393 2 Lut. 1439, 


. 1447. Lev. Entr. 202. 2 Bro. 269. Bro. Red. 47 8. Bro. Vad. 
40. For taking and impounding a Horſe, c. 2 Bro. 283. 


Rb. 453. 2 Lut. 1439. Lev. Entr. 202. ſee Thomp. 293. 
For driving (and loſing) a Horſe, Sc. 2 Bro. 272. 
2 Lut. 1410, 1467. Bro. Red. 496. For taking and 
working a Mare, and ſee for driving a Mare, and 
threatning and abuſing his Servant, per gued negotia 
Quer. infect. reman. 2 Lut. 1496. ſee Clif. 739. 1 Bro. 
221, 2 Bro. 260. Thomp. 389, 293. Bro. Vad.g. De Clauſo 


& Domo fract. & de Bonis & Catallis aſportat. 2 Bro. 


271, 281. Thomp. 351. 2 Lut. 1385. De Ch. frat. 
Herba depaſt. arboribus ſucciſ. ſolo faſſo & Lapidibus abca- 
r.atis cum Continuando, ſee Clif. 707, 709, 724. 2 Lut. 
1437. CP Hanſ. 224, c. De Clo. frat. ſolo feſſato, & 
Terra project. capt. de arboribus ſucciſ. tranſciſ. defoſſat. & 
erut. ſee Clif. 703, 708. 2 Bro. 272, 276. 2 Lut. 1354. 


De Clo, fract. & arboribus & ſubboſ. ſucciſ. & _— 
1 „ 1 Bre, 
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Clif. 723. De Clo. fract. herb. concul. pedibus, Cc. See 
with Continuando s. 2 Bro. 252, 254. Thomp. 292, 410, 


Ok Adiong of Treſpaſs, 


1 Bro. 331, 354+ 2 Bro. Meth. 376. Clif. 721. De ch. 
fract. & Herba & Blada conculc. & ſapibus proſtrat. Les 
Entr. 219. 2 Lut. 1347. 3 Lev. 87, 88. 1 Bro, 49, 


361. Rob. 459. Hanſ. 213, 216, &c. 1. Bro. 353, 53; 
Clif. 780. Bro. Vad. 419. 2 Lut. 1348, Sc. See pro be. 
dibus ambulando tantum, 1 Bro. 353. Bro. Red, 47. 
Read. Decl. 416. Thomp. 409. Rob. 457, &c. 

For chafing Sheep with Dogs. 1 Saund. 220. Clif 
705, 723, 731. For hunting Swine with Dogs, ſee 
Hanſ. 221. Thomp. 343. 2 Lut. 1394, c. De Mol: 
percuſſo quod interiit. 1. Saund. 82. De ducbus Caniby; 
venat. capt. & interfect. 3 Lev. 25. Clif. joa, 735. IM. 
intrand. 307. | e ; | 

For tearing a Bond, &c. See Bro. Met. 374. Har 
220. 1 Bro 338. Thomp. 292, 293. Clif. 704, 716. Bu. 
ad. 406. For counterfeiting a Writing. Cl. Man. 381, 
38 | 

: For breaking open the Plaintiff's Hamper, and 
taking out Hares, c. viz. e 

Devon. [. S. N. nuper de E. in Com. pred. Gen. A.. 
zach. fuit ad reſpond. O. C. Ar. de plito. quare Vi & Ai. 
mis Clm. ipſius O. apud H. in Com. pred. fregit ac bona & 
Catalla ſua ad valenc. 40 f. ibid. nuper invent. fregit lace- 


rait & ſpoliavit ac alia Bona & Catalla iſſius O. ad 


valenc. 40 8. ibid. ſilit. nuper invent. cepit & aſportavit & 
alia enormia ei intulit ad grave dampnum inſins O. & con. 
tra Pacem D. R. nunc, &. Et unde idem O per J. T. 
Attorn. ſuum queritur quod pred. S. tali Die & Anno V: 
& Armis, &fc. Clm. ipſius O. apud H. pred. fregit & ir- 
travit & Bona & Catalla ſua videlt. un. Hanapariu 
(Anglice a Hamper) ad valenc, &c. ibid. nuper invent, 
fregit Laceravit & Spoliavit ac quod pred. S. pred. die— 
Anno ſupradict. Vi & Armis, &c. apud H. pred. al. 
Bona & Catalla ipſius O. videlt. 6 par Leporu. (Anglice 
6 Brace of Hares) & 5 par. Phaſianorum (Anglice 5 
Brace of Pheaſant-Cocks) ad valenc', &c. ibid. ſimiliter 
nuper invent. cepit EP aſportavit. Et alia Erormia, &c. ad 
grave Dampnum, &c. Et contra pacem, &c. Unde dicii 
quod deteriorat. eft & Dampnum habet ad valenc. 100. & 


inde, &c. Note; The Defendant here pretended to 


open the Hamper, Ec. by Virtue of a Warrant to 


earch for Game deſtroyed by Poachers; but that 


1 | Matter 


Ok Trover and Converſſon, 487 


Matter was not proper to be ſet forth in the Decla- Precedents. 


ration. ö 4 | 2 : 
For other Declarations and Pleadings in 'Treſpaſs, 


| ſee Lilly 425 to 457» 


Of Trover and Converſion. 


His in its own Nature is but a ſpecial Action of e Nature, 
the Caſe, and lies for me againſt any Perſon, 
who having gotten into his Poſſeſſion any of my 
Goods doth refuſe to deliver them upon Demand, and 
is to recover the Things Themſelves, if they may be 
had, and Damages for the Converſion ; or Damages 
for both according to the Value, &c. 
And generally where in any Caſe another has any Detinue à Con- 
Thing of mine, and I may have Detinue for it, there verſion. 
after I have demanded it, and he denies to deliver, I 
may have Detinue, or this Action at my Election, 
Vide Practical Regiſter, 6. 1 Cro. 78 1. & ante Title De- 
inne. And note; a Denial to deliver is a Converſion 
in Law, 1 Cro. 581. 10 Co. 56. or rather *tis an actual 
Converſion. Vide 6 —_ 2 - I Cro. 262. 5 
This Action will lie for Money in a Bag or Cheſt, or f 
for ſo many Pieces of Gold at ſo much a piece, or for een 
ſo many Pieces of Silver in certain; ſo for any live 
Goods, as Horſes, Oxen, Sheep, Hens, Sc. or Things 
inanimate, as Rings, Carpets, Wood or Trees cut 
down, Ec. So for Things that have been fere Nature, 
as for Deer, Hawks, &c. but this muſt be after they 
are reclaimed, For while they are fere Nature, this 
Action will not lie for them; nor will it lie for any 
Part of a Freehold, as for Lead upon the Houſe, 
Doors or Windows, Sc. affixed thereto, c. whiles 
they ſo remain; but if they are converted after they 
are removed, it will lie. Alſo to maintain this Action, 
che following Rules muſt be obſerved, viz, 
1. That the Plaintiff has a Right to the Thing. 11 Co 19. 
2.That the Defendant hath,or had it in his Poſſeſſion. 
3. A Demand and Denial to prove the Converſion. 
4. The Things muſt be ſer down in the Declarati- 
an, but the Time of the Converſion is not needful. 
on in this Action the Defendant cannot wage his 
aw. 
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Gera! Iſſue. 
Special Matter 
#2 Evidence. 


Ok Trover and Converſion, 


A Declaration in Trover is thus: In C. B. A. B. . 
Attach. fuit ad reſpond. D. E. placito Tranſgr. ſuper 05 
ſum & unde idm. D. per J. S. Attorn. ſuum querity 
quare cum pred. D. tali Die, &c. apud, &. poſſeſſnm 
fuiſſet de, &c. (naming the Goods in particular) 4 
valenc. vel pretii 3 l. ut de bonis ſuis propriis & ſic int 
foſſeſſionat. exiſten. idem D. (eadm. bona, c. naming 
them) extra manus & poſſeſſionem ſuas caſualitey perdidi 
& amiſit que quidm. bona, &c. Poſtea ſciliret pred. Di, 
c. apud, &c. pred. ad manus & poſſeſſion. pred. A. pr 
Invencon. devener. pred. tamen A. ſciens (the Goods, &e,) 
pred fore bona, &c. ipſius D. propr. & ad ipſum D. 4 
jure ſpectare & pertinere Machinans tamen & fraucule 
ter intendens ipſum D. de (bonis, &c.) pred. callide 6 
ſubdole decipere & defraudare (bona, &c.) pred. lin 
ſepius requiſit. fuiſſet eidm, D. non deliberavit ſed (bor, 
c.) pred. poſtea ſcilt. Die, &c. apud &c. in uſum ſuun 
proprium convertit & diſpoſuit ad Damtnum, Ec. 

For Trover by an Executor for Goods, which came 
to the Defendant's Hand after the Death of the Teſta. 
for. 1 Mod. Intr. 15, 16. Rob. 80, 447. Bro. Red. 145 
152, 153. By an Adminiſtratrix, and for Goods in 
her Poſſeſſion after the Jeſtator's Death, Thomp. z. 
By a Man and lis Wife Executris cf the Teſtator, 
for a Trover in the Teſtator's Life, See the Tres. 
tiſe of Trover and Conver. 145, 147, 150, 153. For 
Goods loft out of the Adminiſtrator's Cuſtody, i, 
148. 1 Mod. Intr. 17, 18. | 

As to Bars and Plcadings in 'Trover, they were 
formerly of divers Kinds, Vide Pot; but now they 
are reduced almoſt wholly to the general Iſſue, Not 

uilty, and the ſpecial Matter to be given in Evi 

ence; and any Thing may be ſo given in Evi 
dence, which proves the Plaintiff has no Cauſe of 
Action, or which entitles the Defendant to the 
Thing in Queſtion. And Twiſden, 1 Keb. 303. ſaid 
there is no Plea in Trover, but Releaſe or Non Cul. 
for every ſpeci«t Plea in Juſtification is rantamount, 
Yet it has been frequently held, That in this Action, 
ſome Things may be either pleaded ſpecially, or 

iven in Evidence, as the Matter of an Eftray, © 
ee Co. Enty. 40, Cro. Eliz. 516. 5 


— 


The. 


Of Trover and Converſion. 


| The Citizens of London gave in Evidence their 
tom to take Toll, Jones 240. and tis there ſaid, 
$rery Thing that proves the Converſion legal may be 
Firen in Evidence; as, That the Goods were taken 
Ind fold by Virtue of a Commiſſion of Sewers, Alen 
2. So a Seizure of Goods foreign bought, and' forcign 


pot the Goods of the Plaintiff. 5 Hen. * 
so Defendant may give in Evidence, That the 


„ oods were pawned to him for 10 l. or that he di- 
) Wh:incd em for Rent or Damage feaſant, or took 
„em tas Tithes ſevered, or as Sheriff in Execution. 


And by Doddridge, in Trover, &c. if the Defendanc 
erive a Title from a Stranger, this amounts to the 


* Whcrcral Iſſue; otherwiſe if from the Plaintiff, Latch. 
a, Wis. And Bailment of the Goods to deliver ro an- 


other; and Delivery accordingly amounts to the ge- 
Pera! Iſſue, and yet may be given in Evidence upon 
In. 3 Bul. 209. _ : 
If the Plea in Bar in Trover does not anſwer the 
„oeclaration, but amounts to the general Iſſue, then 
in Wis aid the Plaintiff may demur, but need not ſhew 
: With: Cauſe of his Demurrer : But if the Defendant 
„its a Property in the Plaintiff, he may plead any 


Woing it; and if the Plaintiff does not ſhew as Caule 
„ef bis Demnrrer, that it amounts ro the general 
ve, it will be for the Defendant; as where the 


4 


e beſendant pleads a Sale by a Stranger in Marker 
7 {WOrerr, the Plaintiff demurred generally, and ad- 
t eeged for the Defendant, that Cauſe. ought to be 


Penn. 3 Cro. 48 5. 

He who makes a ſpecial Juſtification ought to make 
R of ſuch a Thing, which is not juſtifiable to be done 
Mthout ſome ſpecial Cauſe ; otherwiſe his Juſtifi- 
ation will amount but to the general Iſſue. 1 Rel. 
Rs 1. Hi. Ec. Iuſtification by Diſtreſs for Damage- 
FPazant amounts but to the general Iſſue. Hob. 187. 
Oro. El iz. 4. 33. So Juſtification by Diſtreſs for a Rent- 
Charge, abſque hot, that he converted them, is ill. 
In Trover for Corn, the Defendant makes Title 
thereto, as for Tithes ſevered. The Plaintiff demur— 
md ſpecially, becauſe it amounted to Not Guilty, 
and judgment for the Plaintiff; For this Action 
= | compre- 


Eid, by the Cuſtom of Lynn. So, that they were 


Q ere ie lam 


Statute. 1 


1 3 Matter to ouſt him of it, or to juſtify his 
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(a ion. 


H Hat Pleat 
Nun 66 gene- 
ral ue. 


490 Ok Trover and Conber lion. 
Trover. comprehending a Title in it, ſuch a Plea is ng, 
lowabie. Cro. Car. 157. 2 Bulſt. 204, 205, 
WW In Trover for a Horſe, the 1 . Thit 
he being a Common Innkeeper, took the Hort: 
Livery at Rack and Manger, and that the Hy! 
died in his Cuſtody. The Plea is ſaid to he i 
becauſe it amounts only to Not Guilty, 1 py 
Rep 22. And in Denny and Terry's Caſe, 2 K+, J. 
ver for a Mare, the Defendant pleads, That after th 
Trover alledged, he re-delivered the Mare t0 f 
Plaintiff, which he accepted. Plaintiff demur; {y, 
cially, for that it amounted to the general Ia 
Fudgment pro Quer. 

Plaintiff declares, That the Defendant found tj 
Goods, and delivered them to a Perfon unknown, Ny 
delibeyavit modo & forma is no Plea, but he oughty 
plead Not Guilty to the Wrong ſuppoſed. 1 Leon, ::: 
And for a Sale to Perſons unknown, Non ver:idt ny 
forma, & boc paratus, &c. amounts to the gener] 
Iſtuc. 1 And. 30. Dyer 121. So that the Plaintiff un 
not poſſeſs d ut de bonis propr. is no Plea; for he olg 
to plead Non Cul. to the Miſdemeanor, and give tt: 
other Matter in Evidence. 33 Hen. 8. 

Defendant pleaded, That the Plaintiff pawnedth 
Goods to him for 101]. and that he detained the Gini 
for the ſaid 101. *Tis ſaid to be no Plea, for he ouyi 
to plead the general Iſſue, and give the Matter t 
Evidence; and he ought to plead Not Guilty to ti: 
Wrong ſuppoſed, Mod. Rep. 138. and as is ſaid befor, 
there is no Plea in Effect in Trover, but a Releaſe u 

Not Guilty; ſo every Thing which proves the Co. 
verſion legal may be given in Evidence. Fo, :4: 
1 Keb. 303. | - 1 

But fee 2 Vent. 295. Where the Plaintiff demurt: 
and ſaid, That the Plea amounted to the general lſut 
and that if the Matter would avail the Defendan, 
it might be given in Evidence; but anſwered, Tii 
twas no general Rule, that a Matter could no: ©: 
pleaded ſpecially, which might be given in Eyicei 
upon the general Iſſue. For in an Action of Da 
for Rent, an Entry and Suſpenſion of the Rent 7 
be given in Evidence upon Nil Debet; yet tis ali) 
allowed to be pleaded, and ſo Ni habuit in Tever 

tis; and whenever the Matter pleaded contin 


Mete 
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latter of Law, it is allowed to be pleaded, though = Trover. 
[night be ſhewn upon the general Iſſue, Hob. 127. NY SY 
4 ſo it was held per Cur. Mic. 1 W. & M. Matter of Law. 
And it is ſaid, tis allowable in Two Caſes to plead here to plead 
cially, where = may plead the general Iſſue, and ſpecially or gene- 
je the ſpecial Matter in Evidence, viz. 1. When a ray. 
fendant by his Plea doth admit ſome Colour of 
&ion to be in the Plaintiff, but ſhews ſome ſpecial 
luer of Fact to avoid it. 2. Where he pleads Mat- 

of Law, which admits the Fact, but is not proper 

ra Jury, though it amounts to Not Guilty. As, 

A Eeleaſe is a Bar in Law, yet may be given in 

Fvidence. So it may be pleaded without giving any 
rmal Colour, for that implies, That the Plaintiff 
ght have his Action elſe ; and the Defendant needs 
bc intruſt a Jury wich Matter of Law, but refer it 
the Conſideration of the Court. 

So in Action of Treſpaſs or Trover, for taking away TreÞſs, &c. 

pods, the Defendant pleads, That he bought them in 

Warker Overt; this is a good Plea, becauſe it ac- 

Povledges that the Plaintiff had a good Cauſe of 

tion, if it had not been, for the Property being 

Ad in Law altered and veſted in the Defendant ; 

d that a Diſcharge in Law from the Action is moſt 

tural and proper to lay before the Court. 

0 21 E. 3. 17. To a Conſpiracy, the Defendant Conſpiracy. 

ſtifes as an Indictor, yet this in Evidence would 

re diſcharged him. So A. 600. Plaintiff demurred, 

cauſe the Defendant's Plea amounted to Not 

Wilty; for the probable Cauſe was the Gift of the 

Ktion, and that anſwered the doing of it without 

bable Cauſe, and yet held a good Plea and Juſti- 

Nation, ſee 3 Cro. 871, 900. 2 Cro. 130. So Kelw.Sr. 

bd Dyer 285. He juſtified ſpecially, though he 

Went have pleaded Not Guilty, and the ſpecial 

Water in Evidence would have reach'd him; but he 

Dold ſet forth a legal Juſtification in his Plea, 

Wat he was under the Protection of the Law, and 

Ws was held to be ſufficient, Vide Bridg. 130. 

y which laſt Authorities it appears, That where 

D fendants have Matter in Law to defend themſelves 

from the Plaintiff's Action, they may either ſave 
„ emſelves the Benefit of that Defence upon the 
d eeral Iſſue, or plead the ſpecial Matter; and it mall 


Colour. 


be 
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Caution 


Traverſe. 


Not aver. 


able. 


Froperty proved. 


Ok Trover and Converſion, 


be a good Juſtification in Law. But however, tl 
in Treſpaſs, yet in this Action it is good to be cy; 
ous ; for ſeeing almoſt all Pleas in this are req; 
into the general Iſſue, and to give the ſpecial Ma 
ter in Evidence, look to what Purpoſe you plex: i 
cially. See 2 Bulſt. 234. 10 Co, 90. 

Alſo 'tis ſaid, That in Treſpaſs, Colour of Pofſeſiy 
given by the Defendant to the Plaintiff ſufficeth, h 
cauſe the Declaration 1s general upon a Suppoll 
without any certain Title; and it is ſufficient to 
ſwer a Suppoſal with a Colour of Poſſeſſion only 
But in Actions of Trover, and in all other AG 
where the Plaintiff makes Title to the Thing © 
manded, or to a Thing for which he demands Þ; 
mages, there the Defendant ought to make a betet 
Title to himſelf, and to traverſe the Title ef n. 
#.zinrf, or elſe to confeſs and avoid it. Tel. 
L Z Brel ſt. 234. . 

In / rover and Converſion, the Converſion is traverſabe 
and therefore the Time and Place of a Converſon mil 
be ſer down in Pleading. 1 Cro. 97, 201, 555. Yetthe 
Converſion is ſaid to be ſeldom traverſable, except in 
ſpeciat Matter, as where A. lends Money to B. ant 
B. delivers him a Pawn for it, there the Conve 
traverſable. So where the Plaintiff plead+, Thaithe 
Money was delivered him to keep, *till 4. ani}, 
were agreed who ſhould have it, and that A. end. 
were not agreed, ahſi ue hoc, That he converted !! 
1 Lev. 247. 2 Len. 94. 2 Bulſt. 307. and by 1 Len. 1, 
222. neither the Property nor the Knowing is aver 
ble; and Yelv. 199. Matter in La is not iraverſable 


Where a Juſtification in Trover ariſes upon a Saf 


there needs no Trayerſe of any more than the Phat 
zledged, and not the whole Country; but if itte 
trarfitory, as in Treſpaſs, Battery, taking G09 
Sc. there the whole Country muſt be travers 
Brozunl. 13. But this is only upon a ſpecial Jultinc 
tion, by reaſon of his Office or ſuch like. 1 Rol Ry 
49. 3 Bult. 209. | | 


"When the Defendant in Trozer pleads Non Cul. ie 


Plaintiff muſt prove the Property in the Goo e 

Where a Man claims not any Intereſt, but juſtihes 
by Command or Authority derived from another, the 
P:aintif may reply De injuria ſua propria. Bus (als 


ad 


Ok Trover and Convetſion. 493 


do Replication, where the Defendant juſtifies by 
claiming Intereſt in the Freehold to himſelf. 

for Pleas in Trover, ſee Winch Ent. 109. Bar by Cu- 
tom of London to buy and ſell, between Sun-rite and Pleas. 
$un-ſer, in the Shop of every Freeman, and that B. 
ſold him the Goods there, &. Replication, That the | 
Defendant found them as in the Count, and after de- Sale, & 
livered them to B. who by Covin between him and 
te Defendant, ſold them to the Defendant, and a 
Rejoinder and Surrejoinder thereon. And ſee, that 
the Defendant bought the Goods in Market Overt. 
Raft. 675. Winch 109. Hern 25. Rob. Ent. 24, 449. 
Mo. Intr. 151. Thomp. 62, 69, 234. 1 Bro. 158, 387. 
The Defendant juſtifies the taking as aforeſaid by the 
Mayor, Ec. of London, being ſold in Smithfield before 
nine a Clock. Thomp. 380, Sce a Juſtification by a 
lawful Buying and open Sale thereof again, and tra- 
verſe the Knowing the Property to be in the Plain- 
tif. Rob. Entr. 30. Bar, for that he took the Mare 
as an Eſtray, and made Proclamation, and put her 
to Paſture, and for that the Plaintiff would not pay 
for the Feeding, detained her guouſque. Replication, 
| That he offer'd 13 . 4d. for the Feeding, which the 
Defendant refuſed. Rejoinder, Proteſtando, that 13s. 
and 44. was not ſufficient, & pro plito. quod non obtulit. 
Bro. Red. 94. See 1 Brown's Ent. 356. Treaſ. Trove 177. 
Cr. Lutr. 8. | 

Juſtification by an Hoſtler for Hay, Sc. Reb. Ent. 
:6, 27. Hern 162. Defendant juſtifies by Diſtreſs for 
Rent. Rob. Entr. 450. 3 Brow. 43S. Bar by a Water- 
man, that the Goods were loſt by Tempeſt, and tra- 
verſe Negligence. Bro. Red. 101. Bar, that he licen- 
| ſeda Stranger to pawn the Goods, as a Security for Mo- 
| ey lent. Replication, Quod non licentiavit. Vide T homp. 
Entr. 61. Treaſ. Trov. 158. 2 Rob. Ent. 43. Med Intr. 
| 149. Non Cul. to Part, and another Action and Re- 
{ covery in Bar ad Reſid. Treaſ. Trov. 163. Defendant 
| juſtifies as Bailiff of a College, Bro. Red. 102. as Bai- 
lift to a Court-Baron, Treaſ. Trov. 181. for ſeizing a 
Ship, Sc. as Prize, trading againſt the King's Pro- 
hibition, juſtifies as Captain of a Man of War. Bre 
Red. 69. for raking a Boat, juitifies as Wreck. Reb. 
Ent. 445. for ſeizing Goods as forfeited by Default of 
Appearance to the Bailiff of Weſtminſter. Rob. 447. 
Treaſ. Trov. 181. Beige 
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$pecial Plea. 


ure it lies. 


Voluntary and 
Permiſive. 


Fac. 255. Cro. Eliz. gol. Telv. 194. Demiſe, Na; 


Waife, 5 Co. 109. Cro. Eliz. 611, 693. I Keb. 529, 4 


Meſt. 10 E. 1. Gleuc c. 5. Old N. B. 36. 1 Co. 54. 11 


Ok Attions ok alle. 

Beſides which, there were formerly ſeveral (, 
general Pleas in Bar to this Action; as Recovery! 
Treſpaſs. Winch Entr. 99. See 1 Cro. 36. 3 Mod.! 55 
472. or in other Actions, Winch 62, 99, 100. 09. 5 
39 5 Co. 61. 2 Vent. 169. by Releaſe, 1 Broms. zy. 
lern 123. 1 Cro. 49. 5 Co. 27. By Licence, Tum 
61. By Command, Poph. 208. By Accord and Ab. 
trament, Damages being only recoverable by ou. 
lawry. 3 Len. 205. By Cuſtom, Rob. Entr. 26. Im 
162. By Execution, Rob. Ent. 451. Cro. Elis. 5, 
Attachment, 1 Keb. 211. Diftreſs, 3 Bro. 483. 0 
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31, 32. Sale, Raſt. 675. Rob. Entr. 30. in Marks 
Overt, vide ſupra. By Pledge or Pawn, Rob. Ent, 3; 
Hern 177, 209. As Tithes, Latch 8, 176, 184. W. 


an Eſtray. Co. Entr. 40. Cro. Eliz. 716. But many 
of theſe are now reduced to the general Iſſue of N 
guilty, as aforeſaid. 


And Note; If the Defendant pleads a Special Pl Wi" 
he muſt either cdnfeſs and avoid, or elſe traverſe the > 
Title of the Plaintiff : And the Converſion is traverl. 1 
able, for it is the Subſtance of the Action; for if o ff 


find Goods, and doth not convert them, no Attn 
lies. Cro. Eliz. 97. and ibid. 435. Dee and Bacon. \ 
Traverſe held not good, becauſe he did not confel 
(or anſwer to) the Converſion. But a Denial or Refuli 
to deliver, is a Converſion as aforeſaid. 


Of A@ions of Waſte. 
= lies where any Tenant for his own or ano 


ther's Life, Tenant for Years, or in Dower, o: 
by Courteſie, or Guardian in Socage, doth make 
Waſte or Spoil in the Woods, Gardens, Orchards, ct 
Lands he holds, to the Prejudice of him in Reverſion, 
or the Heir: And it is either Voluntary, as where the 
Tenant willingly does it; or Permiſſive and Neel! 
gent, where he ſuffers it to be done. And by Dyer 
281, Voluntary and permiſſive Waſtes are puniſhable 
alike. Sed Quere Stat. Marl. c. 23. W. 2. 14. Stat, 


Co. $Os F. N. B. 94. Fitz. Wat 62, 15» " 


Ok Adions of Waſte, 


hen 'tis againſt him that hath the preſent Eſtate, or 
the Tenuit, When againft him that once had the 
Fate in the Land; and where *tis found againſt 
bim in the Tenet, the Plaintift ſhall recover treble 
bamages, and the Place waſted, viz. If it be in a 
hole Houſe, then the whole Houſe; If in one or 
xo Rooms ſeparately, then thoſe Rooms only; If 
be in a Cloſe, as much of the Cloſe as is waſted ; 
leit be in the Trees or Hedge-rows, the Circuit of 
he Root and no more; If in a Corner of a Wood 
cre and there, then that Corner only; but if in di- 
ers Places of the Wood up and down, then perhaps 
the whole Wood: And this he ſhall recover, diſ- 
barg d of all Incumbrances. 

| It may be had by him that is in Reverſion, or next 
1 Remainder in Fee Simple or Fee Tail, after the 
particular Eſtate for Life, &#c. ended, vr by his Heir 
er Grantee of a Reverſion or Remainder, or by the 
Grantee of ſuch Heir or Grantee, and ſo by any 
Grantee of the Reverſion in infinitum. 1 Co. 53. 
N. B. 57. But Tenant for Life, c. or that has a 
ges Eſtate than Fee Simple or Fee Tail, may not 
have this Action. Co. L. 273. Noy 26. 

| If the Anceſtor die pending the Action, the Heir 


ers be of a Reverſion, and Waſte is committed, and 
fone of them die, the Survivor and Aunt may main- 
Kain this Action. 1 Co. 53. 


Eine and her Husband muſt join in it. 9 H. 6. 43. 
N. B, 57. See Co. Lit. 285. | | 

| It lies, as aforeſaid, againſt Tenant for Life, 
Dover, Courteſie, or for Years, though bur for a 
Near or half a Year. Gu. c. 5. 1 Co. 54, 310. 10 Co. 
59. 6 Co. 37, 73. But not againft Tenant in Fee- ſim- 
le, or Tail, or Tail after Poſſibility, ibid. Nor a- 
eamſt Tenant by Elegit, Statute Merchant or Staple, 
Frenantin Mortgage, or Tenant at Will. 5 Co. 12, 89. 
0. 53, 54, 57, 185. 6. Co. 41. F. N. B. 59. Nor 
bY.) it lie againſt Executors or Adminiſtrators 
or Waſte done by the Teſtator. Sce E N. B. 57. Ke! 
. Sed Quere, 5 Co. 12. 10 E. 3. 1. | 


fr 


4 Writ of Waſte is brought either in the Tenet, 


may finiſh it by Stat. 11 H. 6. 5. and if two Copart- 


fa Feme Covert have Cauſe to bring this Action, 
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How. 


By whom. 


Againſt n/a. 
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* * uin 
Houſes. 


x Lev. 309. 
2 Saud 252. 


Ot Aitons of Waſte,” 


It lies againſt an Infant, not only for Waſte dh 


by himſelt, bur alſo for Waſte done by a Stranger v4 
1 Co. 53. Ir lies againſt Husband and Wife, 1 
Leaſe be made to the Wife alone for Years, and fp * 
or her Husband doth make Waſte, F. N. B. 5, |. = 
lies againſt Tenants in Common, and Jointengy * 
1 Co. 200. againſt a Diſſeiſor. Bro. Waſt 36. Y * 
Prev. 3). againſt a Stranger. 1 Co. 54. Dr. & 5 21 
34. Guardian in Socage, c. 1 Co. 54. F. N. B. 50, er 
5 Co. 12. 6 Co. 7. | | "Vo 

To pull down Houſes, or ſuffer 'em to be uncore;. che ! 
ed, whereby the Spars, Rafters, Planks, or other In 1 
ber becomes rotten, is Waſte: But if uncovered whe 15 
let, and tue Tenant ſuffer it to fall dawn, not Watte; rf 
yet tho' it be uncovered and ruinous, if the Term 5440 
pull it down, it is Waſte. But cis queried if he bu make 


it again. 40 Aff. Pl. 22. 23 H. 6. 24. 29 E WM. 1; 
Co. L. 53. | 


If the Tenant, &c. raze or pull down a new Fran: 26h 
of a Houſe, which was never covered, it is no Maß. But 
40 A. Pl. 22. Fro. Waſt 117. Kitch. 242. Yet if eg 
build a new Houſe where none was before, it ide 
Waſte, and if he after ſuffer it to be uncovered, 0⁴ 
this is a new Waſte, Co. Lit. 53. Kit. 242. 42 E.. ue 
12 H. 4. 6. 17 E. 2. Waſt 118. lor do 


If a Houſe be uncovered or overturned by Ten ag. 
peſt, or burnt by Lightning, or proſtrated by ENÆE rin 
mies, c. without any Default of the Tenant, habit 
was ruinous at his coming into it, and falls for u o- 
of Repairs, no Waſte, Co. Lit. 53. Li. 4, 65. And tie age 


Tenant may rebuild it with ſuch Materials as .. 50 


main, and with other Timber growing on the Lani u 


| for his Habiration : But if he makes it larger than 
was, tis Waſte. 43 E. 3. 6. 11 H. 4. 32. 22 H.6. 1%. HCerm 


But if a Houſe be only uncovered by Tempett Noot. 


otherwiſe, though 'tis no Waſte to let it lie fo, i x 
the main Timber be rotten, yet then it is Waſte Heron. 
not repairing it in Time. 12 H. 4. 4. Co. L. 53. ku a 


241. If a Tenant ſuffer Houſes to be waſted, «: 
then fells Timber to repair, this is Waſte, FEN! 


grow 


bo E 


59. And Note; Tho' there be no Timber growl Cu 

upon the Ground, yet the Tenant at his Peril mil Wand: 

| keep the Houſes from waſting. 38 Af. 1. 44 E. 3: 21: UW. 
L 
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Df Actions of Taſte; 497 

if Glaſs Windows (tho' glaz'd by the Tenant,) be Windows, &cc. 
broken down or taken away tis Waſte, for the Glaſs is | 
part of the Houſe ; and ſo of Wainſeot fix'd to the 
Walls or Poſts with Nails, Screws, or Pins; for if it 
he once fix'd, 'tis Part of the Freehold ; and the like of 
Benches, Doors, Furnaces, &c. annexed to the Houſe, 
tho! fix'd, by the Tenant, or him in Reverſion. 
05. L. 53. Dyer 272. 42 E. 3. 6, Sc. Vet if a Termor 
erect a Furnace, &. in the Houſe, and not fix it to 
the Walls or Poſts, and take it away within the 
the Term, this is no Waſte, for the Houſe it not im- 
raired. 21 H. 7. 26. per Kineſmil. And in London "tis 
ual to remove Furnaces, Wainſeot Shelves, &c. 

if a Stable be ruinous at the Time of the Leaſe 
made, and fall, the Tenant may cut down Trees to 
mike a new one; Bur if there were none before, 
us Waſte to cut Trees to build one, 11 H. 4. 32. Kit. 
242. and ſo it ſcems, if he build after they are cut, a 
ſecond Waſte, | | 
Zurning a Houſe by Negligence or Miſchance is 
Waſte, Co. L. 53. Quere on the Stat. 6 Anne, ante, if 
it be now ſo, when done by a Servant or Lodger, | : 
| Oak, Aſh and Elm, are Timber-Trees in all Places, Waſte in Tres. 
ind eutting them down, or lopping and topping them, d ar] 
or doing any Ac whereby the Timber may decay, is 
Waſte, And Beech is allo Timber in Places where 
[Timber is ſcant, and where uſed in Building for Man's 
[Habitation; and if a Tenant cur down ſuch, or grub 
vo or ſuffer the young Germins to be deſtroy'd, it is 
Waſte. Co. L. 53. 22 H. 6. 12. F. N. B. 59. 
So though he may by Law take Plough bote, 
huſe-bote, Hay-bote, and Fire-bote, FEN B. 180. and 
may cut Underwood, &c. Yet if he ſuffer the young 
Cermins to be deſtroyed, or ſtub up the fame by the 
Roots, ſo as it can grow no more, this is Waſte, 
10 H. ). 2 .. And where there is a Wood in which 
rows nothing but Underwood, the Termor cannot 
feut all; contra where Aſh, Beech, or other Trees 
eros among the Underwood, there he may cut all. 
$40 E 6. Bro. Waſt, 136. | | 
| Cutting of Beech, Birch, Aſp, Maple, Willows, Cc, 
Manding in Defence, and within View of che Houſe, 
Þs Waſte. 40 E. 3. 15. Sc. And eis ſaid cutting of 
White Thorn is Waſte, but not of Black Thorn, 46 E. 3. 
K le 17. fed 
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Waffe in Or- 


char us, Gar- 


dens, &c. 


Ok Adtons of Taſte. 


I 7. ſed quere. Vet cutting of Hazels which grow po: 
under great Trees, but in Places by themſelves i; 


Vwaſte: So to ſtub up, or deſtroy 2 Quickſet. Hedge af 


White-Thorn; Qusære if not fo ef Black Thorn, 4“ 
E. 3. 17. 9 H. 6. 10. Co. L. 53. But cutting of Wood 


that is hollow or dry, Ec. is not. Co. L. 53. F. N. B. 59, 


Where Oaks are cut, and the young Germins (uf. 
fered to be eaten by Cattle, ſo that they will be bu 
Shrubs, this is Waſte, 11 H. 6. 1. and one may afgr 
Waſte in cutting of twenty Oaks, and another Walt: 
in not ſpringing their Stocks and Germins; for if they 
were ſaved, they would ſpring again and grow t 
Timber. 22 H. 6. 14. 

Beech of the Age of twenty Years or upward may 
not be cut by Tenant for Life or Years unleſ; in 


ſome Countries where there is Plenty of Timber. 


il H. 6. 1. Bro. Waſt, 184. ſed vide 446, 136. Dut 
Waſte can't be alhgn'd in cutting Beeches of 7 or 
Years, 13 H. 7. 21. Alſo a Termor may take Lech, 
Aſh, or the like ſeaſonable Wood, which have uſe! 
to be felled every 10, 16 or 20 Years, and this is r0 
Waſte, for it is Husa Cedua. 4 E. 6. Bro. Maſt, 156 
contra where they are fit for Timber, except fo: 
Reparations. Vide 11 H. 6. 1. : 
It a Tenant cut down Trees for Reparations anc 
ſell them, and after buys them again, and employs 
them about neceſſary Reparations, yet the Sale 
Waſte, for he can't ſell the Trees, and with tie 
Money cover the Houſe. Co. L. 53. So cutting 
Beeches end ſelling them is Waſte, but he may cn 
them to repair upon the Land, i. e. the ſame Land, 
but not upon other Lands. 7 H. 6. 40. 11 H. 6.1. 
Alſo he may take ſufficient Wood to repair Wall 
Pales, Fences, Hedges and Ditches as he found then, 
but to make new ones will be Waſte, Co. Lit. 53. 
Perk. 238. 1 1 i. E. 1. 134 
7. 21. Dyer 36, 37, 43, 314, 332. | 
Where pple Trees art blown down, and after becont 
dead, the Tenant may cut them for Fewel. 7 H. 6.4 
But though they lie along on the Ground, yet if thi] 
bear Fruit, cutting of them is Waſte. 44 E. 3. 44 
Cutting of Damſin Trees is Waſte, 10 H. 7. 2. 
of any Fruit-Trees growing in Gardens or Orcharc 
7 H. 6. 38. But not if ſuch Grow in any Tg 0 
doll. 
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Ground out of a Garden or Orchard. Co. L. 53. Vide 
Bro. Waſt 19, 82, 39. 48 E. 3. 44 
Cutting dry or hollow Trees that bear neither 
Fruit or Leaves in Summer, no Waſte. Co. L. 53. 
The pulling down a Stone or Mud of a Garden Walls. 
Wall is Waſte. Kitch. 242. But if a Wall be uncover- 
ed when the Tenant comes in, it is no Waſte if he 
ſuffer it to decay. Co. L. 53. 
To ſuffer a Sea-Bank to be in Decay, ſo that the Lands. 
Salt water overflows and ſpoils the Ground, is Waſte ; 
contra if it be broken down by ſudden Rage of the Sea 
without the Tenant's Default. So if he repairs not the 
Banks of the Rivers, whereby the Land is overflowed, 
ſo that it becomes ruſhy and unprofitable. Dyer 33, 
361. 22 H. 6. 4. 10 H. 7.5. 20 H. 6. 1. 10 Co. 139. 
If the Tenants convert arable Land to Wood, or 
e converſo, or Meadow to arable, it is Waſte; for it 
does not only change the Courſe of Husbandry, but 
the Evidence of the Lands, Dyer 37. Hob. 234, &c. 
yet to ſuffer Arable Land to lie freſh, ſo that tis full 
of Thorns, no Waſtc, 21 H. 6. 11. F. N. B. 59. 10 
Co. 139. | | 
| Dipging for Gravel, Lime, Brick, Clay, Earth, 
„Stones, Cc. is Waſte, F. N. B. 59. Yet he may dig 
for any of theſe for Reparation of the Houſe. Co. 
| Lit. 533. | | Es 
: To dig for Mines of Mettal, Coals, ©. not open Mes. 
at the Time of the Leaſe, is Waſte, For if there be 
open Mines, and a Leaſe is made of the Lands with - 
the Mines therein, this ſhall extend to the open Mines 
only, and not to any hidden Mines: Bur if there be 
vo Mines open, and the Leaſe is of the Land, toge- 
ther with all Mines therein, in this Caſe the Tenant 
| may dig for them, c. Co. 5. 12. 20 H. 6. 1. Quere 
41 E. 3. Waſt 8. . 
For Waſte in Parks, Ponds, Oc. See C. L. 53. Dyer parks, ge. 
37. Kelw. 37. Bro. Waſt, 39, 94, 130. Note; If the 
Leaſe be made without Impeachment of Weſte, the 
Leſſee can commit no Waſte, See Dyer 240. Plow. 
13, 557. 9 H. 6. 35. Alſo an Action of Waſte lies 
dot in antient Demeſn. 2 Saund. 254. 
For Declarations and Pleadings in Waſte, ſec Pl. precedents, 
Jen. 664. For the Heir of the E H usband 
and Wife, on a Leaſe to the Wife while Sole; and 663. 
| EO. againſt 
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Prohibition, 


Quid, 


| Defini! 30. 


Con ſulr ation 


Attachment, 
2 Bulſ. 289. 


Dutchy-Court, 


in Socage, c. Pl. Gen. 673. againſt Aſſignecs, Ii 
635, 644, 66 5. & vide alia alibi, | 


| T H O' a Prohibition is not properly an Action a: 


thereof belongs not to that Court: But if it appear tc 


For if the Dutchy-Court or other inferior Tempo- 


Of Pꝛohibitions. 


againſt Tenant in Dower. In Houſes and Garden, 
Ec. 2 Bro. 290. Winch 1017. againſt Tenant for Lift. 
Clif. 814. 2 Bro. 294. 

or Husband and Wife, againſt another and his 
Wife. 1 Bro. 184. For a Remainder Man againſ a 
Copyholder, 3 Lev. 129. againſt Leſſee for Year, 
Sc. 1 Bro. 368. againſt the Executor of a Guardian 


Of Probibitions. 


Common Law, being only as an intermediate 
Proceſs to remove Actions and Suits already con; 
menced in Courts of inferior Juriſdiction, either 
Spiritual or Temporal : Yet ſeeing tis often uſed a; 
a Means to draw Suits from ſuch inferior Courts to 
the Cognizance of the Courts at Weſtminſter, and i: 
the Foundation on which theſe Superior Courts do 
1 it may not be unnecſſary to fay ſomething 
of it. 

A Prohibition is a Writ iſſuing out of the Chaney, 
King's Ben h, or Common Pleas, and lies for prohibi- 
ting any inferior Court to proceed in any Cauſe there 
depending, upon Suggeſtion that the Cognizance 


the Courts above, that the Matters complained of are 
ſuch as are proper for the Cognizance of thoſe inferiot 
Courts, and ought to be determined there, then the 
Plaintiff in the firſt Suit ſhall have a Conſultation to 
ſend back the Cauſe to the inferior Court, and to 
command the Judges there to procced therein, 

And without ſuch Conſultation had, if after the 
Prohibition, the Plaintiff in the inferior Court, ht: 
Agents or the Judges there, to whom this Writ is ge- 
nerally directed, do proceed, tis ſaid an Attachment 
may be had againſt them. F. N. B. 39, 43. 4 Co. 127 
Bract. 5. Tract. 5. Sc. And Note: This Writ has ſome 
Affinity with Writs of Error and Falſe Judgment. 


ral Court of Record do meddle beyond their Jun! 
diction, they may be ſtay d, and the Suit remove 
2 


Ok Prohibitcons. 


by this Writ. Alſo if the County-Court, or Court- 
Ya on, entertain Suits for Charters of Land, or for 
Debt or Damages, Goods or Chattels above 407. 
| withour a Fuſticies, or make ſeveral Plaints of one 
intire Debt by Bond or otherwiſe, being above 403. 
or ſue Treſpaſs there Vi & Armis, the Party grieved 
may (before or after Judgment 'all Execution made) 
have this Writ to the Sheriff qr Bailiff to ſtop it, 
E N. N. 46, 47, Ec. 8 | | | 

But this Writ is now moſt uſually ſued out for one 


501 


Cennty Court, 
&e. . 


Uſualy to the 


who is impleaded in the Spiritual Court, or Court Spiritual 
chriſtian, for a Cauſe belonging to the Temporal <7 


juriſdiction or Cognizance of the King's Courts, 
whereby as well the Party and his Counſel, as the 
Judge nimſelf and the Regiſter, are forbidden to 
rocecd any further in that Cauſe. 
So that if the Spiritual Courts meddle with Things 
they have nor to do with ; as if they rake upon them 


Ia what Caſes 
it lies tert. 


to determine Queſtions ahout Titles of Lands or 


Cherters of Lands deviſed by Will, Debts on Promi- 
les, Treſpaſſes, Waſtes, or the like, or entertain any 
Suits there, for Things for which the Party has his 
ordinary Remedy in other Courts (excepting only for 
ſuch Matters whereof they have Conuzance, as Tithes, 


Marriages, Legacies, and defamatory Words, for 


which no Aion lies at Common Law) or if they go 
about to countenance Men in Suits not juſtifiable and 
maintainable there, or deny Men thoſe Defences, 
Diſcharges and Pleas that the Law allows, or do any 
way procecd againſt the Law or the Rules of rhe 
ame Courts, the Party grie ved may have Relief by 
this Writ, F. N. B. 41, 42, Cc. | | 
and Note; Upon a Prohibition to the Spiritual 
Court, the Party may appear and go to Trial, and 


Trial. 


i thereupon it be found againſt the Complainer, a 


Vrit of Conſultation will be granted. 

dee Precedents of Suggeſtions for Prohibitions to 
the Spiritual Courts upon a Modus Decimandi, e. 
Lily's Entr. 311, 323. fc. Theſaur. Breu. 1 Bro. 272,279, 
253. 2 Bro. 186, 188, 194, &*c. Bro. Red. 394, 400. 
2 Lut. 1043, 1057, 1791, Sc. Th.mp. 252, 238, 258, 
261. For Words, Lilly's Entr. 319, 337, He. 
Tor that the Land is diſcarged of Tithes. 1 Bro. 273, 
$77. 2 Bro. 197. | : 
Kkz Diſchargg 
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Declaration 


ſtion. 


Df Pꝛohibitions. 


Diſcharge of Tithe of Wood. 1 Cc. 230, 28) 
1 Bro. 193. Thomp. 224, 2355 240, Ec. Hanf 


178, 180. Clif. 581, 583, 558, Ec. 2 Lut. 1032. 


1062, Oc. 


. | + D. queritur de J. K. in Cuſtod. Mar. Oc. de jlaciy 


© qguare ſequutus fuit Plitum. in Cur. Chriſtianitat; 
contra Prohibitionem Regiam ei prius in contrar. inde direß. 
Pro eo videlt. Quod cum quidam C. D. &c. in dict. D. R 
nunc contemptum & ipſius C. D. dampnum prejudiciun 


& gravamen mani feſtum, It inde produc. Sect. Ec. Or 
thus, ff. C. D. qui tam pro D. R. quam pro ſeipſo ſequi 


tur queritur de J. K. Rectore Hcclie. Paroch. de L. in Com, 
D. in Cuſtod. &c. de placito quare ſequutus eſt Placitum in 
Cur. Chriſtianitatis poſt Prohibi.onem. Regiam ſibi prius in 
contrar. inde direct. & deliberat. pro eo videlt. Quod cum, 


Fc. The Concluſion whereof may be thus, Totis ei. 


ribus ſuis conatur & indies machinatur ac licet bre. did. 
D. R. de Prohibic'one eidem J. K. prius videlicet (tali dis, 
Ec.) apud L. in Com. pred. in contrar. direct. & dil. 
berat. fuiſſet ipſe tamen J. R. in Cauſa pred. ulteriu 
proceſſit ac placitum pred. in Cur. Chriſ. pred. apud, &«, 
proſecut. fuit (eodem brevi dict. D. R. non obſtan.) in did. 
D. R. contempt. & ipſius C. D. dampnum & prejudiciun 
S depauperac'on. manifeſt. ac contra formam & fees. 
Legum Act. & Statutor. in humoi. Caſu inde nuper edit. & 


proviſ. unde idem A. dicit quod deteriorat. eſt, &c. Or 


thus, Ac licet Bre. dict. D. R. de Prohubic'one prefat. Ju- 


dic. delegat. (tali Die & Anno, ) apud, c. in hac par 


in contrar. inde direct. & deliberat. fuit pred. tamen ]. R. 
placitum pred. poſt Prohib. pred. prius inde direct. & di. 
liberat. ſcilt. tali Die, Ee. apud, Ec. ulterius proſecut. ef, 
E? in Placito ill. proceſſit (dicto Brevi de Prohib. prius in 
centrar. inde in forma pred. direct. & deliberat. non obſtan.) 
in Dif. D. R. nunc contempt. & ipſius, &c. to contra jor 
mam Preſcriptionis & modo Decimand. pred. & cetera 
premiſſor. unde idem: C. D. qui tam, &c. dicit, quod de. 
teriorat. eſt & Dampnum habet ad valenc . 201. Et ina 
tam pro D. R. qua. pro ſeipſo produc. ſect. & c. 


See other Precedents of Declarations on Prohibi 
tions to the Admiralty Court, &. 1 Bro. 282. Har 
174, 176. Vide 221, 223. Thomp. 250, 254, Sc. To the 
Exchequer Court at Cheſter, Clif. 578, 589. To the 

| | ourt 
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Ok Pꝛohibitions. 
Court of the Preſident of Wales, Vide 239. Tot. 
245 255. To the Court of Honour; with Pleas, De- 
murrers and Joinders, Lily 311 ro 338. To other 
inferior Courts, Lev. Entr. 133. 2 Lut. 1023, &. 


Devon. fl. Emorand. quod als. ſcilt. Termo. Paſc. ult. 
| M preterit. cor. D. R. aud W. ven. C. D. 
uni tam, Ec. per J. S. Att. ſuum. Et pretulit bie in Cur. 
di7, D. R. tunc ibidem quanda. Bilam ſuam ve rſ. J. K. 
in Cuftod, c. de placito Tranſgr. & Contemtt. verſus eos 
qui proſequuntur in Cur. Chriſ. poſt Prohib. Regiam prius 
inae in contrar. direct. & deliberat. Et ſunt Pleg. de Prof. 
J. Doe, £2 R. Roe, que quidm. Billa ſequitur in hec 
verba. if, Devon. ſſ. C. D. qui tam, c. 

Defendant pleads Non Cul. of proſecuting poſt Pro- 
Jab. Reg. Sc. And for a Writ of Conſultation pleads 
a Preſciption, that the Plaintiff, &. did and ou ht 


to pay the Tithes in Specie, and travertes the Mod. 


Dec. viz. Et modo ad hunc, &c. to Defendit vim & in- 
jur. quando, &c. Et dic. quod ipſe non ſecut. fut in Car. 
Chriſ. foſt Prohib. Reg. inde direct. & eliberat. modo & 
forma prout pred. C. D. qui tam, Ec. E&P de ho: pon. ſe 
ſuper Priam. Et pred. C. qui tam, &. ſiliter. fed pro bre. 
diet. D. R. de Conſultac one in hac parte hend. idem J. K. 
aicit quod pred. I. B. & omnes ill. quor. Status, Ec. 
(and pleads the Preſeription, and ſhews what Tithes 
due) que quedam, &. eidem C. D. non ſolvit ſeu delibera- 
vit ſed ill. eidem J. ſolver. recuſavit ac ill. eidem. J. ſub- 
traxit unde ideni J. ipſum C. coram prefat. Fudice Spiri- 
tual. de & pro ſubtrac one & non ſoluc one Deci mar. pred. 
ante Proßib. pred. in contrar. direct. & deliberat. traxit in 
tlacitum prout ei bene licuit. And traverſes the Plain- 
titf 's Preſciption for & Modus, Et hoc parat. eft verif. 
unde pet. Fudic. & breve pred. B. R. de Conſultac on. ſibi 
in pac parte concedi, &c. | 

Et pred. C. D. dic. quod per ali;ua. per pred. J. ſuperius 
þ:acitando allegat. idem J. breve dict. D. R de Conſulta- 
core minime habere debet, quia ut prius dif. quod pred. 
T. B. & omnes ill. quor. Statum, c. (and fo maintains 
the Modus) modo & forma jrout pred. C. D. ſuperius 
terſ. eum queritur. Et hoc petit quod inquiratuy per Priam. 
& pred. J. K. filiter. Ideo tam ad triand. Exit. ill. quam 
pred. al. Exit. int. partes pred. ſuperius ſiliter. junct. ven. 


ince jur, s, 
K k 4 No That 


303 


The Memoran- 
dim tor an 
Ide in B. N. 
u oa Prohi- 
bition, 


— n * 
y 2 * v 4 : 8 
2 bx 4 n 8 8 2 

22 oe \ ber a = 


—̃ — — ro, . 1 
. pe ego —— 3 
r —_—_ 7 — 
— 


— renon. 


— — 
Bron! 


————— 
„„ 
Led 1 IT 8 


* be . — — 
* ern . 


— 
7 * — 
— nn nonve: 


— 
— 


- A x — SP» 

. ow — * as. ; 
2 A DR, = >. 4004 
* Mn 

— —ů— — 


« a 1 — o * „ 
: y a — 
Q 2 7 R 1 — 
2 - 1 2 
a of 1 * a. A, 
go $1 LAT. - r _ l 
r 2 2 — — © > þ + . 
= 8 — 7 * a * 
— * — * 
— * » - <-> „ — 5 
— > » a7 4 > I - 8 
* - nn PE — ee — eee ibs wes eee. 


— — 
— 8 p - 
— 2 
IG — 


II 


| 


304 Df Pꝛohibitions. 


The inferior That a Prohibition lies to an inferiour Court fr 
Temparal Court. holding a Plea of a Caſe out of their Juriſdi gion 
| there is the Writ in the Reg. fo. 98. founded on Weg. 
minſter 1. cap. 35. winch is commented on in 2 Ing, 

229. And in the Caſe of Smith verſus Bord, Hi. 


here te 
evokes 

ibitior 
For the 


| 17 Car. 2. B. R. Hot. 501. a Prohibition to Marlhorygh 8 
| on a Suggeſtion that it aroſe out of the juriſdigion | _ 
{ See the Enrol- and Affidavit thereof, even without the Neceſſity x 
: 72 W. Leb, Pleading it there, ſo in the Caſe of Mart man verſus | And 
6 Ku, 338. Smith in Sid. 464. and Mod. Rep. 63, 64. a Prohibi- Wie ut 
1 38 tion to Briſtol upon the ſame Suggeſtion; And if n Monte 
1 Action be brought in an inferiour Court, and a Jude- Wſhartic| 
i ment there pleaded, they muſt ſer forth, ang aver, Eomm: 
| that the Cauſe aroſe within their Juriſ t iction, orels i Du 
l a Prohibition will lie: So if au entire Contra hir 
I for above 40 5. be ſevered into divers ſmall dum When 
4 and ſucd for by ſuch ſmall Sums in an inf-rio! Court, Peri 
| a Prohibition lies, becauſe it 14 ro defraud ard ce. en; 
ceive the King's Courts, 19 H. 6.54 ard G ling ver. Coen 
ins Aldas. 2 Keble 617. ag 
| Juriſdiction So if any Spiritual Court, Court of Admiralty, or . 
reſtrained. other interior Court, do cx'end their Juriſdiction f. fre. 
; i x ther than they ought, the Court of Xins'; Ben b will Mich, 
| and uſually do feſtrain them by Pr-intbition. For = ie; 
'Þ is the Province of that Court to reſtrain all inferiour Wlſhance 
| Courts within their proper and reſpective Jur!'d d. do 
i ons. And in like Manner it will reftram em where ban 
they meddle with any Thing collaterally that is cut 50 
1 of their Juriſdiction, tho the principal Cauſe beck Win the 
1 their Cognizance ; as if a Suit be in the Spiritual ir be 
5 Court by a Parſon for Tithes, and the Deferdant bi; 
Þ pleads, that the Place where, is in another Pariſh, » Pre 
| Prohibition lies: For they are not to determine any ou 
Thing touching Lands or Tenements, nor the Bounds if 
of a Pariſh. Sce 2 Lev. 113. which only comes in here 
Queſtion here obliqueiy by Pleading, tho' the Orig ent 
nal Cauſe, i. e. Tithes, be of their Cognizance. Pot! 
So if a Man be admitted, inſtituted and induded, Cale 
and a Suit is there to avoid the Inſtitution, ſuppoſing Patt 
it not valid, tho' the principal Thing, i. e. the Inſtitu- Also 
tion be of their Cognizance; yet becauſe the Indu our 
ion (which is Temporal, and gives a Lay Right 3 
ron 


ay depend upon it, a Prohibition lies, as in Si: i 
inert Hutton's Caſe, Hob. 15. So if a Man Su: elf 
| e 1 "ther: tre 


* 
* 


Of Pyohibitions. 


bere to prove a Nuncupative Will; yet if ſuch Will 
wokes a Will in Writing concerning Lands, a Pro- 
dition lies, Paſe 14. Fac. Roll. Tit. Prohibition, 282. 


al, yet if in its Conſequence it may determine any 
Tung belonging to the Conuzance of the Common 
Lu, the ſaid Court will prohibit. 


Ind Note; The Common Law Courts ſhall draw 
le whole Cauſe to it ſelf, if Part of the Matter in 
Conroverſic be within and Part of it without the 
barticular inferiovr Juriſdiction where the Suit is 
kommenced. Alſo the Court of King's Bench is bound 
n Duty to prevent the Miſchief of incroaching or 
laing of Juriſdiftions, and therefore may and 
oeh to reſtrain ſuch Claſhings and Incroachments of 
E:icriour Courts; and to that End Prohibitions arc 
pen granted, even where the King's Courts have no 
Coznizance of the Cauſe, or cannot determine the 
qriccipal Matter in Controverſie. As where any City, 
g Brifol, &c. or Lord of a Manor, has the Probate 
pf Teitaments within ſuch City or Manor; If any 
ch will be endeavoured to be proved in the Eccle- 
WE. Court, a Prohibition lies, and yet the Cogni- 
bee thereof belongs nor to the King's Court, tho' 
t does prohibit; as Co. L. 5. fo. 73. b. The Or- 
hans of London's Caſe, 
o if an Executor or Adminiſtrator of Goods with- 
in the Government of the Court of Orphans of Lon- 
nde ſued in the Eccleſiaſtical Court, to do any 
Ahing againſt the Cuſtom in the Court of Orphans, 
Prohibition will be granted out of the King's Bench, 
though that Court has no juriſdiction of the Cauſe. 
$0 if a Parſon in London ſues for Tiches of a Houſe 
Where in the Spiritual Court, a Prohibition will be 
granted by the King's Bench, though that Court can- 
rot hold Plea thereof; For the Juriſdicion in that 
Caſe belongs to the Mayor and Aldermen; for the 
ature has expreſly limited it to be ſued there. 
Allo where any Suit is commenced in an inferiour 
Court touching Lands in antient Demeſn, or if an- 
Went Demeſn be only pleaded there, this Court will 
Probibit ſuch inferiour Court, though it cannot it 
ſelf hold Plea of ſuch Lands, upon the Reaſon before 
bßiwen. Hob. 247. Lach's Caſe. And 


or tho' the Sljectu m, circa quod the Suit is, be Spiri- 
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Objection an- 
ſwered. 


Court of Honour. 


Admiralty. 


Prohibition af- 
ter Sentence. 


448, 459, 463. 


Ok Pꝛohibitions. 


And this may ſerve to anſwer that grand Capi: 
Obje ction of Civilians and others: Thar 'tis y;,, 
ſonable for the King's Courts to grant Prohibition; 
ſuch Caſe waere they have no Conuzance of: 
Cauſe, and conſequentially ean't determine the A. 
of the Matter in Queſtion. For, as I ſaid before. 
Kine's Bench is bound to reſtrain all Inferiour (4, 
within their due Limits, which is properly done! 
Prohibition, which is granted, not with an Into; 
determine the Matter in Controverſie, bur only! 
inquire, whether the inferiour Court have à |: 
Conuzance of the Cauſe. 5 

See the Caſe of Nuſſel verſ. Oldiſo in Shower's le 
ports, 333. a Prohib:uon tothe Court of Honour y 
on a Suit there touching Arms and Marſhal tuner; 
and ibid. 396. a Prohibition granted Niſi, to the Cn 
miſſioners for determining Policies of Inſurares 
and ibid. 179. Eadmondſon verſus Walker, a Prohibity 
to the -A4miralty Court for refuſing a Plea of Clin 
of Property. F 

And tho' in Hob. 79. this Rule is laid down, th 
for any thing not appearing in the Libel, but al 
ſuggeſted as Matter collateral to it, no Prohibity 
ſhall go after Sentence: Vet in Shower's Report, 1: 
Shatter verſus Friend, a Prohibition went to the Syn 
tua] Court after Sentence, where they had ili, 
ed Proof by one Witneſs, tho' it did not appear! 
the Libel: And fer Dolben in that Caſe, that it ou 
to go rather after Sentence than before, for then ith 


Fi 


df Ple 
Demu 
kontin 
lead: 
y re 


appears that they had diſſallowed ſuch Proof. L om 

For Prohibitions after Sentence, ſee 1 Sid. , 4 
1 Show. 158, 172. 6 Mod. 252. Farſl. 148. and Mee 
ibid. 337. Per Holt Ch. Juſt. You are never too late ape 


a Prohibition after Sentence in any Caſe but ot 
viz,, where Suit is out of the Dioceſe on the Statl 
23 H.8. and there becauſe by plcading you hat 
owned their Juriſdiction. Vide Cumberba. 254, !\ 


And Note; No Prohibition to the Admiralty | = 


Seamens Wages by Statute 4 & 5 Anne 4 16. i." 6 
Vide 6 Mod. 26, &c. 7 

| ever 

1 2 


mini 


IpLEA DING 


IN 


F:nERAL and PARTICULAR. 


| Firſt, Of Pleading in General. 


raving already ſhewn you ſeveral Pleas in Bar 
| to the reſpedive Actions before treated of, 
there remains ſomething diſtinctly to be ſaid 
df Pleadings in General, as allo of Pleas in Abatement, 
Demurrers and general Bars; and likewiſe of ſome 
tontingent Particulars that ariſe in the Courſe of 
leading, viz. Proteſtando's, Averments, Uncore Priſt, 
raverſes, Que eft eadem, &fc. 

Pleadings ſtrictly taken are the Anſwers which De- 
ſencants give to the Plaintiff's Charge; and in this 
ſenſe are only of Two Kinds, viz. Pleas in Bar, and 
Pleas in Abatement ; but in a large Senſe they extend 
o all the Sayings of the Parties after the Declara- 
hon, including both the Pleas aforeſaid, and alſo 
Wepl.cations, Rejoinders, Surrejoinders, Rebutters, Surre- 
Cutters, &c. | | | 

A Plea in Bar, is an ObjeCtion to the Plaintiff 's 
Action, ſhewing ſome Cauſe why he ought not to 
have the ſame ; and this is either peremptory and per- 
£j*tual, which (if adjudged for the Defendant) for 
ever deſtroys the Plainriff 's Action; or it is Tem- 
fam, and Bars it only for ſome Time; as plene Ad- 
miniſtravit is a good Plea, until more Goods come — 
2 the 
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: Pleas. 


De fuition ana 
Di vi ſiou. 


Pleas in Bay, 


Perempiory. 


Temporary. 
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508 Ok Pleading in General, 
the Executors Hands, E#c. And ſo all Pleas in Aby 
ment, which are for ſome Defedct in the Writ, Ca 


[0 2 

Perſon, &c. do only ſuſpend the Actions us. 

Xx Impediment is removed. | | y the 
Rep.cc3:108, A Retlication is an Exception made by the Pam per 
to the Defendant's Plea or Bar. | | OM 
R. jornaer, A Rejoinder is the Defendants Exception or Ane t Wh 
to the Plaintift 's Replication. | pecial 

Surrejo:nacr. A Surrejoinder is a Second Defence of the Pai the 
Declaration, and anſwers the Defendant's Rejoindy Evi: 
Rebutt er. And if the Defendant makes an Anſwer o) 
| Plaintiff's Surrejoinder, that is called a Rebute, Mera 
Surrebuẽ ter. And the Plaintiff's Reply thereto is called aH ec 
rebutter; and after all or any of theſe, there ne Ob 


cent 


a Demurrer, and a Joinder in Demurrer, 
e De 


Pleadivgs taten Alſo touching Pleading in General; Obſerve, 


azainſt te (1.) That the Plea of every Man ſhall be taken ng ; bt 
Pleager. ſtropgly againſt himſelf ; for every Man is preſunul pl 
to make the beſt of his Caſe, 7 ſiqune 

Cort wil n: (z.) The Court will not dire any Perſon er 
al rect w. plead, although the Matter be difficult, and eco. 
they be moved to do it, but will bid them plead oi 15: 

Counſel to ad- their own Perils, becauſe Counſel is to advile hy (10. 
vie 47. to plead, and the Court is only to judge of 
Pleadings, whether they be good in Law or not. fore 

ſuauie Plea, (3.) When the Court doth order the Defendanthi I. 
plead, it is intended he ſhall plead an iffuablePlu in, f 
for every Plea that a Man pleads onght to be al! [ujnig 

otherwile the Cauſe can have no End. bing 

Pica are. (4.) Every Plea muſt be direct, and not by Vi ther 
of Argument or Rehearſal, and every Man miſc. 

plead ſuch Pleas as are pertinent for him, accord ach o 

to the Quality of his Caſe. | G th 

Genera! lie. (5) Pleadings which only amount to the gere 0! 
| Iſſue, are not to he allowed, but the general Ive lih* la 

| to be entred. | me 

Wke'e Matty (6.) Where the Defendant may plead the gere! 
in Qucſtien. Iſſue, he ought ſo to plead, that the whole Matt pels 0 
: in Queſtion may be at once tried. „ e 

Muſt an wir the (J.) The Plea muſt anſwer all the Matter contain D 6 
"gy Dec.ar#- in the Declaration, or elſe the Plaintiff ſhall h * 
5 Judgment although the Declaration be navgit *" | 


ſome Part of it; for albeit the Defendant mi" 
have demurred to the Declaration, yet not doing ; 


Ok Pleading in General. 


all be intended he had no Cauſe, Quere poſt, 
e. 21. , R | 

5 When a Man is authorized to do any Thing Authority to be 
„the Common Law, by Grant, Commiſſion, Act purſued. | 
f parliament, or Cuſtom, he ought to purſue the 

ance, and the Effect of the ſame accordingly. 

here the Defendant is not conſtrained to plead a 

veial Plea, he may plead the general Iſſue proper 

- the Action brought, and give the ſpecial Matter 

Evidence ; of which more hereafter. | 

(5) In many Caſes, for avoiding of Tediouſneſs, Gener il Plogg. 
kreral Pleadings are allowed, and the Particular g, a/lowed, 
a come on the other Side; as if the Condition of and when. 

he Obligation be to perform all rhe Covenants in an h 

lenture ; if all the Covenants bein the Athrmative,. Covenants afar. 
» Defendant may generally plead Performance of ee. 

but if any be in the Negative, to ſo many he NE Ave. 

uſt plead ſpecially, So if any of them be in the 

ſigunctive, he muſt ſhew which of them he hath HDij anti 
rformed. So if any of them are to be done upon Or, on Record. 
ecord, he muſt ſhew 1t ſpecially. Co. Lit. 303. 8 | 
zz. 9 Co. 25, 61. 10 Co. 100, | 

| (10) It is ſaid, Surpluſage ſhall never make the Su plaſage. 
lea vicious, but where it is contrary to the Matter 

fore. = 

(11.) Yet every Plea ought to be fingle, and cer- Dauble Pleas. 
in, for that Flea which doth contain Duplieity or 

lultiplieity of diſtin & Matter to one and the fame 

hing, whereunto ſe ral Anſwers (admitting each 

them to be good ) are required, is not to be al- 

pred, So where the Defendant pleadeth two Matters, i re 55 

ach of them being a ſufficient Ear to the Action, un- Pop. 16. 

s they be ſuch, as one of them does depend upon Goldsb. 88. 

e other ; and then if the Defendant may nat have 1 Ko. R. 58. 
be laſt without the firſt, both may be admitted: | 
Wet when the Iſſue is taken hy the Plaintiff upon the 

Ne, he cannot then have Advantage of the Double- 

peis or Inſufficiency of the Plea, for he hath waved 

be other, 11 Co. 52. Kel. 37. 1 Ventr. Rep. 48, 272. Lide poſt. 480. 
D 68, 198. : 

(z.) Were a Thing reſts in my own Notice, I Ning refts in 
duft plead this particularly, otherwiſe not. my own Notice. 
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013. That 
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ee to (13.) That which is alledged by Way of In; 


ment, or Conveyance to the Subſtance of the To 
needs not be certainly alledged, as that wich i 
Subſtance it ſelf. Co. Lit. 303. Ploav. $1. 1 
General Allega- (14.) Where once comes in by Act of Lay, dhe 
a neral Allegation ſufficeth. 10 Co. 94. | 
Things ſpiritu- (IF.) Things Spiritual may be pleaded gere ente 
al. and the Proceedings and Sentences in the EπÜ cee 
| Court may be alledged briefly. Co. Lit. 303. PH uus 
Matter infinite, (16.) Where the Plea conſiſts of Matter infinite 
may be pleaded generally. 3 Cro. 749. 4 I 
Circumſlantial (17.) All neceſſary Circumſtances, implied hire 
Matter. Law, need not be expreſſed in the Plea; as in: 
Plea of the Feoffment of a Manor, Livery and! ove! 
tornment are implied. Co. Lit. 303. ept at 

Subſt mtial (18.) But when any ſpecial or ſubſtantial Mumie. 
Matter. alledged by either Party, that ought to be ſpech este 
| anſwered, and not to be paſſed over by a gef 
Pleading. Co. Lit. ibid. J. V 

Matter of Re- (19.) So Matters of Record, eſpecially when th 

cord. are the Foundation or Ground of the Suit cf Nes 
Plaintiff, or the Subſtance of the Plea, muſt be lich 
tainly and truly alledged ; otherwiſe where He 
. a Conveyance. Co. Lit. ibid. Plozud. 65. un 
1 (20.) General Eſtates in Fee-fimple may be gσπ e. 
134! peer rally alledged ; but the Commencements of Eſtates is * | 
| Tail, and other particular Eſtates, muſt be been ba 
unleſs in ſome Caſes where they are alledged by en 
of Inducement; and the Life of the Tenant in Ti 1c 
or for Life ought to be averred. Co. Lit. ibid. Sec de 
of Averments. 1 5 pn the 
Inſufficient Plea (21.) When a Count, Declaration, Bar, Ren. 
belp:a by che cation, & c. are ꝗefective in reſpect of On: Al 
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#averſe Par'y. of ſome Circumſtances of Time or Place, th:r: Wil one 
may be helped and made good by the Pleadi WP" * 
the adverſe Party. Bur if it be inſufficient in , 
ter, it cannot be helped. So uncertain Words in "8 
Count or Declaration may be made good and ces Dude 
by a Plea in Bar, by the Defendant's taking Nom If 
2 . of the Meaning of them. 2 Vent. Rep. 222. And! one 
_ — by though Words are not Actionable in themſelrs: 3 
Defendant's an- the Time of the Speaking of them; yet if an 4! E ” 


ſwering. de brought for the Speaking of them, they ms © 
5 18 | mee 
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ade aktionable by the Defendant's Pleading and 

xplaining the Words. | | k | 
(::.) Where the Defendant pleads a dilatory and Dilator/ Plea. 
olous Plea, to the Intent to delay the Plaintiff, 

ad to hinder him from going to Trial, the Court 

il, upon the Plaintiff's Motion, order the Defen— 

ant to plead ſuch a Plea as he ſhall ſtand to, or elſe 

oaccept of a Demurrer unto his dilatory and fri- 

olous Plea ; and upon hearing of Arguments there- 

con, the Court is to judge whether the Plea be good 

r bad. And if ſuch a Plea be not good, the Court 

il not after permit him to amend it. 

23) And when a dilatory Plea (as in Abatement) Reſpond Ouſter. 
over-ruled, there ſhall be a Reſpondeas Ouſter, ex, 

ept an Iſſue be joined upon it; for then it is other- 

iſe, Alſo, upon over ruling of a Plea, which is Pla in Bay 
leaded in Bar of the Action, Judgment ſhall be given tal wa 
zairſt the Defendant ; for ſuch a Plea is perempto- 

. Vide 6 Med. 102. Lutw. 42. | 


ext we will confider the Concluſion of the Plea, Cmciu/con of the 
Plich is the latter Part thereof, and is uſually after 4. 

Bis Manner. Et hoc paratus eft verificare unde pet. Fu- 

im, c. as you may obſerve in ail Pleadings. 

| Yet each Flea ought to have its proper Concluſion, Proper Conclu- 
a Plea to the Writ to conclude to the Writ; Pica 2 85 1 

n Bar to conelude to the Action, and an Eſtoppel to eee 
ely upon the Eſtoppel, &. Lut. 303, 6. 4 Co. 53. 

Regularly, all Affirmative Pleas ought to con- Pleas AHrma- 
klude, Et hoc paratus eſt verificare. Bur Pleas meerly live. 

In the Negative onght not to be averred, becauſe Ne- Native. 
patives cannot be proved. ES 

| And where the Defendant pleads to the Iſſue, the J 67 Deere 
Cenclnſion ſhall be, Et de hoc Ponit ſe ſuter Patriam, 997% 494 Of. 
Wi! where the Plaintiff pleads to the Iſſue, Et boc pe- 
It oucd in ui ratur per Patriam. „ 

| It a Man pleads to the Action, he ought to demand 
Drdement, ſt Accon. c. 8 H. 6. 28. | 

If a Man pleads in Abatement of the Writ, and Concluſion. 
eonclude, Judgment ſs Accon. &. it is not good, be- 

cauſ by ſuch Concluſion he affirms the Wrir, and 

ſo the "lea is repugnant in it ſelf. But if one pleads Repugnant. 
to the Action, and conclude Judgment de le Brief, it's 

; | 1 5 good, 


By the Plaintiff 
fo the Action. 


Plea in Bar. 
Concluſion al 


To the Juri ſ 


To the Perſon, 2 
or to the Action. the Attion ; yet where the Defendant conclude; vii . 


In Aba leinen 


Concluſion by Et 
Iitinr, &c. Sic. 
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good, becauſe he cannot have a good Writ, if , 
barred of his Action. 36 H. 6. 17. | 
If one pleads ſufficient Matter in Bar, and den L 
Judgment of the Writ, the Plea ſhall be taken 1, 1, 
to the Action, and not the Wrir, notwithſtanding h 0 
Concluſion. 27 H. 6. 24 Vide poſt. | the ff 
If another Court ought to hold Plea, the pam uy 
ought not to conclude to the Writ, but to the Ju. 


dition. 38 H. 6. 18. rae 

And Note; a Plea to the Juriſdiftion conclude, if ” . 
de petit Fudicium ſi Cur” Domini Regis hic inde con: WK 5 le 
velit. 5 Mod. $46. | | oy 


A Plea that the Plaintiff is an Alien, is a Plea n 


the Perſon, as he may, he may afterwards dom 5 
the View. 3 H. 6. 55. and Vide 32 Hen. 6. 23 Uher Debt 
he may conclude to the Perſon or to the Action at He 
Pleaſure. | fo 4 

Litt. fo. 39. ſays, That there are fix manner of V to 7 
againſt whom the Defendant ought to conelude 1, Mod 


Plea with Judgment, if they ought to be anſzer', 
viz. Villenage, Utlawry, Alien, Attainder, Profeſſion, a x; 
Excommunication, | | t 

If a Tenant pleads Jointenaney, or other Plan |.;. c 
Abatement, he ought to conclude Judgment of th 
Writ, and where he pleads in Bar, he ought tocor platt 
clude Judgment of the Action. | 
If one pleads an Eſtoppel, and concludes to th: 
Writ, it is not good. So he that pleads Eftopys, 


and relies upon it, ought not ro ſay, Judgment ; WF Zig 
Accon”. 11 Co. 52. 4. 55 , and 
Sometimes a Man muſt conclude & fir, &. «MF bre 
in Debt upon an Obligation. Defendanc pleads he 11 
is a Man unlearn'd, and this was read to him oh nad 
with Condition, he muſt conclude Es ſic, (this in 
ligation, being ſingle,) Non eft ſactum, or Judgnen WF 1 
ſi factum. But when to a Debt or Obligation i: if 
doth plead Payment and Delivery of the Oblie bot 
tion, he muſt conelude Judgment ſi Arcon, & be? 
Plowd. 343. | = FIN 
When the Coneluſion of a Plea, by Et fic, &. i V 
the Aftirmative, it ſhall not wave the ſpecial Matter, WW tot. 
but where the Concluſion is in the Negative, th WF Pla 
| regular 20 1 


Ok Pleading in General. 513 
reoularly the ſpecial Matter is generally waved. Co. | 
Lit. 303, 133. | 

Where ſpecial Matter is pleaded, and the Conclu- 
fon Et fic, &c. is to the Point of the Writ or Action, 
the ſpecial Matter is waved, and tis a Tender of the 
general Iſſue. Plow. 66. a. | | 

But where one has ſpecial Matter and pleads it, 
and concludes with the general Iſſue, it waves not 
the Matter precedent ; as in Debt, to plead unletter- 
| ed, Et fic non eſt factum; or a ſpecial Payment, Et ſic 
wil debet ; or for one to plead that he was Jointenant 
with his Feoffee at the Time of the Feoftment, Et 
lt riens paſſa per le fait. 10 Ed. 4. 3. 9 Ed. 4. Plow, 
15. and fo. 19. b. | | 

Defendant pleads Nil detinet (to an Executor upon 
Debt for Arrearages of Rent); but concludes not to 
| the Country, but with Hoc paratus eſt verificare. Plain- 
tiff demurs, and Judgment againſt the Defendant for 
the ill Coneluſion of his Plea. 1 Saund. 283. See 5, 
Mod. 146. N. Luc. 144. 1 l 


Next, as to the Replication, obſerve, | Replication. 
| That therein the Plaintiff ought not to depart from Nit todepart 


{ When it appears by the Replication, that the When it ſhews 

E Plaintiff hath no Canſe of Action, there the Plain- he Plaintiff 

| :it ſhall not have Judgment, though the Bar be ſuf- ©47 Cauſe of 
E ficient in Matter. 8 Co. 120. | 1 

| When the Replication doth neither confeſs and a- 297 _— 

| void, nor traverſe the Matter of the Bar, it is naught, eb eee 
and the Defendant may demur to it, and aſſign this verſe. : 

| tor Cauſe, Vide poſt. Tit. Demurrer. | 

| Where a Bar js ill in Subſtance, it cannot be Bar made good 
made good by a Replication; bur where the Bar # Replication: 
ill only in Circumſtance, ir may. $ Co. 120. 6 H. 

7. 10, 3 

If the Plaintiff do reply to a Plea in Bar, which is Advantage of 
rot good by his Replication, he bath confeſſed jit to 4 Dermurrer dax, 
be good, and hath loſt his Advantage of demurring 

to it. | 
when the Bar is ſufficient in Matter, and amounts Plaintiff replies 
to the Confe hon of the Point of the Action, and the 20 injorce #12 

E Plaintiff replies and ſhews the Truth of the Matter C. 

do inforce his Caſe, and in Judgment of Law it is 

; | Not 


bis Count or Declaration. Co. Lit. 303. from the Counts 
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not material, yet the Plaintiff ſhall have Judgmer, 


I Co. 120. 5 
Replication When the Defendant pleads generally, that he hath Th 
muſi ſhew how performed the Condition of an Obligation, the Plan. anc 
8 tiff muſt ſhew in his Replication in what the Deſen. mei 
bocen. gant had broken the Condition, otherwiſe it is hy; ibi 
idle. ng! 
Difference of And Note, That there is a Difference when the Cor. or t 
N Condition Afir- dition is in the Negative not to do a Thing, and when 9 
fl = ch a and Ne jn the Affirmative to do it; as to perform his Okee, core 
5 | ay and to infeoft him of all his Lands, &c. there he muſt U 
5 ſhew in his Replication what the Office was, and wha: WR 1'*f 
| Lands he had, &c. and that he did not perform it, (:,, WF 7” 
. But to the Negative Condition the Plaintiff needs only , Ref 
| ſay, that the Defendant did do it, 1 Leon. 136. Lat, Rer 
| 15. 2 R.3. Jo. 17. Plosv. 44. and the like of afirmatire lden 
. and negative Covenants. Hob. 13. Hill. 10 H. 7. | It 
. em An. When the Plaintiff in Treſpaſs Qgare clanſun fru re 
q; ment, does not well aſſign the Place, and the Defendar: es 
q; | a OT F Jud, 
't pleads his Freehold, the Replication muſt make a Wi /* 
| new Aſſignment. $ \ 
5 Concluſion, The Concluſion of the Replication, if it be in the 6 85 
| | Affirmative, mult be Et hoc paratns verificare, other true 
| wiſe if it be meerly Negative. Co. Lit. 303. obte 
[| The Defendant pleaded, That no Goods came to his ſpec 
1 Hands: 'the Plaintiff replied, That a Silver Bow! BW bs! 
10 Quere. came to his Hands. Orere, if the Plaintiff ought t A 
þ conclude to the Country, or with a hoc parat ve. Df ® 
15 care. Vide 2 Saund. Rep. 102, 103, 97, 189, 190. NM . p 
1 ES, Lit. 144. | | | 13 
„ Plaintiff og In Debt upon Bond to perform an Award, E Plan 
; i _ " Amurd pleaded, the Plaintiff oughr to ſhew the Awari, Wi vs 
* Replication, and allo the Breach of it in his Replication. {em . oy 
. LOTS. LOT» : 3 | Df 
* So when a ſpe- And as well in other Caſes as in an Award, whens WF W 
J 1 obo ſpecial Point is pleaded by the Defendant, the Pla 8 
te 3A tiff ought to ſhew more in his Replication, idem 153 Wi * 
| | n how ſuch Defect is aided after Verdict, ſee id. . 
*h For of three If the Defendant plcad an Award made of three Wi ws 
5 4 Things, the Plaintiff may not reply that it was ma? Wi 5 
: | of rhe ſaid three Things, and of one other; bu: be 2 * 


Replication of ought to reply, that it was made of four Thines 
four, and tra- and traverſe the Award made of three Things of. . 
| Hem, oo 
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The Plaintiff replies, and ſhews three diſtinct 
Things, to two of which (one being Matter of Fact, 
and the other of Record) he adds two ſeveral Aver- 
ments, Et hoc paratus Ga verificaye, and concludes, the 
© third and laſt being Matter of Fact, Et hoc petit quo 
| inquirat. per patriam. Quere, If it be one Replication 
or three ſeveral Rephcations, and if the Concluſion 
to the Country ſhall not extend to the Matter of Re- 
cord. idem 337, 338. | 1 5 3233 

| 1n this Cale, if the Defendant demur Quod Plitum. 
ved. fc. and the Plaintiff joins in Demurrer, Qr0d 
blau. pred. &. in the ſingular Number, if it be one 
| Replication it is well enough; but if it be three 
| Replications, Quere, If it be not a Diſcontinuance ? 
dem. 
| 1f there be three Replications, and one of them 
| fuperfluous, and the other two ſufficient, and the 


judgment. upon them that are ſufficient. [dem 338. 
| Where an Adminiſtrator pleads ſeveral Judgments 
E recovered againſt him, and that they were juſt and 
true Debts, and the Plaintiff replies, that they were 


obtained by Fraud, he has Liberty to traverſe the 


E ſpecial Matter, or to rely on the Fraud generally at 
boss Election. 2 Saund. 50. | 
A Replication being entire and bad in Part, is bad 
is all. Idem 27. . | 
= !tfihe Defendant plead an entire Plea to an Indebi- 
„ Aſum;fit and an Inſimul Compataſſet, and the 
Plaintiff makes an entire Replication to the Plea, and 
the Replication reaches not the Indebitatus Aſumpſit, 


3 though it does the Inſimul Computaſſet, it ought to be 


E wholly adjudged againſt the Plaintiff, although it is 
uffiient as to the other, 2 Saund. 127. 
E Where in Treſpaſs the Defendant by his Plea claims 
ſmereſt in the Place where, Sc. The Plaintiff can- 
to reply De injur. ſua propria abſque tali Carſa gene- 
| rity. [dem 295. Quere, If he may not with a ſpecial 
E Iraverſe. 8 Co. 67. becaule it refers to all the Plea 
bar. See more of this in Treſpaſs. _ 
Sometimes a faulty Bar is made good by a Replica- 
tien; as if I plead in Bar the Grant of a Reverſion, 
E 1 omit Attornment, if the Plaintiff reply, and con- 
eh and avoid the Grant by ſpecial Matter, the Bar 
N 412 is 


| Deſendant demurs generally, the Plaintiff may have Juper fiuous, 


| tion bau in part. 


513 


Quere, It one 
Replication, or 
three. 


If one good, if 
three, Q If nu 
a Diſcon'ixu- 
ance. 
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Three Replica- 
tions, and one 


Liberty upon a 
Replication, to 
traverſe or rily. 


Entire Replica- 


Replication not 
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the Narr, 
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is good. 11 H. 7. 24. Vet generally the firſt Fault i; 
fatal, as where the Defendant pleads an ill Plea, of 
which the Plaintiff takes no Notice, (by Demurrer, 
&#c.) but makes an ill Replication, to which the 
Detendant demurs, yet Judgment ſhall be on the il 

Plea. | | 1 85 
Thet wich was In Treſpaſs a Man pleads Arbitrament, and doth 
1 not ſhew the Place where Submiſſion was, this is not 
WY good; but if the Plaintiff reply, and ſaith, that he | 
diicharecd the Arbitrators before the Award, no ir 
is good, for that which was ill is now confeſſed. 1: 

| H 7. 24. and 20 H. . | 2 

Deſect of Place In Debt, if the Defendant plead a Releaſe of the 

man good. Plaintiff, and doth not ſhew where it was made, the 
Plaintiff replies, and pleads not his Deed ; the ple 
of the Defendant is made good by this Replicatic: 

. Br. Tit. Repleader 28. 

Day made goed. Defendant ſays, the Plaintiff made an Aſſault i 
the Court before the Steward, c. Plaintiff ſaith rf 
his own Wrong without ſuch Cauſe ; though the be- 
fendant hath not ſhewed what Day the Court vas, 
yet by the Replication *tis wade good; for now th: 

| : Day is not material. 21 H. 2. 50. 

So double Plea, If a double Plea be pleaded, and the Plaintiff re 
plies and takes Iſſue of one Matter, and that! 
found, he cannat after plead an Arreſt of Judgment 
for by the Replication it is made good. 18 Ed. 4. 1: 


ante. 
Rejoinder. Next, as to the Rejoinder, obſerve, 
Not to depart That if the Defendant do therein depart from h. 


from he Plea. Plea pleaded in Bar, the Rejoinder is not good, A 
| the Defendant is not to rejoin in ſuch Words as ar! 
not contained in the Replication or Plea, for that“ 
to begin a new Diſcourſe of his own, and not to a! 

ſwer the Plaintiff. : 
When the Defendant in Rejoinder pleads nc" 
Matter, he may conclude, Et hoc paratus eſt verificar: 
for he ought to give the Plaintiff Liberty to com: 
in with a Sur-rejoinder, and anſwer to it. 1 Er 
Judgment for 2 | = | | , 
om fo In Saund. Rep. p. 84. The Defendant pleaded N, 
| Damęnificatus generally. To which the Plainrift 7: 
plied, and fhewed how he was dampnified. ee 
endes! 


7 
f 
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gendant rejoin'd, that the Damnification fuit de ſor tors 
Demeſne. Plaintiff demurs, and the Rejoinder was 
adiudged to be a Departure from the Plea in Bar. 


And although the Counſel for the Defendant urged, 


That what the Plaintiff ſhewed for Damage was no 
Damnification, becauſe, c. yet the Court gave 
Judgment upon the Departure. 

So idem 189, 190. In Debt upon Bond to perform 
an Award. The Defendant pleaded Nul Arbitrament, 
and upon the Plaintiff's ſhewing it, the Defendant 
rejoin'd, that the Arbitrament was not tendred ac- 
cording to the Condition of the Bond, and it was ad- 
judged a Departure from the Plea in Bar. 

And it is ſaid, That where the Defendant in 'Treſ- M'tt-r goes bee 
pals, ©, fortifies his Bar with new Matter in his 1 en 
Rejoinder, but purſuant to the Bar, and which goes | ; 
tefore the Bar in Conveyance of his Title, this is no 
Departure. But where the Bar is before the Matter 
ſhewn in his Rejoinder, this is a Departure. See 21 
Edw. 4. 12. Vide Ploav. Com. 105. b, Co. Lit. 304. à. 
dee Hob. 271. one pleads Not guilty, and rejoins the 
general Pardon; "tis a Departure. So Lev. 85, 127. 


cone pleads no Award, and in his Rejoinder ſhews a Comm Lam 


void Award, or that it was not ready to be delivered. , and 
Statute in Re- 


Ib. 133. So Leaſe pleaded at Common Law in Bar, joinder. 
and upon the Statute in the Rejoinder, is a Depar- 

ture. Dyer 10. and Dyer 102, 103. The Rejoinder is 

ſaid to be a Departure, becauſe it did not go with. 

the Bar, nor inforce it. 

Yet it is ſaid, that in many Caſes, if new Matter be 
averred in the Replication, if the Defendant alledges , 
2 new Anſwer in the Rejoinder, it is no Departure. 
Vide plus of Departure. Mod. Rep. 43, 44, 227, 289. 

The Conditjon of an Obligation was, That the 
Defendant ſhould ſtand to the Award of F. S. be- 
tween the Defendant and F. D's Tenants. The De- 
tendant pleads Nul. fec. Arbitrium. The Plaintiff re- 
plies, That the Award was made between the Defen- 
cant and the Tenants of F. S. and names them. De- 
tendant rejoins, That they were not Tenants : 'This 
was ſaid to be no Departure but good; and the Rea» 
lon ſeems to be, for that the Plaintiff alledged Mat- 
ter which gave Occaſion for ſich Plea, 39 H. 6. 15. 


21K 6, 37. and 5 H. 7. 19. 


11 — Note; 
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Sur. rejoinder. Note; The Rules are the ſame e converſo, as to ths 
Sur rejoinder, Sur-vebutter, Ec. | 


Of Pleas in The Defendant many Times may take Advantage 


Abarement. of the Plaintiff by Pleading in Abatement, i. e. to ceale | 


the Suit for that Time, which ſpecially Note; for ;; 
ſome Things often come between the Declaratigi 
and the Plea in Bar, as Dies datus eſt, Continuance, 
Imparlance, &#c. (Sce 19 Hen. 8. 6. A Dies datns is 1 
Day given for Appearance of the Party, and is al. 
ways before the Count, and an Imparlance is alway 
after the Count.) So Pleas in Abatement are general. 
ly to come between the Declaration and Imparlance, 
or the Defendant's Advantage will be quite loft, e. 
ſpecially in theſe following Caſes, viz. 
1. Where the Plaintiff is an Infant, and doth ne: 
ſue by Guardian. ” 


2. Where the Plaintiff doth not name thoſe thi: | 


have joint Right wth him, as Co-executors, Fointenant, 
„„ 5 | 


3. Where he ſues in more Names than he ſhould, 
4. Where he ſues with others that he ought not, 


or who are not in rerum Natura. | 
5. Where the Plaintiff is outlawed, or excommu- 
nicated. | | 
6. When the Defendant can prove he tendred the 
| Money at the Day, & adhuc paratus, Ec. 
Before a general All which ought to be pleaded the ſame Term be- 
Imparlance. fore a general Imparlance, and ought to have Conn. 
5 ſel's Hand to them; but the laſt ſeems a peremptory 
Plea, and Error lies on the two former. 
Alſo note; A direct Appearance or Continuance only 
may be a Detriment to the Defendant in ſome Caſs, 
Miſnomer. as in Miſnomer of the Defendant, and therefore in tuch 
Special Appear. Caſe the Way is to appear ſpecially, viz. A. B. qui in- 
* flacitatur per nomen A. D. comperuit & habet diem, vel te. 
tit licentiam interloquendi vel petit viſum, &c. Salvis [iti 
emnibus advantapiis, & c. 


Before Impar. And regularly after a general Imparlance (thoug⸗ 
lance. one may plead in Bar, or to the Action) he canno: 
plead to the Juriſdiction of the Court, Miſnomer, to 
the Wit, or any Plea in Abatement of it, nor any Pri- 
vilege or Diſability ; (except it happen after th: 
Continuance, as Death, &<c.) ſo neither then ou 
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| che Defendant to have Oyer of a Deed, except he Oyer. 
| lead Variance, or that the Writ was brought in 
another County; and though the Defendant need 
| not plead to a Declaration on a Bond before he hath 
her of it, yet he may plead without Oyer if he 
| oicaſe, bur then he cannot afterwards wave ſuch 
| Plea, and pray Oyer, K:tch. 200. Practical Regiſter, 
tit. Oyer. . : | 
However, upon a ſpecial Imparlance it is otherwiſe, Special Int ar- 
for thereby the Defendant ſaves his Advantage, as lance, | 
well tothe Writ as to the Declaration, by the Words, 
Salvis ſibi omnibus & omnimodis advantagiis tam ad Breve 
quam ad Narrationem and ſometimes thus, Salvis fb 
omnibus advantagiis tam ad Furiſdittionem Curie quam ad 
Breve & Navrationem, as the Caſe is. | 
And tho' the general Imparlance is kad of Courſe, 
yet this ſpecial Imparlance muſt be by Rule, or Or- 
der of Court, or by Conſent at leaſt. | 
Yet it isſaid, That after a general Imparlance one Gen'ral Impar- 
may plead Jointenancy, Nontenure, and the like, ue. 
whereof he is not eſtopped by his Appearance. 9 Edw, 
4. 36, But 3 Lev. 55. Non-tenure, c. not pleadable 
after a general Imparlance. Alſo it is faid, if no Im- 
parlance appear upon Record, he may plezd in Abate- 
ment, Soc. And if a ſpecial Imparlance be prayed, the 
Plaintift's Attorney takes of the Defendant 2 s. for 
the Entry thereof. | 
And further obſerve, that in good Order of Plead- Order of Pliaa- 
ing a Man ought to plead. 1. To the Juriſdiction of i, Vit. 
the Court. 2. To the Perſon of the Plaintiff, and 
next, of the Defendant. 3. To the Writ. 4. To the 
Action of the Writ. 5. To the Count or Declarati- 
on. 6. To the Action it ſelf in Bar thereof. | 
(1.) A Plea to the Juriſdiction of the Court is cal- 5 f Furiſ. 
led a Foreign Plea, becauſe it either alledges that ain. 
the Matter ought to be tried in another Court, or 
elſe refuſes the Judge as incompetent, for that the 
Matter in Queſtion is not within his Juriſdiction. 
Kitch. fo. 95. As ancient Demeſne, County Palatine, 
Cinque Port, Pleas to the Palace-Court of Weſtminſter, 
and other inferior Courts, not having Cognizance of 


the Cauſe, c. | 
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Count. 


MWirit. 


Cauſes of A- 
batement. 


Aion of the 


ris. 


Bar of the 
Action. 


Note. 


and the like, and many Times ſuch Plea is to the 
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(2.) Pleas to the Perſon have been former! 10 
counted Six, as Villenage, Utlawyy, Alien, out of Pr, 
tection, profeſſed in Religion and Excommunie;. 
on; though Profeſſion is no ſuch Plea at this Day 
Vide ante. N 

(3. Pleas to the Count or Declaration are Varian 
between the Writ or Count, Specialty, or Record 
Incertainty in the Plaint or Count, c. 

(4.) Thoſe to the Writ are for Variance betwey 
the Writ and Regiſter, Incertainty, Death of Partie. 
Miſnomer, Jointenancy, Non habetur aliqua tali; will 


Writ and Bill, or Count together. And all theſe ar; 
properly call'd Pleas in Abatement. | 

And Note; generally the Cauſes of Abatement « 
Writs, Plaints, or Counts, are either 1. By the A; 
of GOD; as where the Plaintiff or Defendant are 
dead. 2. By the Act of the Party; as when ther; 
appeareth in the Writ or Declaration, or both, Wan: 
of ſufficient and good Matter. 3. When (though it he 
good) it is not certainly alledged. 4. The Name of 
the Plaintiff, or Defendant, or Place, is miftaken, 
5. Vartance between the Writ, Specialty, or Record, 
6. Apparent Repugnancy. 7. Incertainty in the 
Writ, Count, or Declaration. 18 Edw. 3. 27. 

(5.) Pleas to the Action of the Writ are ſaid to he 
ſuch, as where one pleadeth ſome Matter, by which 
he ſheweth the Plaintiff had no Cauſe to have the 
Writ which he brought, but it may be ſome other 
Writ, and it is ſaid, in this Caſe the Defendant may 
chooſe either to conclude to the Writ, or to the Aion 
of the Writ. 26 Hen. 8. Bro. Brief, 409. 

(6.) A Plea or Bar to the Action itſelf, is where 
the Defendant in any Action pleadeth a Plea, which 
is a ſufficient Anſwer to deſtroy the Adtion of the 
Plaintiff, and may come, and generally does, after 
a Continuance, or general Imparlance, 

But xote, That if the Defendant firſt pleads a Plex 
that doth tend to the Deſtruction of the Action for 
ever, he ſhall not be admitted after to plead in Abate- 
ment of the Writ ; for by pleading in Bar, or to the 
Action, he admits the Writ to be good; and yet if 
there appear Matter in the Record, for which the 
Writ ought to be abated, the Defendant may ſhew it 
N | 0 
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to the Court in Arreſt of Judgment, and the Court 
| will abate it Ez officio. See Hob. 280, 281, 


- 


Of Pleas in Abatement. 


(t.) Zo the Furiſdiction of the Court. 


E TOR Pleas in Abatement to the Juriſdiction, ſee 1 To the Juriſ⸗ 
þ Abatement to the Juriſdiction pleaded, for that 474m. 
E the Locus in quo is within the Liberty of the Cinque Cinque Ports, 
© Ports, Brownl. Rediviv. 475. 2 Mod. Intrand. 2 Han. Ent. 

E 103, And vote, That after Imparlance one ſhall nor 

E plead to the Juriſdiction of the Court. 22 Hen. 6. 7. 

22 Edw. 4. 23. And fo Co. Lit. 303. a. Such Pleas 

| ought to be firſt, or otherwiſe the Party ſhall loſe * 

his Advantage. Ante. 

E Abatement for that the Lands are only pleadable Maxor- Court. 
in the Court of the Manor. Replication, That they 

are pleadable at Common Law. Sec Bro. Red. 504. 

Ton p. 2. 2 Mod. Intr. 2. And note; If upon ſuch a Plea. 


W it Abatement the Parties go to Iſſue, and it be found 


| 42ainſt the Defendanr, it is peremptory, and he ſhall 


bee the Land; but upon a Demurrer to ſuch a Plea 


it is not ſo, but a Reſpond. Ouſter. 22 II. 5. 25. b. 5 Co. 
E 111. Telv. 112. Vide poſftea. 
© For that the Lands are held in ancient Demeſne Antient De. 


tier ſpecial Imparlance, but Quere of this. See 2 meſue. 


Had. Intr. 2. Bro. Red. 504. & Rel. quod tenent in 
feodo ad Com. Legem. Sec alſo 1 Brownr!. Ent. fo. 2. Thomp. 


| | 2 and 347. firſt Part, Mod. Intr. 249. Winch Ent. 517. 
Reil. quod proauus quer. tenuit Tenement. de Rege ut 


* Caſtro de W. in libero Soccagio, &c. & Vide Rob. Ent. 
350, 348. 


Note; In Pleas to the Juriſdiction or to the Perſon, How Defence 1; 
the Defendant cannot make above a half Defence; t be maae. 

E as thus; Et pred. A. fer F. S. Attorn. ſuum ven. & Half Defence. 
F. defendit vim & injuriam, without adding the Words, | 

I quando, Sc. [which Words make a whol? or full Defence.] 

tor by adding theſe Words, the juriſdiction of the 

Court, and Ability of the Perſons are admitted. See 

Hen. 6. 35 Hen. 6. Vide Practical Regiſter, page 244. 


3 
Alſo 
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Alſo in Aſſize, Dower, Darrien Preſentment, Mori, e, 

ceſter, per que Servicia, Attaint, & Scire facias, the 1, ri. 

fendant ſhall only ſay, Venit & dicit, without obe ef th. 

Defence. 34 Hen. 6. 33. 46 Edw. 3. 23. Bro. Abit vas b 

| | tit. Defence, 'Numb. 67. 5 FM 

i Special ful De , Note alſo, Thar a full Defence is ſometime, my il th 

| fence. cial, For in every Precipe quod reddat, Writ of |, ide C 

|; truſion, Ayel, Eſcheat, and the like, the Manner ; WW Che 

i thus, Venit & defend. jus ſuum quando, &c. W of (|! 
j Deuble Defence. And it ſeems, that in a Writ of Right, the Defer. oeld 
ſt dant ought to make double Defence, to wit, of h. 

i . Plaintiff's Right, and his own. 1 Cro. 311. Iwithe 
1 1 In Actions upon the Statutes of Maintenance, I. 
i} ©; bourers, and the like, and in recaptione averiorum, the And 

4 Defence is thus: Venit & defendit vim & injuriam cur N cede 

F * do, Ch. Et quicquid, Ec. So it ſeems in Treſpak, fence 

9 Probibitions. And in Prohibition upon Stat. Rich. 2 and Hg * 

[ the Form is thus: Venit & defendit vim & injuriam my 2 04 

G do, Efc. Et omnem contemptum & quicquid, c. pDcte 

| Appeals. And in Appeal of Maybem thus: Venit & defendien . E 
: & injuriam. Et omnes felonias & appella de May leni Let. 

kl Et qui quid quod eft contra pacem Domini Regis Cororan & Ne 

1 Dieni iat. ſuas. 40 Aſs. 9. | | mea! 

Mr Ordinary full Bur in Actions of Account, Caſe, Covenant, Debt, 5. W 

wy Defexce, in tirue, je ment. Partition, Parco Fracto, Quare Im, ouph 

| { do C. NBeplevin, Ref.cus and Maſte, and in all Actions ven Al 

9 Debt and Treſpaſs are given by the Statute : In ne 

; AQions of Treſpais de Clauſo fracto, or de Clap“ t 

Doro fractis, with their Incidents, or for Battery, In Eko 

priſenmert, Menacing, and other Perſonal and Miri 173 

Actions, the Defendant ſhall make the ordinary mm Al 

Defence, Vent *= defendit vim & injuriam quando, &, Cre 

that is, quando ubi & quomodo Cur. videbitur. Co. Lit. 12 Jude 

Bro. tit. Defence 23, 30, 31, 40. And fo in all othe! Juris 

Cafes where you are to defend the Wrong ſuppoied by MMF e 

the Plaintiff. Tel. 210. anot 

Vonc hee The Vouchee ſhall make his Defence thus: Et 11 in P. 

A. B. nt Tenens per Warrantiam ſuam defend. jus ſun We d 

guards, Cc. Bro. Defence, 24. Adi 

And Note, That where this ordinary full Deferc: WF = 

ought to be made, if it be omitted, tis no Miſtake 0 Cant 

the Clerk, but failing in Subſtance. O. | bet 


Nore. Ent Note, In 2 Lut. 1590, c. in C. B. the Defer 
Cant begias his Plea without aay Defence, viz. 4 
. os yn 
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ed, J. per. T. W. Attorn, ſuum ven. & pet. auditum 
eri, Ec. And then pleads in Abatement to one Part 
Fiche Narr. that it appeared by the Narr. the Writ 
Fs brought before the Cauſe of Action, &c. and Nn 
Iſunpſit to the other Part. Plaintiff demurs, and as 
ö the Exception that there was no Defence made, 
line Court ſaid it was only Matter of Form, and the 
WE chief Juſtice ſaid he had ſpoken with all the Juſtices 
ef the Xing's Bench concerning that Defe&, and they 
iold him it was a trifling Thing, and ſee 1 Lat. 7, 
gen, Inter Walford, & Savile adjudged a good Plea, 
without Defence upon a ſpecial Demurrer, eo quod 
Fire. E. in placito ſuo pred. nullam fecit defenſionem, Ec. 
And this Cauſe was over-ruled, by reaſon many Pre- 
cedents are ſo, tho' there are many others with De- 
Efences; but the ſure Way is to make Defence thus: 
hen & defend. vim & injur. without ſaying more. See 
2 Salk 543, 544. Venit & dicit, or dicit only, a good 
Defence by an Attorney. 
E Ercommunication pleaded without Defence, is ill. 3 Excommunics'. 
Lev. 240. and Note, ibid. 182. | 
| No Defence is neceſſary in a Plea of Antient De- Ancient De. 
mean. mean. 
| Where Two Defendants join in Defence, they Jin Defence, 
Fought not to ſever in Pleading. 1 Cro. 3111. pn 
| Aliſo Note; Each Plea ought to have its proper Proper Conc!v fi 
Coneluſion, as a Plea to the Writ to conclude to the , 
Eric, Plea in Bar to conclude to the Action, and an N 
; "HY to rely on the Eſtoppel, and ſo of the like. To the Hrit. 
ige poſt. N 
1 And it is ſaid, That ſuch Places as have ſpecial To *he AFion, 
EGrant not to be impleaded elſewhere, do conclude “e. 
Judgment de Brevi, and ſhall not conclude to the 
Jariſdicton, 8 H. 6. 18, 19. Aliter, where the Defen- 
cant Plea doth prove that the Plaintiff may have 
W another Writ in the ſame Court. 38 Hen. 6. 19. But 
m Pleas to the Action of the Writ, the Defendant z, h 70 f be 
nay chooſe either to conclude to the Writ or to the Mit or Ackien 
Action of the Writ. 26 H. 8. Brief, 409. 9 Ed. 31. 
And 37 H. 6. 48. in forcible Entry, if the Defen- In forcible EA 
dant pleads to the Writ and concludes to the Action, try. BEE 
be ſhall be condemned, becauſe by his Concluſion he 
W {4th admitted the Writ to be good, and ſo he —m—_ 
1 5 e 


Attorney. 
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be if he plead to the Juriſdiction, and eoncludt ir 
the Writ. 


Ples in Ber. And by Prife, 37 H. 6. 24 if the Plea be in 


Concluſton to the and the Concluſion to the Writ, it ſhall be taken n 

Writ. Bar, ſee 34 H. 6. I. 2. and 36 H. 6. 17. becauſe he ca 

| not have a good Writ, if he be barred of his Adi 
And ſee hereafter Title Pleas in Bar, and ante 


Note; Theſe Pleas to the juriſdiction, if true, il 
3 add prevent the Cauſe to be tried there, as to plead the 
To the Juriſ- Lands in Queſtion are ancient Demeſne, and ought y 
giftion. be pleaded in the Court of the Manor of which they 
are holden; this, if true, will abate the Writ befor 
or after Anſwer. F N. B. fo. 14. d. 128. a. 
Foreign Pleas So will a Foreign Plea, which refuſes the Tudze x 
ſworn. incompetent, becauſe the Matter in Hand is out a 
his Precinct ; but in this Caſe the Court doth uſually 
make the Defendant ſwear his Plea to be true, ot 
elſe will enter upon Judgment for Want of a Ple:, 
Vide Kitch, fo. 75. Pract. Reg. p. 233. 


Anot her Juriſ-— Note; If one pleads to the JuriſdiQtion of the Cour, 
e 70 be he ought to give juriſdiction to another Court, 2. 
ſhewn. ves 8 ) 
5 died. 144, 16, 17. and he ſhall nor ouſt the other Court of |: 
riſdiction by another Plea afierwards. 22 H. 6.1%, 
19. 
. if another Court ought to hold Plea, the Part 
ought not to conclude to the Writ, but to the jun 
diction. 38 H. 6. 18. N 
. After a Day given over by Superſedeas, there ouch: 
ED to be another Superſedeas to the Juriſdi tion of ths 
Court. 22 H. 6. 18, 19. 
Plea to rhe Par. Ivery one, that pleads in Diſability of the Perl 
ben. firms te of the Plaintiff or Demandant, affirms the Juriſdiction 
Juriſaiction. of the Court, and therefore cannot afterwards pleat 
to the Juriſdiction, 35 . 6. 12. | 
-n, Ctate A Plea to the Juriſdiction of the Marſhal's Cour, 
Fc. muſt have Counſel's Hand, and the Defenca:: 
muſt ſwear the Truth of his Plea in Court ; but!! 
the Defendant be not in Cuftody, or ſpecial Bail: 
put in, this Plea will not be allowed, tho' the De 
fendant appear in Court. See the Juri{diftion of ti: 
Admiralty Court pleaded. Clif. 17. 


La 
FRE 
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for that the Cauſe of Action accrued in a County County Pala- 
Palatine, Vide Bro. Vad. mecum 473. and Rob. Ent. 1. Fire. 

| See more Precedents of Abatement to the Juriſdic- 

tion. Raſt. 58, 101, 419, 379. Aſhton 265, 352. Hern 

| . +33. Thompſon 13, 14, 15. iſt of Brown, Fol. 2. 

Num. 6, 13, 14. 2 Mod. Intr. p. 1. 


(2.) In Diſability of the Plaintiff, viz. 24h, Diſability 
of the Plaintsff 


| THAT the Plaintiff is an Alien, born of the Alien. 
| King's Enemies, Vide Clerk's Aſſiſt. 113. 2 Mod. Intr. 3. 
| Clift, 5. And ſee Cart. 192, &c. the Difference be- 
tween a Plea of Alien Amie and Alien Enemie. And 
Vio; Pleas in Diſability of the Perſon ought to be 
eery certain. 4 Mod. 137. 
Wie; If an Alien Enemy brings an Action Real, 
poerſonal, or Mix'd, in his own Right, the Defen- 
dant may plead it in Abatement in Diſability of his 
perſon, or in Bar to the Action, and the Defendant 
| ought to aver, that the Plaintiff is an Alien, born at 
ſuch a Place, under the Allegiance of ſuch a Prince, 
© who is Enemy to the King; but an Alien Friend, as 
he may traffick and have a Houſe for an Habitation, 
ſe he may have an Action Perſonal, and Treſpaſs for 
breaking his Houſe, (and he may have a Writ of Er- 
E ror upon Neceſſity, as when he is condemned in an 
E Information) but not real or mix'd Actions; and by 
E Ck, if an Alien Friend brings ſuch an Action, it 
| ought to be pleaded in Diſability of his Perſon, and 
rot to the Writ or to the Action. But if he be an 
lien Enemy, the Defendant may conclude to the 
© Action. fo. 130. b. Vide 1 Saund. fo. 5. Mc. 
Alſo an Alien may bean Adminiſtrator, and as ſuch Alien Aa: ari. 
Tay have Leaſes for Years, as well as perſonal Chat- ftra-e-. 
eels and Debts. Cro. Eliz. 683. Cro. Car. 8, 9. g | 
and it is ſaid, that an Exception taken to a Writ, Exception Pe- 
= Propter defectum Nationis, vel potius defectum Subjectionis Temprery. 
de Ligeantie, is Peremptory, lo that the Action can- 
not be revived by Peace or League ſubſequent. 
And that the King may grant Licence to Aliens to King's Liceret 
implead, and alſo that ſuch Aliens, as come into the 


Realm by the King's Licence or ſafe Conduct, mop 
ule 


— Jar — 1, — 
» —= SS <> = 
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Deni zen,. 


Concluſion. 


Alien no Plea in 
| Slander, &c. 


Alter Impar- 
tance. 


Letters of Ex- 
communication 
to be ſhewn and 
 certificd by the 
Chancellor, &c. 
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uſe perſonal Actions by Writ, though they be u The 


made Denizens, 

And that Denizens lawfully made by the King, 
Grant, and ſuch Aliens born as are within the er. 
preſs Words of the Starute of 25 E. 3. may uſe 1c. 
tions Real by Original Writ, ſee 32 H. 6. 23 ite, 
de Briefs, Lib. 1. cap. 6, 7. Co. Lit. 129. a. 130. b. 

It is ſaid, that to plead the Plaintiff is an Alien, i 
a Plea to the Action, yet where the Defendant cop. 
cludes to the Perſon, as he may, he may afterward 
demand the View. 3 H. 6. 55. 

By 32 H. 6. 23. If one pleads that the Plaintiff i; 
an Alien, he may conclude to the Perſon or to the 
Action at his Pleaſure. 8 

To an Action for ſcandalous Words, tis no Ple 
that the Plaintiff is alienigena natus in partibus tranſma. 


rinis extra ligeanc. Domini Regis, &c. Telv. 199. 1 B. . 
134. vide 1 Lut. 34. Defendant pleads, that the Te. 8 
ſtator was an Alien. Repl. That the Teſtator at the WW 1 
Time of making of the Bond, and at all Times after- WW 770 
wards by the King's Licence and Protection wasin 1. 
England, &c. Defendant Demurs thereupon, and 54 
Judgment quod reſpond. Oufter. we" 
For that the Plaintiff is Excommunicated, Sec Ther, n 
Entries for the like in B. R. fo. 9. Plac. Gen. 9, 10. 5% 
Bro. Red. 100. Vidian 25. 1 Bro. Entr. 5. 2 Mod Iv, WW + 
3. Clif. 13. Repl. Quod Quer. abſolutus eft Plit. Ger. 10, Wi ple: 
„ 76; ; 
l Ex communication is no Plea after Tmparlance, ii def 
ſo be it was not after the laſt Term that the Impar- WF © 
lance was granted. 9 Ed. 4. 36. 4. 0. 
When Excommunication is pleaded, you ſhew the WWF 7: 
Letters Teſtimonial, that the Party is excommun- WF | 
cated, which ought to be certified by the Biſhop, WF lay 
and if certified by the Commiſſary or Official, is il; W {1 
But the Chancellor of an Univerſity may certife WW th; 
Excommunication, and the Direction ſhall be . ju 
werſis Sanctæ Matris Eccleſie filiis. 1 Inf. 131. a. 8 C0. 
68. 1 Nol. 183. | 
So may the Vicar General, when the Biſhop 15 i" WE 5 
remotis agend. and the Warden of the Spiritualties u WE mw 
the Vacancy of the Biſhoprick, n 


The 


2 » 
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| The Cauſe for which he is excommunicated ought The Cauſe to be 
© be hewn, otherwiſe tis ill; and the Biſhop ought Ibemn. 
Ito certifie, that it was in his own Court and not in 
|. nother, or that he has found Sentence given by an- 
other Biſhop; but he may certifie it to be made by 
his Commiſſary or Official. 8 Co. 68. 1 Inft. 131. as 
[1 Rel. 434, 8844. | 
When tuch a Plea is allowed, the Entry is quod lo- The Entry on al- 
ela remaneat ſine die quouſq; Querens abſol tus fuerit de lowing the Plea. 
Ercom. pred, Ec. Co. Lit. Sect. 201. 8 Co. 69. | 
| The Defendant pleaded, that the Plaintiff was ex- 
| communicated, Et pet. quod loquela remaneat ſine die, 
e, To which the Plaintiff reply'd, that he had ap- 
| pealed from the Sentence, Et Sf. quod pred. Def. re- 
„, Sc. Adjudged that the Replication was ill, for 
i does not maintain his Action. 3 Bulſtr. 52. 20 H. 6. 
2). Raſt, Ent. 3 20. Rol. 226. | 
| Excommunication is no Plea in an Action brought No Plea to an 
| by Oui tam, &c. 12 Co. 61. Actien qui tam, 
| Defendant pleaded, Quod Quer. eſt Excommunicat. per &c. 
Liege, Delegates. Demurrer & reſpond. ouſter agard quia 
| nul Certificate del Fudges Delegate fuit produce, Et le Plea 
male conclude, - 3 1 * i * 
For that the Plaintiff is a Popi ecuſant, vide , 
n Brown Ent. 5. Thomp. 185. 2 Mod. Intr. 5 Clif. 3. II. * 
1 Bro. Red. 466. a 
For that the Plaintiff is outlawed, ſee on Outlawry Outlamry. 
WW plcaded after Judgment in Debt. Thomp. 8, 9. 1 Bro. 7. 
© : Mod. Intr. 4, 5. Rob. Entr. 214. Plaintiff outlawed 
before the Bill exhibired, CI. 14. ſo after the laſt 
bon inuance, ibid 3. See for other Precedents. 3 Inſtr. 
C. Raft. Entr. 252, 605. Aft. 11.1 Browv. 5. No. 24, 25. 
Tom. 9. No. 30 to 33. | 
EF Note; By 21 E. 4. 54. he that pleadeth an Out- 
ry in tne ſame Court, may begin at the Exigent 
be will, becauſe good until it be reverſed, And 
that in Debt upon a Recovery, he may begin at the 
judgment, or at the Original at his Pleaſure. 


Et pred. A. per T. S. Att. ſuum ven. & defend. Vim & Outl.rory pla. 
far. Et dicit quod ipſe ad Billa. pred. Quer. reſi ondere _ «pon @ Ca, 
vn debet quia dicit quod Diu ante pred. tempus quo ſupponi- ws | 

| tur (dict. aut fag.) in Narr. pred. ſuperius ſpec quidam 

f J. C. (Icili. Termino S. Mich. Anno, c.) in Cur. itſius 
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Averment. 


Upon an Ori- 
ginal in C. B. 


Pe Pleas in Abatement. 
Domini Regis apud W. recuperaſſet verſ. prefat, Ouy, 


per nomen, E*c. tam quoddam deb. 50 J. quam 30 a 
eidem J. in eadem Cur. dicti D. R. cor. Fuſtic. ejuſten 
D. R. adjudicat. fuer. pro Dampnis ſuis que habuit occaligy 
deten-'onts Debi. illius, unde convict. eſt. Cumg; pred. | 
pro citiori obtenc'one Debi. & Damp. predict. poſtea ſit 
(tali Die, &c.) extra dictam Cur. dicti D. R. cor. Juſſi. 
ejuſiem D. R. preſecut. fuit quoddam Bre. ejuſdem D. }, 
de Ca. Sa. verſ. prefat. Quer . pro Debito 2 Damipn. jr 
adtunc Vic. D. direct. per quod quidem Bre. idem D.. 
eidem Vic. precepit quod caperet pred. (Quer, c.) (rec. 
ting the Writ and Return, and the Exigent an; 


Return, to the guinto Exact, Oc.) Et ſec pred. Our, 


gquinto exatt. fuit & mitt comperuit, Io. idem Quer. per Ji. 
dicium G. D. & J. E. tunc Coronatores dicti D. R. (4, 
pred. utlagat. fuit & adhuc utlagat. exiſtit prout fer Ry. 
cord. & Proceſs. inde in Cur. diffi D. R. pred. de Necerdiꝶ 
manen. plenius liquet & apparet & hoc parat. eſt verifiq 


unde pet. Fudic. ſi ipſe idem A. ad Narr. pred. Quer. ul. 


rius reſpondere debeat, &. Cum hoc quod idem Def. ver. 
care cult quod fred. Quer. in Narr. pred. ſuperius nn. 
tionat', & pred. Quer. in forma pred. utlagat. eſt una & 
eadem perſona, & non alia neque Diverſa, Ec. 


If it be upon an Original out of C. B. then thus 
biz. G 


Vim & injur. quando, &c. Et dicit quod ipſe ad ram. 
con. pred. A. reſpondere compelii non debet quia dic. qui 
quidam T. G. als. ſcilicet Termino Paſche Anno (Ec. ) in- 
placitavit pred. A. in Cur. de Coi. Banco de plito. cebi. E 
pred. A. pro eo quod non ven. in pred. Cur. de Coi. Bara 
prefat. T. inde reſponſur. ſcdum. legem & conf. hujus Rei 
Anglie in exigend. poit. fuit ad utlagand. in London & t 
occaſione poſtea ſcilicet Die, (&c. ) prox. poſt feſtum (Cr 
Anno Regni (c.) in London. pred. utlagat. fuit prout n 
Record. & Proceſs. in Cur. dicti Dom. Regis nunc de Bar“ 
pred. reſiden. liguet manifeſte que quidem utlagat. ver 
prefat. A. in forma pred. habit. & promulgat. adhuc n 
ſuis plen. vobore & effectu remanet per ipſum A. minime v. 
verſat. ſeu adnibilat. Et hoc parat. eſt verificare unde jt 
Fud.cium 6 ipſe idem R. ad narrac'on. pred. A. ſic ut pt. 
fertur utlagat. exiſten. reſpondere compeſli debeat, fc: 


Nett; 
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Nite ; That if one plead the purchaſing of a Writ, ggg purchal 7 
he ought not to ſay, that ſuch a Day he purchaſed 3 pur uu 
E Writ, but that he purchaſed a Writ hearing Date ſuch 

a Day returnable before the Juſtices, Oc. 


| And if one plead the Return of a Writ, he ought Mit returned. 
| to plead, that A. B. Vic. did return the ſame before 8 
. X. and other his Companions, Juſtices, &. 37 H. 
6.14. 
| Note; It is ſaid, That when the Defendant pleads 
in Abatement for Matter apparent in the Writ, he n «, corn 
all commence his Plea, petit Fudic. de brevi, &. and mince and con- 
all conclude in the ſame Manner, Mo. 30. Bur if caae upon mat- 
or Matter out of the Writ, as Excommunication, “e "Pp went in 
e, he ſhall make the Concluſion thus, unde pet. Fu- = a 
: 2 . after out of it. 
Wir. Et quod ob Cauſum pred. Bill. caſſetur, &. Quere. 
EF The Writ ſhall not abate for Excommunication in Defendant put 
ite Plaintiff or Demandant, bur the Defendant ſhall fig die. uy 
be diſmiſſed without Day, and after Letters of Abſo— 
Futon ſhew'd to the Court, the Plaintiff ſhall have 
a Reſummons, Sc. upon his firſt Original. Lit. 
d. 201. | | 
| Every Excommunication ſhall not diſable; as if a Erwry Excor- 
EMayor, Bailiff and Commonalty, or any other Body 7nication ſha 
Jageregate bring their Action, Excommunication in“ aiſ able. 
ide Mayor or Bailiff ſhall not diſable them, for that 
they ſue and anſwer by Attorney; but it is otherwiſe 
ef a ſole Corporation. So if Executors or Ad mini- 
Frators be excommunicated, they may not be diſ- 
Wbicd. Co. Lit. 134. a. | 
If a Biſhop be Defendant, an Excommunication by 2 Biſhop, nes 
be ſame Biſhop ſhall nor diſable the Plaintiff ; and 20 Olea 1c. 
BD: ſhall be intended for the ſame Cauſe, if another be 
Wo: ſnewn. Co. Com. Str. Lit. 134, 4. | 
If an Executor brings the Action, Outlawry in the Or'/avy, Sg. 
Plaintiff is no Plea, becan'e he ſues in the Right of Pe. N 
Wrnober, but it is otherwiſe of Excommunication.“ esse 
1 £7, 4. 49. 24 Hen. 6. 14. 14 Hen. C. 14. lere. 
E li Real or Perſonal Actions where the Damages hen te! 
euncertain (as ip Treſpaſs, of Battery, of Goods, e in D 
breaking his Cloſe, &c.) and are not forfeited þy e anA 
n Outlawry, there the Cutlawry muſt be pleaded in , % b. 
Piaabiliy of che Perſon ——— Bur if -rhe Ground or 
pine of the Aion be forfeited by the Optlavry, as 
| N | N 
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530 Ok Pleas in Abatement: 
in Action of Debt, Detinue, &c. the Outlawry m 
be pleaded in Bar to the Action. Co. Lit. 128. a, b 
Outlawry in 9. Dyer Eliz. 262. 7 H. 4. 4. ö. 5 Co. 109. vid. 2 Ly, 
Bar, &c. 1513. In Covenant on Breach for 1001]. Rent, Ou: 
lawry in Bar held no good Plea : But there being an. 
other Breach for not repairing, and nothing plead: 

| cd thereto, it was then allowed a good Bar, 

: When a Man pleads an Outlawry in Diſability 
1 4 of the Perſon, he ought to ſhew forth the Record, 1} 
ut larry 15 to e 8; K , 
be preſently ede figilli (becauſe the Plea is Dilarory) unleſs the 

ſhewea, and Record be in the ſame Court. | 
when Day gives Put if he plead an Outlawry in Bar, he ſhall have! 


Fo bring i: in. Day to bring in the Record. Co Lit. ibid. 6 Eliz. Dye 


228. F. N. B. 241. Stanf. Pl. Co. 105. vid. 2 Lut, 1514 
where it is ſaid there is no need to produce the Re. 
cord of the Outlawry ſub pede ſigilli, when the Plz 
is in Bar of the Action, and the Record of the Ou. 
tawry in the ſame Court, and that 'twas ſo reſolyec 
in 1 Lut. 39, 40. Draycete and Curſon's Caſe. 
In Dower Fere Vide 1 Lut. 39. In Dower the Tenant pleads, tha 
wai ved. the Demandant is waived. Replication, That ſhe us 
commorant at another Place, &c. Demurrer there 
upon and Judgment for the Tenant, 
3 See 2 Lut. 1601, Sc. Where Outlacory in the Tf 
Bar. tor was pleaded in Abatement to an indebitat. Aſunii 
for Monies received to the Teftator's Uſe. In Debt 
upon Specialty, the Defendant may plead Outlau 
in the Plaintiff, tho* he bath imparled, for that is 
Bar, and entirles the King; otherwiſe on fimpl 
Contracts, Treſpaſs or Battery, 16 Ed. 4. 4. Ai 
Note; If one be outlawed at the Suit of one Man, ul 
Men ſhall take Advantage of it; fo in Cale of at 
Alien born, or Excommunication, Co. Lit. 128. bur 
Outlawry in an inferior Court, as Cheſter, Durban, 
&c. mall 
more of Outlawry. Tit. Debt, ante. | 
Mit ainder. When Attainder upon the Statute of Prenunire anc 
Recuſancy ſhall be a Diſability to the Perſon of tic 
Plaintiff, ſee the Sratutes, and Co. Lit. 128, and 13 
And it is ſaid, that if one make a full Defenceagaill 
a Perſon attainted, he may afterwards plead that he 
was attainted the Day of the Writ purchaſed, b. 
not after Imparlance. 32 J. 6. 23. 


5 1 


not diſable in any Court at Weſtminſter ; (et 


Ok Pleas in Abatement. 831 
| Jn 1 Hen. 7. 13. One outlawed of Felony was Outlawry, 
| brought to the Bar, to tell why he ſhould not have 
Death. He pleaded, that he was impriſoned in nw 
| Oronie tempore utlag. and ſaid not under whoſe Cuſto- 
| dy, nor in what County Oxon was, and held no Plea. 


| TPO” _ = (3.) Defendanui 
| (3.) Abatement by TY ege of the Defen ( 7 oo . 


Note; this generally is a Plea to the Juriſdiction, 
| See Pleas in Abatement, for that the Defendant is Clerk in Chan- 

one of the Clerks in Chancery. Thom. 3. Bro. Vad. 497, cer), &. 

Foo. That he is a Maſter in Chancery. Replication, 

per Orig. proſecut. & Utlag. Bro. Meth. Nov. 186, and 

by a Member of Parliament. Ibid. 250, 217. | 

Note, That after an Imparlance, notwithſtanding M 
a Saleo of all Exceptions and Allegations, tam ad breve , 

© 1449; ad nar. yet the Party may not take Advantage 

ol the Privilege of Chancery, for after Imparlance Chancery. 
the Court ſhall not be ouſted of the Juriſdifion. | 
22 Hen. 6, 7. a. Vide 20 Hen. 6. Sile. er Servien. un. 

| Sex Clicor. in Canc. Rob. Ent. 210. Vide 1 Lut. 44. 

} Privileges of the Exchequer pleaded after Impar- Excheques, 
| 'ance, Salvis Except. tam ad breve quam ad nary. ad- 

| judged naught upon Demurrer, but otherwiſe ſi ſalvis 

Omnibus Exceptionibus quibuſcunque. Vide 2 Mod. Intr. 8. 

E Thomp. 4. | 1 | 

E For that the Defendant 1s an Attorney of C. B. or Attorney. 
B. R. and Replication, That he is forejudged the 
Court, and amoved from his Office; ſee Thomp. 4. 
Bro. Vad. 469. Vid. 2 Mod. Intr. 7. And ſee 1 Lut. 

639. upon Privilege of an Anttorney de B. R. Judg- 
ment quod reſpond. Oufter. | | 

| Quod Def. eft Dep. Servien. ad Arma, Thomp. 4. 
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Quad eſt un. Baron. quinq; Portuum, c. Clerks 411. 8 
& Rob. Ent. 199. | 8 | 

Quad eft un. Servien. ad Legem & implacit. debet per 
Orig. CI. A. 5. Demur. inde. 

Quod eft un. Receptor & Tally Cutter Scaccar. Thom. 3. 

Quod eſt un. Clic. Scacc. Thompſ. 118. 

Quad eft Stannar. c. Bro. Red. 178. 

Quod eft un. Pecuniar. de Monetar. Thompſ. 3. 
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= Df Pleas in abatement; 


Quod eſt Cancellar. Bedellor. & un. Univerſitat, Ou, 
Sc. Thompſe. 5, 9. . : 


See 2 Tut. 1665, &c. Debt upon a Bond, Deſen- 
dant pleads Privilege, as an Attorney de C. B. Repli- 
cation, That for five Vears before the Original the 
Defendant had not proſecuted or defended any Suit, 
&%c. Demurrer thereupon, and Judgment for the 


Plaintiff. 


Plaintiff ſchs, Et pred. B. dic. quod pred. D. ad plitand, pred. 
che 1 plitm. in ceſſation. querel. pred. per ipſum in ferme 
0171): net to pred. plitat. (videlt. quod ipſe pred. D. tempore leyz- 


pie ga in Mate- E. © lexa 
216 t after ay con. querel. pred, vel unquam poſtea non fuit poj: 


Im arlance. ſeſſionat. de meſſuagio pred. cum pertin. in narr. pred. 


ſuperius menc'nar. in viſum poſit.) per hanc Curian 
recipi vel admitti non debet quia dic. quod ipſe pre- 
fat. B. ad Curiam hie tent. 10 die inſtantis Menſis 

Junii Narravit verſus pred. D. in placito pred. ad quem 
diem pred. D. ad morand. reſponſ. ſuam in eoden 
placito pet. licence. inde interloquend. & plitand. ad 
Narr. pred. uſque prox. Cur. hie tenend. hoc die ſcilt, 
24 die Jun. &c. Et poſt morac'on. & interlocuc'on. pd. 
D. ad Narr. pred. in forma pred. pli'tavir (prout per 
Record. inde in Curiam hic reman. plenius liquet 
Et hoc pred. B. paratus eſt verificare per Record 
pred. unde pet. judicium Curie fi pred. D. poſt mors- 
con. pli'taconis & interlocuc'ons pred. recipietr. fey 
admittetr. placitare vel dicere ut predictum eſt. E: 
quod pred. D. diſtringat. reparare meſſuagium pred 
cum pertin. poſit. in viſum pred. D. Et quod Dampua 
& Cuſtag. adjudicent. prefat. B. pro non reparacone 
ejuſdem Meſſuagii, &c. 


| Et pred. B. dic. quod materia in placito pred. pre. 
A Pomurrer ditt C. ſuperins ſ inus ſufficien. in lege exiſt 
P! e 44 4. AIM C. ſuperius ſpec. minus ſufficien. in lege 
men: by or d- ad pred. C. plitum. ſuum pred. verſ. ipfum. B. ha. 
lege pleaded bend. manutenend. quodque ipſe ad plitum. pred 
af an Ii pom modo & forma pred. fact. neceſſe non habet nec pet 
Lane. legem terre tenetr. reſpondere. Et pro cauſis Mors- 
c'on1s in lege idem B. Cur. hie Monſtrat quod pred. 
C. alias feilt. Termino Sci. Michis. ule. preterit. pe! 
D. F. Atnorn. ſuum ven. hie in Cur. ad reſponden. 
pred. B. de plito. pred. Et tunc defendebat vim & 
. 5 | znjuriat 


Ok Pleas in Abatement. 533 


injuriam quando, &c. Et. pet. licentiam inde inter- 
loquendi hie uſque hune Diem ſeilt. Octab. foi, Hil- a 
larii ad reſpond. eidm. B. de plito. pred. Et hui't, Imparlance. 
&c. prout patet pred. Termino Sci. Mich'is ult. pre- 
terit. rotulo 51. per quod pred. C. ſubmiſit ſe Juriſ- 
dictioni hujus Cur. & tot. advantagiu. & privilegiu. 
pred. per pred. C. ſuperius petit perdidit & amiſit ac 
pro eo quod pred. plit. privilegii pred. C. ſuperius pli— 
| rat, poſt pred. licentiam interloquendi per pred. C. 
in forma pred. petit. & hi'r. per legem terre Anglie 
pl'itari non debet acctiam pro eo quod piirum, pred. 
eſt incertum & carer forma unde pro defedtu ſuffi- 
cien. materie in plito, ſuperius ſpec. idem B. pet. 
udicium & Dampna ſua occ'one detenc'on. debi. 
illius ib! adjudicari, &c. | 
Note; In Abatement, the Judgment upon a Demur- Judgment in 
rer againſt the Defendant is a re ont Ouſter; but Abatement pan 
upon a Nul tiel Record, which is near related to a 4 Demurrey. 
Plea in Abatement upon a deſecit de Recordo, the 
judgment is final, for Trial per Record is quaſi Trial 
ſibi per pats. 
| Note, Paſ. 19 Car. Secundi Regis, Mr. Turbil, an At- 
torney of the King's Bench, having covenanted to 
pay one Neviſen 200 l. upon Conveyance of Lands to 
be made to him by Neviſon, free from Incumbrances, 
| which Conveyance Neviſon afterwards made, (though 
the Eſtate was not free from Incvmbranczs.) The 
Creditors of Neviſon levied Plaints in the Sherift 's 
Court of London, and attached the Money in Turbil's guſtom of Lon 
Hands, who thereupon brought his Writ of Privilege don. 
to ſuperſede the Foreign Attachment; but the Judge Foreign Attach. 
would not allow it, till the Matter was moved in the l. 
Ki2g's Bench, where it was ruled, that they ſhould 
proceed in London, notwithitanding ſeveral Caſes cited 
that Cuſtomary Actions in London have been diſchar- 
ged by Privilege of the Common Pleas; as 38 Hen. 6. 
29 Edw. 4. 35. b. and 1 Len. 189. 2 Len. 156. Lodge's 
Caſe; for the Court conceived (as the Creditors 
Counſel urged) that it was a hard Caſe on their Parr, 
if the Privilege ſhould be allowed, for then the Cre- 
ditors would loſe their Debts, and that Twrbil would 
only pay that which he had covenanted to pay, and 
would be diſcharged againſt the ſaid Nev/ſov, Ec. 
I 9GKnd. 67, Eto 
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3534 Of Pleas in Abatement, 


Prayer of Pri- Prad ical Regiſter, Tit. Priv. ſays, A Prayer of pri. 
vilege no Plea. vilege is not properly a Plea : Alſo that a priyj. 
leged Perſon ſhall not be allowed his Privilege upon 
5 ** to the Court; but he muſt. appear and 
rome his Privilege, and upon his Pleading he ſhall 
e allowed it. 

See more Precedents relating to the Defendant'; 
Perſon, Raft. 106, 178, 472. Brow. 161, 167, 26, 
171. _ Jo Thomp, fo. Jo No. 18, 215 223 23. 1 Brow, 

2 No. 8. ä 


(4 Abatement. (4.0 Abatement for Variance, viz. 


Inter Writ and For Variance between the Original, or other Writ, 
Spectality. and the Specialty; ſee CI. Aſie. 2, 3. Reg. plitan 
278, 281. Vide poſt. And that this Variance may be 
| pleaded after Imparlance in another Term. 
Original nd Between the Original Writ and the Declaration, 
D. claration. ſee 2 Med. Intr. 9. Reg. plitand. 277. as, if the Addi 
tion of the Yeoman be in the Writ, and not in the 
Count; yet tis ſaid, if the Plaintiff is not named 
Executor in the Latitat, or Alias, &c. tho' he doe; 
declare as Executor, no Variance will lie ; aliter if by 
ED: Original, Quere. 
Writ and Bil, Between the Writ and the Bill, ſee 1 Bro. 3. 2 Mc. 
hots 5 Intr. 10. Between the Writ and Count ſee a Prece- 
12 dent 4 Med. 191. And ſee the like inter Querelam © 
Narr. Cliff. 20. Bro, Red. 12. Reg. pl. 182. 


Writ and Te- For Variance pleaded between the Writ and Te. 
ftament. ſtament ; ſee Cl. Aſi. 14. 2 Med. Intr. 11. Reg. Pl. 


280. and ſec 4 Ad. 407, 8, 9. a Precedent of a jucg- 
ment reverſed, for that the Declaration varicd fron 

the Note, on which the Action was brought. 
. Note; After Imparlance, Variance between the 
— 208g Teſtament or Letters of Adminiſtration ſhall not bs 
"= rap lg pleaded, becauſe the Teſtament is only once ſhevn 
| to the Court; but it is otherwife of a Bond, for that 
always remains in Court, and therefore Variance be- 
tween the Bond and Writ may be pleaded after In. 
parlance in another Term. 36 H. 6. 32, 33. 38 H. C: 
19 Hen. 6. 7. | 


AI COv3 


IRE ITT WR Ws 


Of Pleas in Abatement. 


| ſaid, that after Imparlance one may not demand 
| yer of a Teſtament, nor of other Deeds and Obli- 
1 gations. See 22 Hen. 6. 38. and 37 H. 6. 16. 38 H. 6. 
12. Yet this ſeems to be miſtaken, for the Practice 
is otherwiſe. | 


} pon an Obligation imparles, before he demands 
bearing of the Obligation and Condition, and hath 
that entred, he cannot plead the Condition afterwards; 
for he ſhall not have Oyer of that, if he do not 


alledge Variance. ©. 

And it is the Practice of the Common Pleas, when 
| they deliver Declarations upon Bond, after & inde 
F producit ſectam, &. to write thus. Et pred. B. per C. D. 
Atturn. ſuum ven. & defend. vim & injur. quando, Ef. 
Et pet. auditum ſcripti Obligatorii pred. Et ei legitr. EFc. 
Pet. etiam auditum condicon. ejuſdem ſcripti. Et ei legitr. 
in bee verba, [. The Condition of this Obligation is 
ſuch, &c. and to ſer forth the Condition, Quibus lec- 
tis & auditis idem B. pet. licenciam inde interloq uendi hic 
uſque Cro. ſce. Trin. Et habeat, c. idem dies dat. prefat. 


: A. hic, We. 


Bench, Tit. Oyer, it is ſaid, That if one be ſued upon 
nun Obligation, he may pray Qyer of the Obligation, 
and before he hath Qyer of it, he is not bound to 
plead to the Plaintiff 's Declaration, yet he may plead 
without Oyer, if he pleaſe; but then he cannot after- 
wards wave his Plea, and demand Oyer, And he ſays 
allo, to have Oyer, is not only to have a Sight and 
Hearing, but to have a Copy alſo, that the Defen- 
dant may know what to plead. 

And Lane ſays, That in the Common Pleas, if one 
plead a Writing, and the Party do not demand 
Oyer the ſame Term, he may not have it in another 
Term; but in the King's Bench he may. Lane 39. 

Note, That it is ſaid, tbat in Debt by an Executor 
after Imparlance, the Defendant ſhall not have Oyer 
k of the Teſtament the ſecond Term ; but 1t 1s other- 
| Vile of Letters of Adminiftration, 16 Edu. 4. 8. And 
if one pleads a Deviſe to a Stranger, the other Party 
82ainſt whom the Deviſe is pleaded, may not have 

M m 4 Oyer 


535 


See 6 Mod. 28. That after Imparlance one ſhall not Ober of Wire, 


Demand Oyer of the Writ, And in ſome Books it is **(aments, 
Deea's and 0Ob- 


{igatiuns. 


And 4 Hen. 7. fo. 12. ſays, That if a Man in Deb: Prazer of Over 


And in Practical Regiſter, which relates to the King's Oyer. 


536 Pk Pleas in Abatement, 


Oyer of the Teſtament, becauſe it does not pertag 


to him that pleaded it, but to a Stranger. Vide 3 He, 3 
6. 46. 8 
And Note; An Executor in his Count, in « Oga m6 
Impedit for Diſturbance in the Life of his Teſtator - | 
concludes in nung Retardac'on. Execution. Teſti. And up. ; 3 
on a Plea in Abatement for that Cauſe, and Demut. nig 
rer thereto, it was adjudged that the Writ ſhould . 1 41 
bate. 1 Lat. 3. | os 
A Replication ſſ. Et pred. Quer. dic. quod pred. def. varianc. int. biet ma 
yo Variance pred. & teſtamentunm. pred. hic in Cur. prolat. plitare. admit 4 ing f 
pleaded in non debet quia dic. quod idem Quer. alias ſcilt. Term. Paſt, 3 


. Anno Regni Domini Regis nunc 7. verſus pred. Def. ſujr 
5 = „ the brevi pred. in forma pred. in Cur. hic Narravit a1 quan 
Writ and Te- idem narrac onem ſuam ut prefertr. fact. pred. Def. „ 
ſtau.ent. eadem Cur. hic petiit licenciam inde interloquendi hic uſyu; 
| ad hunc diem ſcilt. in Cre. ſce. Trin. ad reſpond. eiden 

Quer. de plito. pred. Et habuit, &c. jrout patet pred, 

Termino Paſche Anno 7. ſupradifo, Ro. 26. Et hoc paratu; 


| ma I 
uin 4 
For 
Wire D 
Ne fo 


„ 


Mi eſt verificaye unde petit Fudic. ſi predict. Def. ad plitum. . 
4 variance. inter breve & teſtamentum predict. admitti di. =: 
* ö beat, c. F 
+ yer of Deeds, As to Oyer of Deeds it is further ſaid, That if? 
"op Decd be of Record in Court, one ſhall not have Oyer Wii: 
8! of that Deed in the ſame Court, 9 Hen. 7. 17. 7 Ed. 4 3 
1 18. But by 5 H. 7. 24. it is ſaid, Thar a Party to the Akte 
5 Record ſhall have Oyer of it in the ſame Court, be- Nied 
- 6] cauſe he cannot trayerſe it, otherwiſe it is if it bein pre 
3 . 0. another Court, ſee 5 Co. 74. e. And by 22 Hen. 6. zo. '%, 

6 Of Records, © He that is Party to a Record ſhall not have Oyer of WM. :: 

1 : it, when the Record is pleaded by way of Bar; but 5.7 

Ll tis otherwiſe where the Record is to be executed a- E For 

1 ainſt nim. Amed 
1 


Tettors Patents, Mod. Reports, fo. C2. Upon a Motion for Time to 
e plead in a great Cauſe about Brandy, Twiſden ſaid, II Pen 
it be in Bar, you cannot demand Oyer of the Letter: Wh 

Patent the next Term ; bur if it be in Replication you 

may, becauſe you mention the precedent Form in 

the Bar, bur not in the Replication, Ten! 

It's:fard, that in Debts upon Arrearages of an Annui- Wk 

zy after Imparlance, the Defendant cannot have Oyer 

of the Deed ;. but otherwiſe if the Defendant plead 
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Lit it was made in another County than where the 

Vrit was brought. 39 Hen 6. 17. And 20 Edew. 4. 9. 
that in Debt upon a Leaſe of a Corodie, the 

\cfendant may have Oyer of the Deed after Impar- 

nee. 

Abatement for Variance between the Letters of Ad- 

piniſtration and Writ upon an Original. Vide 2 Mod. 
it, 41. | 

. For Variance between the Writ and the Regiſter Vriance be. 

bus, J. Et pred. Def. per J. K. Attorn. ſuum ven. & pet. Parr yn Writ 

m brevis Originalis, Et ei legitur in hac verba lre- 5 Fer. 

ing the Original ] Quo I'co & audito pet. Fudicium 

& Brevi illo quia dic. Quod breve i Aud non concordat cum 

V Brevis in Regiſtro hujuſmodi Caſu edit. & provi. 

Wis dic. quod idem Breve caret hoc verbo (injuſte) Et hoc, 


For Variance in bre. de Exig. fac. & Narr. in no- BAH E,, the 
„e Def. 1 Brown. 4. 2 Mod. Int. 10 Reg. plit. 276. Writ and Kar. 
Wc for other Precedents on this Diviſion, Hern 3. 
in 2, 4, 5. Raft. 459. 1ſt of Brown, fo. 3. Numb. 

% . . Numb. 22. fo. 7. Numb. 30. Bro. Rediviv. 

2. Numb. 6, &c. | | 


50 Abatement for Default in the IWrit, and (5) Neſault in 
Wc Action being ill founded, &c. Vide poſt 523. CO vit, Nar. 


After Oyer, for that the Writ and Narr. are not war- 
Auted by the Writing or Specialty, as where ocfogenta 
or Ockingentas in the Specialty, or ſexcentis pro ſexa- 
, or libris pro liveris in the Obligation. See Cro. 
190, 203, 603. Yelv. 10, 59. 3 Keble 644. Vide 2 
Ae, Intr. 10, 17. Reg. Plit. 279. Bro. Red. 191. 
For that another Executor, who adminiſtred, is not 
nc. Vide Thomp. 1. and Hanſ. 102. Rob. 229. And 
9s, fc. Plea in Abatement, that the other 
named in the Bond, as well as the Defendanr, 
011 themſelves jointly and not ſeverally. | 
For that there is another Executor not named. An Executor 
. Bro. 4. Plit. Gen. 1 I, 12. 2 Mod. Intr. 18. Quod not name d. 
er fer. def. & al. Execut. non nominat. in brevis 
, quod Exec. non nominat. obiit ante Orig. proſ. Clif. 
Bo. Red. 199. | 
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Adminiſtrator. For that another Adminiſtrator is not named, 1; 
8 | Clif. 15, 16. Plit. Gen. 2, 3, 6, 337. 2 Mod. Int. 1 
For that one of the Obligors is not named in ty 
; Writ. Vide Clift. 4, 7. 2 Mod. Intr. 17. 
Obligor. For that another of the Obligor's Heirs is not u. 
med with the Defendant, Vide Thomp. 9. Vide 1 h. 
170. Nominat. heres de H. tantum ubi foret filius & I. 
res H. & A. uxor ejus. 
Nul Addition. For that Defendants. as Executors have no 44. 
tions. 
Writ Varies For that the Writ in Treſpaſs is not according t 
from the Ke. the Regiſter. Vide poſtea, Rob. Ent. 1. n 
giſter. For that the Writ precedes the Day of Payner, 
Vide Plit. Gen. 246. and in 1 Bro. Red. 259. 1 Int 
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Brought before Note, That when the Writ bears Teſte before the 
Cauſe of Action, Action accrued, it abates de ſacto for Default in ſi 
&c. Original. Anderſon 1, 241, 296. Sec Raft. Ert. 4. 
Co. Entr. G24. . 
Quod bre ve impetrat. fuit ante cauſam Aion 
Clif. 10, 19. 
Quod breve 1mpetrat. poſt diem Com parent: 
Clif. 18. | | 
Aaminiſtration ks Adminiſtraco. conceſs, fuit alteri & non bei 
granted to an- Clerk's Aſſiſt. 105. 
or her, cc. Quad A. fec. Teſtamentum & un' W. Exec. & Tu. 
verſ. quod A. obiit Inteſtat. Bro. Vad. 465. Th 
140. : 
Quod S. obiit Inteſtat. & Adminiftraco, fuit Con 
miſſ. Def. Repl. quod S. fec. Def. Exec. & Traret 
quod S. obiit Inteſtat. Clif. 15, 16. Pl. Gen. 2, 3, 0. 
Sile. poſt Sequeſtracon. fact. per Ordinar. de bo 
Inteſtat. Plac. Gen. 12. 
Quod Teſtator die Exhibicon. Bille fuit in din 
Repl. quod obiit ante diem. P/. Gen. 336. Harſ. 10 
Travers. Replicacon. & iſſue inde. Vide 1 Lut. 1;. 
reſpond' ouſter agard pur un Fault in the Plea. d 
idem 16. | 
Teſtator in Life Quod Teſtator fec. quer. & al. Exec. & Trav 
when t/e Bill quod Quer. eſt ſolus Exec. Repl. quod Teſtator i 
erbibit ea, &c. Quer. ſolum Exec. Bro. Red. 200. E 
Quod T. obiit Inteſtat. & Adminifirac. comma 
fuit A. & Travers. quod Def. eſt Exec, ſeu admit 
ſtravit ut Exec. Thompſ. 221. vi 
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Vide 2 Lat. 1642, &c. Debt upon a Bond dated 27 Writ before the 
loril, 2 Annæ Regin. after Oyer of the Original; Date of the 
ia, tefted the Firſt of April in the ſame Tear: De- Bond, 
endent pleads in Avatement that the Writ was brought be- 
re the Date of the Bond. Replication, That the Writ on 
lich be declared avas another Writ, quhich is entred in hec 
&:rba, and bears Teſte after the Date of the Bond. Re- 
inder by May of Eftoppel, for the aforeſaid Reaſon of 
Dycr, Demurrer with a Concluſion, as if the Plea had 
en a Bar, and Fudgment for the Plaintiff. | 
I Debt againſt an Adminiſtrator, be pleads that W. is Adminiſtrator. 
Lininiſtrator duran. minor. Etat. Demur, inde, Et re- 
ond' ouſter agard for Default of the Averment, Et hoc 
Parat. eſt verificare. 1 Lat. 20, &c. 
Se 1 Tut. 29. Upon a Promiſe againſt an Executor, he Not Executcrs, 
ade, That he is Adminiſtrator by Letters granted by the but Admini- 
Def Canterbury, but adjudged ill upon Demurrer, becauſe ſirators. 
bt wa not ſaid, That the Inteftate had bona notabilia. 
ide poſtea. 
| Quod I. obiit Inteſtat. & Adm. commiſſa fuit Def. 
Wk. quod Def. ante Adm. commiſſ. adminiſtravit 

Bona ut Exec. & Judic. pro Quer. 2 Ventr. 178. 

| Quod W. obiir Inteſtar. & quod Def. ceper. Li- 
Rteras Adm. defunct. & ſicut Adm. implitari. debuer, 
E , 66. | 
| Adm, plitat. quod bre. Adm. per ipm, obtent. revo- 
feat. fuer, Thompſ. 221. - | 
Debt againſt an Adminiſtrator : After Oyer of the Writ Writ teſted be- 
be Defendant pleads, That the Writ bears Teſte before the Fore the Letters 
Letters of Adminiſtration, and allowed a good Plea upon „ 
Demurrer. I Lut. 8, 9. Simile id. Et Judic. quod bre. 
caſſetur quia apparebat quod breve Teſtat. ante Ar- 
gent. fuit ſolubil. Vide ſupra. 
== Quod Pars Nominat. brevi qui non ſigillavit In- Orher Parties 
eentur. Clif. 4. named in the 
| Quia Participes non Nominantur in brevi. Clif. 8. Writ, &c. 
| Quod Patronus non nominatur in Brevi cum Def. 
Demur. inde & nolle proſequi per Attorn. General. 
Bro. Red, 410. Clif. 23. 3 Lev. Rep. 15. Simile, 2 Lat. 
E 1099, . 
E Quod ſunt al. Tertenen. qui non nominantur. 2 
ent. 103, 5 
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Venire facias Al. Ven, fa. ad Ni. pri. Et Ven. fa. de Novo ay ed, ( 
ill awarded. co quod precept. fuit Vie. S. ubi Exit. triari by pF 

per homines de Civit. 1 Bro. 2. me 
Inſufficient Re- Pro inſufficien. retorn. Original. 2 Mod. |, MM Bu. 


Quod non apparet per retorn. bris. quod quer h 
ven. Vic. pleg, pros. Rob. Ent. fo. I. | | 

Quod breve retorn. fuit per nuper Vic. ubi rei 
debet per nuc Vic. 1 Bro, 3. Cliff. Af. 7. 


Quia Vic. non habuit ſufficien. authoritat retor1;; .. 
di. Clif. 5. | E 
I Direction. Quia bre. de Scir. fac. non dirigitur Vic. Com . 
eſt Record. Judie. Idem 11. Fiend 
uod breve foret ſedm. Cons. Regni rat ppea 
Anglie. 1 Bro. 1. Hanſ. 103. Et non ſedm. Lega a 
| Domini P. & Dom. M. Regis & Regine Aneli:, utor 
Wife named be- Quod nomen Ux. anteponit. nomini Vari in. 
J I oe Huſ- ſcenſu. Reg. plit. 289. Clerk's Af. 12. W If 
Cartel, &c, ws Quod in tranf. certus numerus Averior. non ne er 
#:imbred. -: - Mat. 1206 i f 78. 
: Quod precept. fuit quod accederet ad Cur. Mane N. 
Et non ad Cur. Domini Regis Manerii. 1 Byv. 7, e 0 
See Abatement in Formedon pur un Choſe bis pe lea 
x Lui. 851, &c. Ich 
Grant of Let- In debt in B. R. by Baron and Feme Adminiſtrairx . 6. 
ters of Aumini- bonis non, &c. againſt an Executor aſter a ſpecial ln Al 
ſtratons pleaa- parlance, Defendant pleads, That ſuch a Day Admin is 
ed withiut-tra- *. : 3 
ver ing Admi. ln Was committed to her by the Vicay General and Off. $0 tc 
miſtration be of the Biſbop of D. and Demurrer thereupon, and fut ut! 
fore. ment againſt the Defendant, becauſe (he had not traue en 
that ſve had not adminiſtred before the Letters of Ain T. 
ſtration avere granted. 1 Lut. 890. um, 
Plea, that he For that there iſſued not forth a Ca. Sa. before the den "0 
Scire taCias . Fac. againſt the Bail in B. R. viz. if. Et pred. 4. B. Een 
_ 1 C. D. per G. H. Attorn, ſuum ven. & petunt Judic. cet 
* dan da. brevi de Scire Facias pred. quia dic. quod poſt rec. 
con. Judicii pred. verſus prefat. G. F. in forma prev e. 
hie & ante emanacon. bris. de Scire facias pred. ve WW 
ſus pred. A. B. & C. D. nullum breve de Capias f 
ſatisfaciend. de & ſuper Judic. ill. pro pred. J. S. ve. 
ſas pred. E. E debito modo proſecut. & retornat fre 
quod ſecundum Cons. Cur. fieri debuiſſet antecur. . 
aliquod breve de Scire facias verſus pred. A. B. * WW: 
C. D. emanaſſe debuit. Et. hoc parat. ſunt verifca Bi 


8 
bt wv 


Pk Pleas in Abatement, 
ode pet. Judicium, Et quod breve do Scire facias 


ed. caſſetur. . | 
For that the Original was purchaſed before the 


$: ne of the Treſpaſs. 2 Mod. Intr. 15. Clif. 19. and 
Bro. 4. 


us celebrat. Repl. quod fuer. maritat. ante Orig. prof. 


B 75 * 


bor that the Plaintiff being an Infant, has deela- Infant declared 
d by his Attorney. Vide 1 Brown. 2. Bro. Red. 466, bj Attor:y. 


eo 2 Saund, 209. Cliff. 11. 


| Fete An Infant Plaintift ought to fue by his next 
Fend or Guardian, and an Infant Defendant muſt 


> ſne1n auter Droit as Executor. Yet an Infant Exe- 
tor ought to appear by his Guardian. 3 Bulſtr. 180, 
em. 73, 74, 75. 3 ; 

Ii an Infant appear by Guardian, and imparls to 
be next Term, yet he ſhall prove his Age. 31 E. 
Note; After Imparlance, one may not plead that 
de vas Adminiſtrator, and not Executor, but he may 
Dead by Way of Bar. quod nunquam fuit Exec. &. for 
ch Plea goes to the Action and not to the Writ. 32 
C. 27. 35 Z 6. 36, 37. 22 E. 4. 36. 


ſc is Heir (being charged in Debt as Son and Heir;) 
ho to ſay that he is a Baſtard. And the ſame is of 
Dutlawry alledged in Diſability of the Perſon. But 
be may have all Pleas in Bar. 35 H. 6. 36, 37. 

W The Defendant pleaded in Abatement to an Af- 
um fit brought by ſeveral Exccutors her Aftorn. That 
Roof the Execuiors were under rhe Age of ſeven— 
geen Years, and prayed Judgment of the Bill. Plain- 


Pitt demurs, and it was reſolved, That the Action 


well brought, and cited the Caſe, Yer. 130. 
ere the Action was brought by Pill, by an Exe- 
For which had proved the Will. And the Defendant 
Pleaded, Thar there was another Executor alive not 
med in the Bill The Plaintiff aver'd, That the 


Peers, but becauſe he was not named in the Bill, ir 
* abated by Judgment, 
4 | It 


Alſo after Imparlance one is Eſtopped to ſay, that 


Piber Executor was within the Age of ſeventeen: 


$41 


Original pter- 
chaſ eu b:tire 
the Treſpaſs. 


Od Baron & Feme tuler. breve ante Matrimonium Baron and [me 


ſue before Mar- 
riage. 


ppear by his Guardian. 1 Cro. 161. Hutt. 92. unleſs 


After Impark, 


h:"xncy. 
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It was alſo reſolved, That where ſome of the bg 
cutors are of full Age, and ſome within Age, t 
of full Age may make an Attorney for thoſe yit; 
Age. And that in Cro. Fliz. 541. an Infant Ex 
tor by Attorney recovered, and in Error Judeny 
affirmed: And in this Caſe, becauſe the Defend 
Plea was only in Abatement, a Reſpondeas Oufter 1 
awarded. Vide 2d Part of Saund. Jo. 212, 21, . 
| poſtea. | 
Property plead- For that the Property of the Goods is not in tl 


ed in Bar. Plaintiff. Vide Bro. Red. 2. In Replevin per virum 1 = 
ux. Bar, Quod proprietas bonor. fuit viri tantum. (ln 
Aſſift. Reg. Plac. 292. 2 Mod. Intr. 17. _ 
In poſſsſſory Nite, That in poſſeſſor y Actions where the Prope = 
Acticus nul ty does not come in Quettion, u Property i;1 F 
6h; robe 15 Plea; as in Treſpaſs for taking of Goods, ul pn 2m 


perty is no Plea, becauſe the Poſſeſſion is ſuffcie 
to maintain the Action; but tis otherwiſe in a 
plevin, becauſe the Poſſeſſion cannot maintain ſu 
Action without he had Property in the Good, : 
Hen. 6. 18. So in Trover. = 
Property ina Property in a Stranger pleaded. . Et pred. R. D. 
Stranger. Attorn. ſuum ven. & deſend. vim & injur. Ne Gr. N 
tet. Fudic. de brevi pred. quia dic. quod proprieta pri 
trium vaccarum in nar. pred. ſuperius ſpecificat, pub 
tempore quo, &c. ſuit cuidam O. P. abſque hoc quod prijiie 
tas illarum vaccarum eodm. tempore quo, c. ſuit jriſat 
S. B. prout per breve pred. ſuperius ſupponitur. Et bi jt 
ratus eft verificare, unde pet. Fudic. de brevi illo, &c. 


How Property In Replevin. Dao cepit averia: Defendant pleat 
ay be pleaacd. in Bar, that the Property of the Goods was in bin 

and not in the Plaintiff; Plaintiff demurs, becauei b. 

ought to be pleaded in Abatement, Defendant ji: 

in Demurrer, and Judgment for the Defendant, i 

cauſe it may be pleaded either Way. ea 

Emption. Quod Empco, fact. fuit per Def. & alium qui mere 

Jt minatur in brevi. Vide 1 Bro. 8. Hanſ. 102. Plica 

Vide quod poſt empcon. bonor. Def. fec. Script. Ob. gene 

ſolucon. denar. Repl. quod non ſec. Hanſ. 104. 1 

Nul tie! Brief. For that there is no ſuch Writ in the Regiſter. 7E. 

Rob. Ent. 1. Et vide 1 Bro. 1. Quia Ingreſſu pomar. . |. 


tur in breve contra formam Regiſtri ſcil. de terris petit. #7 
dimidium virgat. terre, Clerk's Aſſ. 8. 1 Bro. 3. 


y 


Ok Pleas in Abatement. — 3543 


a. Verbum (per) omiſs. in brev. & Fudic. inde Clerk's Omiſſin. 
f. 2. Neg. plit. 191. In ingreſſu quod tenens ei deforc. &c. 
iſs ſunt in brevi. 2 Mod. Intr, 12. Clerk's Aſſ. 14. 
de Vidian 90. 6 
| For falſe Latin, Super breve de ingreſſu. Replication Falſe Latin, &c. 
nd Demurrer, Tenentes jung. in morac. Et Reſpond. Ouſter | 
do agard. Fudic. ſuperinde pro Peten. Et ſuper breve de 
mor, per Tenen. inter al. fuit argue, That the Original 
Frrit was ill, for the aforeſaid Exceptions taken againſt 
- and the 18 Edw. 2. Aſſize 375. was cited, where a 
Frit was debet & ſolet pro debent & ſolent, and was 
kerefore abated, which was the ſame Caſe with this 
plat for reddant, 27 H. 6. 2. A Writ of Aſſize was 
bated for the Omiſſion of the Word tunc. So 
Een. 7. 16. b. Habeas ibi hos breve pro hoc breve, made 
he Writ vicious, ſed non allocatur for per Cur, it is 
mendable by the Statute of 8 Hen. 6. cap. 12 Vide 
Lund. Rep. 38, 39, c. Vide Clerk's Af. 2, 3, 14. 
W's: plit. 292. 2 Mod. Intr. 11, 12. 
For that there are not 15 Days between che Tefte Nt 15 Days 
d Return of the Original, ſee Precedents on this A the Teſte 
diviſion. Raſt. Ent. 49. Co. Ent. 320. Hern 7. 464. and Return. 
t. 5, 6, 322. Thompſ. fo. 1. numb. 9. fo. 9. rumb. 36. | 
it of Brown, numb. 1, 2, 3, 4+ fo. 3. numbe 15, 16. fo. 4. 
mb. 21. Sc. Et vide 1 Lut. 25. For that there were 
ly 14 Days inter the Teſte and Return of the Scire 
Faria, and upon Demurrer held a good Plea in 
Abatement. See alſo poſt. Diviſion the 12th, or that 
he Action is ill founded. | 


(6.) Abatement by reaſon of Marriage. (6.) Marriage, 


| Declaration, T. S. &c. ſum. fuit ad reſpondend. W. M. 

lie uxori ejus executrici Teſti. N. L. Gen. de placito 

a reddat eis Centum Libras quas eis injuſte detinet, Sc. wo | 
lee in Abatement, that the Plaintiff and his Wife Net married at 
ere rot married at the Time of the Originai ; Re- — 5 of the 


plication and Iſſue thereupon. Vide Hanſ. 103. 


Alſo, 

bat the Plaintiff married after the Writ. Vide 
g Bro. 7. 2 Aled. Intr. . Bro. Red. 181, 203, 204. Clif. 
J 14, | 


Defendant 
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544 Ok Pleas in Abatement. 
Not pleadable Defendant pleads Covert Baron, and an Eſtoppel ther 
after Imparlance to, becauſe of an Imparlance, Et reſpond, Ouſter, de 
awarded. cauſe the Plea was only in Abatement, and wa 50 
pleadable after Imparlance. Vide 1 Lut. 23. 
Married at the That the Defendant was married at the Time of 
Ime of the Bil. the Bill exhibited; viz. Et pred. M. per J. S. Au 
ſuum ven. & pet. Fudic. de bille pred. quia dic. qu if 
tempore exhibicon. billa pred. fuit cooperta de quodan . 
viro ſuo qui quidem H. V. adhuc ſuperſtes & in flena ei 
exiftit videlt. apud T. in Com. L. unde de quo pred. H. ny 
rominatur in billa pred. eadem M. pet. Fudic. de billa 2 
Et quod billa ill. caſſetur, &c. 
At the Day of That the Defendant was married at the Day of the 
the Writ. Writ, viz. . Et pred. Fohanna per A. B. Attorn. ſum 
ven. & defend. vim & injur. quando, Qc. Et pet. Judi i 
brevi illo quia dic. quod ipſa eadem J. de impetrac. haf 
Original. ipſius R. predico. cooperta fuit de au/m 
W. B. viro ſuo videlt. apud S. pred. Et hoc paratus eft yes 
Fcare unde ex quo idem W. B. non nominatur, c. 
That the Defendant was Covert at the Time of the 
Writ. Replication, Quod ſuit ſola. Traverſe after ſue, 
and Iflue upon the Traverſe, ſee Clerk's Aff. 5, 14 
Reg. þlt. 290. Plit. Gen. 4. 2 Med. Intr. . Hanſ. 19, 
Bro. Red. 203. ſee alſo Raſt. 326. Hern 5. Aſt. 5,9 
Thomp. numb. 7. 1ſt Brown. fol. 4. numb. 20. f. 
numb. 13. &c. | 
Quod Quer. ante Orig. cepit virum. Replication quil 
uit divor. cauſa precontract. ante Orig. proſ. Rob. Ente,; 
Quia defend. fuit cooperta tempore promiſſionis, Clos 
Ajſift. 8 1. Clif. 5. non cooperta tali viro plede in un. Inle. 
ferior Court, Clerk's Aff. 106. Ne unques account l 
Loyal Matrimony, Idem 78. 
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After Continu- Note; That after Continuance the Defendant flu! 
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10 
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12 
72 
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is 
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a Biſhop, or that the Woman Plaintiff took a Huf 
band pending the Writ, except that he pleaded 
after the laſt Continuance; but it is otherwiſe of th: 
Death, or where the Plaintiff was Covert at ti 
Time of the Writ purchaſed, becauſe theſe Pls 


PR.” ST 
* 


ö 
l 
| 
| 
ö 
3 
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Fat” gems 
2 


[- will abate the Writ de faHo. 32 H. 6. 10. b. 11. 
| So if after the latt Continuance the Plaintiff ©: 
5 made a Knight or Baronet, it {tems the Plea 12%. 


U 


* 


æuce. not be admitted to plead that the Plaintiff was made 


= 


not abate. 1 Cro. 104, 371. 1 Edu. 6. cap. 7. 6 Co. 27. ö 
Heb, 129. Vide poſt. _ 4 | | 


Note, That to a Declaration upon ſeveral Promiſes, 
in an Action brought by a Woman, after Imparlance, is 
| the Defendant pleaded that the Plaintiff took H. D. 5 
to Husband after the Purchaſe of the Writ. Replica- 
ton, Quod non. Et hoc petit, Sc. Demurrer inde eo quod bl 
von affirmatur quod quer. fuit ſola, & Judi quod Def. re- . 
ſhondeat. Vide 2 Lui. 1639, &c, 5 1 
And Note, That after Imparlance, the Defendant l 
ſaid, That the Plainriff was made a Knight at the nn 
Time of the Writ purchaſed, and it was judged a : iſ 
good Plea, altho' it was after a Continuance by Im- pee 2 4 10 
parlance ; but it is otherwiſe after a Continuance by by g Dies Da- if 
a Dies datus. 20 Hen. 6. 17. rang; | 
By 32 Hen. 6. 30. It's ſaid, that the Defendant, af- | 
ter Imparlance, cannot plead that himſelf was made | 
| a Knight after the Writ purchaſed, but he may 
plcad that the Plaintiff was made a Knight pending i 


„de Writ. 

4 And 28 Ede. 4. fo. 9. ſays, The Writ is abated by 

Death, and abateable by Jointenancy ; and where a 1 

Man is made a Knight, or Woman takes an Husband, | 4} 

| 2d the like; and ſaith, that where a Writ is abate- 1 

able, if he imparle or take Continuance, he cannot Þ 

| plead in Abatement ; but otherwiſe it is, if it were 1 

| bated. See 7 H. 6. fo. 16. and 20 Hen. 6. fo. 17. 

And note; It is pleaded there, that the Plaintiff is a Note. 

night. 3 H. & i 

| Lud Quer. cepit in virum poſt uit. continuacon. Repli- 

| cation Ouod eft ſola, Plit. Gen. 4. Simile in attaint, 

nr. Sile. poſt ult. contin. bill. Thompſ. 1. Simile poſt 

WE +! continuat. Scire facias, & Demurr. inde. Vidian 77. 

Dod Quer. temp. diccon. verborum fuit & adhuc eft uxe 
45 Repl. quod non fuit nec eſt ux. Def. & exit. inde. | 

| yo. 63. 1 
dee Ray. 395. Action for Words. Plea, that the | 
| Plaintiff had married the Defendant before the Words 1 
boken, and on Demurrer adjudged for the Defen- | 4 

| Ut, tho" pleaded in Bar. 1 


NA £79 Abate» : | 


546 Ok Pleas in Abatement. 


(;.) Death. (J.) Abatement by Reaſon of Death. 


Before the Nrit. For that one of the Defendants died before the 
Writ, with Replication and Iſſue thereon, Bro. Nei 


5 | | 
After laſt Con- That the Plaintiff died after the laſt Continuanez, 
tinuance. Replication, By the Plaintiff's Attorney, That bis 
| Maſter is alive, and Iſſue. Bro. Red. 199. Clert'; 40 
In Debt. 6. 7. Plit. Gen. 7. Reg. Plit. 293. In Debo. verſus 2 46, 
Quod unus Def. obiit poſt ult. continacon. Bro, Ret, 


175. 
Quare Impedit. jo Quare Impedit per Baron & Feme quod ux. obiit 0 
ult. Continuacon. ſine exitu & Demurr. inde. Winch 751 
Appeal. In Appeal, Quod frater ſenior Appellantis fuit in xii 
tempore Appeſli & obiit poſt Appellum proſ. Hanſ. 258. |; 
formedon poſt viſum & ultimam Continuacon. un. ten 
obiit, & licenc. dat. querendi melius breve Plit. Gen. ;. 
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i 
+ Scire Facias, In Scire facias quod un. Quer. obiit apud D. Repl. que | 
14 ef! vivus apud S. officina brevlum. 345. | 
li 1»eſpaſs. In Tranſ. verſus A. & B. non cul. per B. & quoi . 
* : obiit ante diem impetrac. Bris. Clerk A 10. 2 Mi 
| Intr. 15. | 
[7 For that the Plaintiff died before the Origiral 
a 1 Bro. 4. 2 Mcd. Intr. 5. Quod Ouerens obiit poſt inj: 
| trat. brevis. Clif. 6. | | 
1 See for Precedents on this other Diviſion. Raf. 10), 
| 108, 126, 161. Aft. 8. 384, 416. Thomp. 3. numb. . 
ih 1 Brown. fo. 3. numb. I I. fo. 4. numb. 18. Cc. 
* Treſpaſ; 7gainſt In Treſpaſs againſt Three, if one be dead after tic 
3 Tires, ene aies. Writ purchaſed, the Writ ſhall abate in the Whole, 
| 7 Ede. 4. Qu. 2 Lev. 82. where tis ſaid Death of on: 
Y Plaintiff abates the Writ in all Caſes; but in Treſpa' 
4 : Death of one Defendant does not Rn 1 
5 8 In Treſpaſs, the Death of one Jointenant Plaintii WF 
. Plaintiff dies. ſhall abate the whole Writ; otherwiſe in Quare Impeds, 
Mole Audita Querelu, and the like, for the Neceſlity. ( 
fl N 
* 1 Deathor Cover- Note, That Death or Coverture at the Time « | 
#210 eure at the lime the Writ purchaſed does abate the Writ de facto, bu! 


FS 
A mY 
— 


of the Writ, Goyerture after makes it only abatcable, 36 Hen.“ 


yr 


* 


Ok Pleas in Abatement. 3547 
t. 3 Bro. 138. Co. Entr. 175. Roll. 108, 161, 162, 

"Peach of the Plaintiff, or one of the Plaintiffs, Death of the 
abates the Writ. Raſt. Ent. 416. F. N. B. 35. b. Plaintiff. 
and one Defendant may plead the Death of the 5 1 
bother, at, or before the Writ purchaſed, or that e 8 
there is no ſuch Perſon in rerum Natura, 20 H. 6. | ; 
30. b. and the Wrir ſhall abate; but it is otherwiſe 

| where one of the Defendanrs dies after purchaſing 

the Writ, 18 Ed. 4. I. 2 H. 7. 16. Raft. Ent. 126. | 
In Replevan, If the Defendant avow upon a Stran- Avewry upon a 
ger Executor, the Plaintiff in Replevin cannot plead Stranger. 

in Abatement of the Avowry. 22 E. 4. 35. b. 

In all perſonal Actions where no Severance lies, Perſonal Action- 
| there the Death of one of the Parties ſhall abate the ns Severance. 

| Writ, but not if it be a judicial Writ after Judgment. | 

| 10 Car. Read and Redman's Caſe. 

| In a Writ of Quare Impedit, or other Original Death of the 
E \Writ, the Death of the King before Judgment ſhall Xing. 

rot abate the Writ de facto; bur it is otherwiſe where | 

the Defendant dies: So that an Information for the 

King, or for the King and the Informer, upon the 

E Peach of the King before Judgment, the whole 

| Proceedings are diſcontinued, but the Information 

| ir ſelf ſhall ſtand good, and Proceſs ſhall be award- 

ech againſt the Party de novo. So of Indictments (that 

are not for Felony or Treaſon,) for after Trial they 

are within the Statute of 1 Edw. 6. cap. 7. 


in Account againſt Two, one dies after the Firſt % Defendant | 


Judgment, the Writ ſhall abate only againſt jjes, 
bim. | | | 
In Treſpaſs againſt Husband and Wife, if after Husband or 
Verdict, and before the Day in Bank, the Husband HMife dies. 
dies, it is doubted if the Writ ſhall abate, but a- | 

E greed, that if the Wife dies, 1t ſhall not abate againſt 


wle Husband. 


| So in caſe for Slander by the Wife, the Writ ſhall 
| abate after Verdict. Cro. Car. 509. Hob. 129. 

In a Writ of Error, the Death of one of the Plain- In Brief Erro 
üs ſhall abate the whole Writ. 3 Hen. 6. 23. 


Nnz _ (8.) Abate: 
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Df Pleas in Abatement, 


(8.) Mſnſmer. (&.) Abatement for Miſnoſmer and Miſpriſon 


See 6 Mod. 80. 


Nee ſeveral 


briſtian Name. 


Miſnoſmer of 
the Place after 


For that the Plaintiff's Sirname is miſnamed, % 
Reg. Plit. 288. Thompſ. 1. 1. Bro. 3. and Vide Chr, 
Man. 435. Hanſ. 119. & poſtea. 

For that his Wife is miſnamed, Clerk's Aſif. 1: 
Reg. Plit. 289. Thompſ. 1. Plit. Gen. 8. 2 Mod. lit, 
12 Clif. 6. | 

Abatement pleaded ſeverally by Three Defer. 

dants, viz. The Firſt pleads Two of the ſame Name, 
and no Diſtinction, which is meant. The Sceor! 
pleads Non commorans, and that the Place in the hrt 
is no Village or Hamlet, Sc. The Third pleads 1j-- | 
noſmer of his Sirname, Vide Clerk's Aſſiſt. 3. 13. Rr 
Placit. 287. Vide poſtea. Vide de Surnoſme, Thon 1 
Clerk's Aſſiſt. 103. Placit. Gen. 7. Hanſ. 119. | 
For miſnaming the Defendant's Sirname, ſee CH. 

or Chriſtian Name. 1 Lat. 10. and Vide poſt. 
But for Miſnoſin er of a Chriſtian Name, the Plan. 

tiff may reply, Ozod Def. eft ead m. perſona, Es. 
DVD.de Lut. 35. One ot the Defendants pleads, Ta 
the other being outlawed, was miſnamed in the Add 

tion of Funior for Senior. Demurrer thereupon, i: | 
Judgment quod reſpond. Ouſter, becauſe one may 
plead the Miſnoſmer of his Companion. Vide ante 300, 
497. That the Plaintiff or Defendant is a Knight. 
For that the Defendant is named of S. which is, 
Place in E. and no Village or Hamlet, &c. Vide Reg 
Plac. 287. Cl. A. 13. | 

For miſnaming the Pariſh. Quære, If this ought © | 
be pleaded by Attorney ? 8 Hen. 6. 9. 21 Hen. C. 

Vide poſtea. | | : 
For that there are Two Vills called T. and neithe: 


without Additions, Quære as before, Vide Clerk's 4. Wi 


1 Bro. 2. 1 Mod. Intr. 341, 343. 

See for Precedents on this Head, Raſt. 47, 68, 
108, 159, 362, 615, 646. Aft. 3, &c. | 

Note; It is held by ſome, That after Imparlanceo!t | 
may plead Miſnoſmer of the Place, if it be not Paret 
of the Name; as if the Writ be Precipe quod reddit 
Manerium de D. in D. the Tenant after I:mparlznc 

may ſay, Nul tiel Vile D. within the ſame — 


an. a © trad —4 


Of Pleas in Abatement. 549 


| but if the Defendant had been named F. S. of D. af- Not when Par- 
ter Imparlance, he ſhall not ſay Nul tie! Vie D. be- ©! of the Name, 
F cauſe that D. is Parcel of the Name, and comes in 

| Abatement. 13 Hen. 7. 17. 15 Hen. 7. 14. 16 Hen. 7. 17. 

20 Hen. 7. 13. 9 Edw. 4. 3. 35 Hen. 6. 5. ; 

| After Imparlance, an Attorney for the Corporati- 

on ſhall not plead that they are incorporate by an- 

other Name. | 
| Yetit's ſaid, That if one be named of D. at an- Two 357; de O. 
| other Term, he may ſay that there are two V de D. | 
and neither without Addition, 32 Hen. 6. 30. and fo 

is Edw. 4. 9. upper D. and nether D. & nul ſans 

Addition; but Vide 21 Edaw. 4. 1. b. | | 

| It's ſaid, That if the Defendant plead Miſnoſmer, Def lt after 


and the Plaintiff imparles, and at another Day the Imparlance. 


© Defendant makes Default, yet the Plaintiff ſhall re- 
| cover upon that Default, notwithſtanding his Impar- 
E lance, and no Diſtreſs ad manutenend. placitum ſhall 
iſſue; and the ſame Law is1f he had pleaded in Bar; 
bur in a real Plea a petit Cape ſhall iſſue. 32 Hen. 6. 
29. 7 Hen. 6. fo. 30. 39 Hen. 6. 17. 
And that every Default after Imparlance is pe- Peremptory. 
remptory, and if it be in a real Action, Seiſin of the 
Land ſhall be awarded, and ſo upon Vouchee, 38 H. 
6. 33. and by 39 Hen. 6. 15. That it is peremptory in 
Debt, and fo in a Precipe on a Voucher, 
Hen. 6. 8. The Defendant was named G. and TwsGates in G. 
ſays, That in the ſame Village are Two Cates, ſcilicet 
Eaſtgate and Weſtgate, and neither without Addition; 
Qnere, It he may not ſay, Nul tiel Vill? 3 H. 6.8. 
Note, That regularly no Man ſhall plead Miſnoſmer, Hay may plead 
but the Party himſelf. 21 Hen. 6. 27. Vide 8 Hen. 6. 9. Miſnoſmer er 
So that if an Action be brought againſt many, One not. 
may not plead Miſnoſmer of the Other, but he may 
plead Nu tiel in rerum Natura, 22 Edw. 4. 45. a. & 
21 Edw. 4. 71. ö. and with this agrees 35 Hen. 6. 50. 
in Tranf. | 
So in an Action brought againſt Husband and Wife, 
| altho'they be one Perſon in Law, yet one of them may 
1 2 plead Miſnoſmer of the other, 6 Co. 64. b. Finch's 
. Caſe, | 
Yet in Treſpaſ's againſt I and E. his Wife, he ap- 
_ pears and ſays th ghis Wife is named M. and not E. 


Nn z By 


| 22 Hen. 6. 45. 
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Ot Pleas in Abatement, 


By the 3 Hey. 6. 26. it's ſaid, in all Caſes where 
the Name of Baptiſm is miſtaken (if it be not in the 
Caſe of Felony) one may plead Miſnoſmer; ut it i 
otherwile of the Sirname, and in this Caſe the Party 
is not in any Miſchief, for he may have a Writ of 
Deceit ; yet it is there made a Quære in caſe of an 
Obligation. 

But this ſeems to be held otherwiſe, for there are 
many Precedents in Abatement for miſnaming th, 
Sirname as that he is called C. B. and rot Cb. 
Raſt. Entr. 49, 50, 54, 108, 296, 334, 516. Bis 61. 
Aſt. 1. 27 H. 6. 3. 

Mi ſnoſmer in Treſpaſs ſhall not abate the Writ, but 
only againſt him that pleads the Plea. 5 Edrg. :, 
2 Hen. 7. 36. 23 Hen. 6. 23. Raſt. Entr. 107. 

For Miſncſmer and Default in an Addition. 8 0. 
Blackmore's Caſe. 

Miſnoſmer in a Scire facias ſhall abate the Wirit 
9 Edu. 4439 | 

In a. Precipe againſt F. E. the Son of W. Eſmord. At 
the Return of the Grand Cape, the Defendant ſaid, his 
Father was named Edmond, and by Thoyp it is faid 
to be a good Plea in Abatement of the Writ before 
the Default ſaved. 40 Edw. 3. 2. 

In Detinue of Charters againſt F. C. the Writ was 
Precife J. C. fil. & Hered. R. C. and Counts of 4 
Bailment to the Defendant himſelf. Tis no Plea fot 
him to ſay that he is Son and Heir to W. C. and 
not to R. C. becauſe he is not charged as Heir, but 
of his own Poſſeſſion. 10 Ede. 4. 12. a. by the better 
Opinion. | | 
Where one is miſnamed and outlawed, the Pur- 
chaſe of a Pardon ſhall not ſtop him to plead M/ 
noſmer. 21 Hen. 6. 7. 5 

He that renders himſelf to the Exigent, or Grati 
to the Capias or Pone, may plead Miſnoſmer, 19 Hen. 6 
43. And by 3 Ede. 4. 15. By the better Opinion, 
when a Man comes in Gratis, he may plead A 


| whenby Capias, 79ſmev ; but if one comes in by Capias or Diſtreſs of 
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his Goods, or by Summons of his Land, without Que- 
ſtion he may plead Miſnoſmer for the Trouble he had 
of his Perſon, Goods or Lands, Vide Ed. 4. 18. 4. 
21 Ew. 4. 78. a. 21 Hen. 7. 8 
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| jpecial Verdi 
E not recover, for the Action ſhould have been brought 

> apainſt him by the Name of F. as he was named in 

E the Bond, and he ſhall be eſtopped to ſay that his Eſtoppel muſt 
Name was. 11 El. Dyer 279. See 6 Mod. 225. Salk. 7. be pleaded by 

E Lutw. $95. | ; the Party hims 


* Note, That the Miſmaming of the Place is not 


Ok Pleas in Abatement. 551 


So in a Precipe to the Grand Cape, one may ſay On a Precipe 


that his Lands were ſeized by the Name of R. and 79 the Grand 
| that his Name is F. &c. 22 Hen. 6. 45. Cape. 


V. S. was bound in a Bond by the Name of F. S. Suit on Bond 


and an Action upon the Bond was brought againſt him 1ſt be as the 
by the Name of W. alias dict. F. The Defendant ? = Vis mijna- 


pleaded Ml factum, and the Matter was found by 
. Adjudged, That the Plaintiff ſhould 


ſelf. 


pleadable by Attorney, but ought to be pleaded by the 
Party himſelf. 8 Hen. 6. 9. Vide 21 Hen. 6. 27. 
If one takes out a Superſedeas, he ſhall not after- After a Super- 
wards plead Miſnoſmer of the County where he was ſedeas. 
living. 19 Hen. 6. 65. Z a 
In Actions where no Addition is neceſſary, Miſ. Here no Addi. 
no/mer of the Place is vitious. 21 Hen. 6. 14. tion is neceſſary. 
In Replevin, Miſnaſmer of the Place is material, chere neceſſury. 
otherwiſe in Battery. 2 Hen. 6. 14. 
In an Action brought againſt F. S. of T. near F. 


F 'Tis no Plea for him to ſay, that he is dwelling at 


J. in E without That he ever dwelt at T. juxta F. But 
it is a good Plea for him to ſay, that there is T. in 
E and 7. juxta F. and that at the Day of the Writ, 
7. he was living at 7. in E without that, That he 
was ever dwelling at T. jaxta E 21 Edu. 75. a. 

In Treſpaſs againſt one F. of F. the Defendant ſaid, How the Defen- 
That at the Time of the Writ purchaſed, he was 4# ought ce 
dwelling at D. in Kent; it is no Plea, for he ought to conclude. 
conclude, and not at F. 19 Hen. 6. 1. But he ſhall 
not do ſo after he hath affirmed the Name by the 
Imparlance. 35 Hen. 6. 37. and 32 Hen. 6. 35. ſays, The 
Defendant after Imparlance cannot plead that he is 
dwelling at another Place than is in the Count. 

Plea, Nul tiel perſon in rerum natura. Repl. By the Nul tiel Perſon, 
Clerk's Attorney, oy babetur talis perſona, Vide Pla- 
cit. Gen. 8. and 2 Mod. Intr. 13. See Raft, 49, 611. 

Fon. 10. 1 Browns fo. 8. numb. 32. 
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Nul tie! Vill. 


Arbitrament 
Vice infra. 


Nul tiel in Re- 
rum Natura. 


Tree imparl 
Jointly, 
Two plead Nul 
T iel, &c. 


Ok Pleas in Abatement, 


Nu tiel vill vocat. L. Repl. quod eſt vill. vocat. L. % 
Rap. 108. vide Miſnoſmer de vill. Rob. Ent. 28 5. 2 hy, 
165. CI. Afift. 313. Propter defectun addicon. vill. wi 
Hamlet. Cliff. 15, 16. Pur. Miſpriſon de Paroch, By, 


Red. 2. Mod. Int. 13. I. Bro. 2. 


It 10 faid, if one be bound to ſtand to the Arbitra. 
ment of F. S. in Deot upon Bond, Nul tie F. F. ; 
rerum Natura at the Time of the Submiſſion is 90 
Plea. 18 Edw. 4 4. | 

But in an Action brought againſt many, one may 
plead Nul tiel in rerum Natura, as to the other; 
22. Edw. 4. 45. 

It is ſaid, that if Three imparl jointly, and Two ce. 


mand Judgment of the Writ, becaule there is NI 


in rerum Natura as to the Third; by the Court the; 
ſhall not have ſuch Plea, becauſe the Imparlance va. 
joint: But it's ſaid to be otherwiſe if the Imparlance 
had been ſeveral. 4 Hen. 7. 17. So that if Three im- 
parl jointly, and one makes Default, the other canno: 


Is Ouare Im- plead no ſuch in Being, as he which makes Default. 


pedil. 


In Appeal 


gn Treſpaſs. 


- - 


Wit ſhall abate in Whole. per 7 Edav. 4s 


In Qyare Impedit againſt Two, one pleaded tha 
there was no ſuch Church as was named in the Writ, 


The other pleaded that there was no ſuch Biſhop of 


Lincoln as named; and Iſſue was joined upon the 
Firſt, and a Demurrer upon the Second Plea; and 
the Firſt being found for the Defendant, the whole 


Writ abated, Hob. 250. | 


In an Appeal againſt many, Nultiel in rerum Natur. 
as to one, is a good Plea ; and altho' there be ſuch an 
one in another County, yet it is a good Plea, But if 
one ſuch be in the ſame County where the Village , 
it is otherwiſe. 21 Hey. 7. 31. 27 Hen. 8. 26. 18 Eli, 
Dyer 348, 349. Vide infra in an Appeal againſt Two, 
Nul tiel Perſon in rerum Natura, as to one ſhall abate 
the whole Writ; (otherwiſe of the Death of one, 35 
it ſeems; ) but it is otherwiſe in Aſſize or Writ ©! 
Dower, as in Po//ard's Cate, Com. 89. b. Vide ſupra. 

In Treipaſs againſt Three, upon an Aſſault and Bat- 
tery in one Village, one may plead Nul tiel in rerum 
Natura as to one, but not Miſnoſmer of the other, 
35 Hen. 6. 50. If Treſpaſs be brought againſt Three, 
and one faith there is no ſuch Name in rerum Natura, 
as the Third Perſon's Name. If it be ſo found, the 


41 


Ok Pleas in Abatement. 1 


in Treſpaſs in F. and H. the Defendant ſaid, That Nut tiel /;1t 


there is no ſuch Village or Hamlet in the ſaid County, or Hamlet, & 
and the better Opinion was, That this Plea ſhall a- 


pate the whole Writ ; and yet Quere, how it ſhould 
have been tried, for it ſeems by a Jury of the Vine 
of E. 4 Edw. 4. 25. 4. Co. Lit. 155. b. Raſt, Entr. 108, 
; 299. Co. Ent. 121. 


I: is alſo ſaid, That NI tiel Vid ought to be plead- Me roche At 


f ed to the firſt Name, and therefore Nu tiel Vii dict. 
| named in the Alias dif. is no Plea, 21 Edv. 4. 


In a Scire facias to execute a Fine of Lands in D. In Scire Fac. 


| Null tiel Vill is no Plea, becauſe the Fine ſhall be 
made void by ſuch Plea, 2 Edw. 51.6. 


If one ſay in Avoidance of an Outlawry, that he is I fvidonce of 


of M. abſque hoc, That he was living at D. he may af- Outlaws. 
terwards ſay Null tiel Vill de D. in the ſame County, 

© becauſe the Confeſſion of one Thing not material 

E ſhall be no Eſtoppel. 22 Ed. 4. 38. 


af er Imparlance, the Defendant may ſay, That After Impar- 


the Plaintiff in his Deelaration has not ſhewn where (ace. 
E the Bond was made. 4 Edu. 4. 14. ö. 


Abatement, for that he is a Tradeſman, and not a Miſnomer in 


Husbandman. Repl. See 2 Med. Intr. 12. That he is a *%e Addition of 
Yeoman, and traverſes his being a Gentleman, Placit. 
Cen. 4. That he is known by the Name of B. Gen. 
and traverſes his being known by the Name of B. 
E Broker. Rob. Entr. 92. Quod Def. eft Gen. & non Me- 
F dicin. Doctor. Clif. 16. Quia partes ſunt Filie N. & non 
Jus Sovores. Clif. 22. Quod Uxor per Maritag. amiſit 
t omen Dignitatis. 1 Bro. 3. That he is only Knight, 


Trade, Office, or 
Dignity. 


and no Baronet, &. See Raſt. 108, 298, 570. Reg. 


Plit, 287. CI. Af. 1. That he is a Baronet and no 
Knight. 1 Vert. 154. Chf. 17. | 


And Note; If one plead that he has another Addi- Hom pleaded. 


bon than is given him, he ought to ſay Die imbetra- 


tons brevis. 11 H. 6. II. 4. 10 pro non Commorantia ; 
YO ſee 1 Bro. 6. Clerk's Aſſiſt. 13. Hanſ. 268. 
alk. 1, 6. | 
After Imparlance he ſhall not ſay, that he was li- After Impar- 
ving at another Place; as whereas he is named of D. lauce. 
that he lives at S. without that, that he lives at D. 
31 Hl. 6. 13, 
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One Execitov 
pleads be was 
D. the Day of 
the Writ, 


The Defendant 
ro giv? the 
Plaintiff a 


Letter Writ. 


Mich abates 
the Fermer. 


In Formedon. 


By a Rector. 


(s.) Non te- 
nure, &c. 


of whereas he is named of S. that he was of D. the Dy 


_ Eliz. Dyer 209. 4 Ed. 4. 32. b. 


Pk Pleas in Abatement, 


In Debt againſt two Executors, one ſaid, thy 


of the Writ purchaſed, and prays Judgment of th 
Writ ; and agreed, that if the Plea was found for hin 
that the Writ ſhould abate againſt both, and yet the 
other ſhall anſwer, but the other Plea ſhall be ft 
tried. 21 Hen. 6. 4. Raft. Ent. 108, 295, 298, 20 


1 60. Eon | 
It is ſaid, That when a Man pleads in Abatemen, 205 

he ought always to give the Plaintiff a better n, see 
as in Ejectment for 40 Acres of Land in S. The De. n. 
fendant pleads, that in S. there are three Vills(z;;,) ee 
A. B. C. and, becauſe the Plaintiff does not ſhen n 4 
which of the Vills the Land lies, demands Judgmem o: 
And the Plea was adjudged ill, becauſe after in. WW * 

| parlance, and does not ſhew in which of the Vils the lan! 
Land lies. Yelv. 112. WE oc 
And where the Defendant pleads Matter which WW Bu 
gives the Plaintiff or Demandant a better Writ, it WM on: 
ſhall abate the other, as in a Writ of Aye! Seit 3 


the Father, fo in Moridanceſter his own Seiſin, &c. 
But in Frmecon or Writ of Right, Darrein Siu 
no Plea ; for in Frmedon the Gift and not the See 
the Title, and it is not within the Statute of 32 . 
8. of Limitations to be brought within 50 Years. 1: 


Note; the Reftor of D. ſhall not be allowed to fay 


de 

he was Commorant at B. becauſe he ſhall be intence! WF 
to be always reſident upon his Benefice. 11 Co. WW 
10 H. 6. 8. Ac 
One ſued as Executor after Imparlance ſhall not, "0 
that he is Adminiſtrator and not Executor. 36H. WM 
17. 32 H. 6. 32. 9 Ed. 4. 42. t 
See Raft. 108, 126, 160, 298, 300, Ee. an 

| | | m. 

(9. ) Abatement for Non-tenure, &. W »; 
For that the Defendant was not Tenant of the Fre 8 ou 
hold at the Time of the Writ. Vide Clerk's 4{if. * pf 
Bro. Vad. Mec. 459. | or 
Doever againſt Two, both plead Quod tenent in f 5 


ralitate de parte, Et ad veſid. ſeparatim, Pliti Non tenuit, 
E Demur inde. Rob. Ent. 267. 
. | i 


Ok Pleas in Abatement. 


In a Precipe quod reddat againſt Two, if one plead 
Ur- tenure, and the other accept the entire Tenancy 
upon him, the Writ ſhall abate only againſt him that 
eads Non-tenure, and ſhall ſtand againſt the other. 


thit 
Jay 
the 


im, Ir! 
be 2 Ed 4. 4. 4. Raſt. Entr. 365. 
ith At the Grand Cape return'd, Two plead Non-tenure 


bo the Writ, the Third takes the entire Tenancy up- 
Jon him and gages Law. In Dower, ſee 1 Bro. 202, 
- Rob, Ent. 246, 267. In Formedon, 2 Bro. 164. 
see 1 Lut. 37, &c. 3 Lev. 52. In Brevi de Record, 1 
F Bro. 313, 314. In Aſſize, Rob. Entr. 128, 134. Pl. 
Cen. 120. 


| to 282, 363, 364, 440. | 

is ſaid in a Plea of Land after a general Impar- 
© ance, one ſhall not have the View, ſo he ſhall not 
E plead Non-tenure or Jointenancy, 4 Eliz. Dyer 210, b. 
Bu ſee 26 H. 8. 2. But in a Precipe againſt two, it 
one 1mparl, the other may demand the View. 22 Ed. 


4 24 | 

E ; If there be two Jointenants, and the one is ſum- 
| moned and ſevered, and dies, the Writ ſhall abate. 
In a Scire Fac. it ſhall not. 10 Co. Read and Redman. 
In all Actions perſonal and mix'd, where the en- 
tire Thing is to be recovered, as in Quare Impedit, 
Detinue of Writings, &c. there (after Summons and 
| Severance) the Death of one ſhall not abate the 
E Writ, 163. 

| So the Death of one after Judgment in perſonal 
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| And ſee Aſt. 10, 258. Raft. 66, 111, 142, 233, 275, 


Not after Im- 
parlance. 


Summons and 
Severance, and 
Death, where 
the Writ ſhall 
abate, or not, 


Actions ſhall not abate the Writ, although there be 


no Severance. Ibid. 

| Alſo where the Writ goes in Diſcharge, as in Au- 
dia Querela, and the one is ſuumoned ad ſevered, 
and dies, the Writ ſhall not abate. IId. 
It is no Plea to the Writ, to ſay, That the Sum- 
mons were of other Lands; for the Defendant may 
vage his Law, de non Sum. 37 H. 6. 26. 

If the Defendant pleads Non-tenure to Parcel, he 


Where the De- 


N ought to anſwer to the Reſidue; or if one Defendant fendaut ſhall 
| plead Non-tenure, the other Tenant or Defendant er over. 


| ought to anſwer, and the Writ ſhall abate only for 
| that Part to which Non-texure is pleaded. Stat. 25. 
E 3. 3. 13, 16. | 


But 
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Of Pleas fn Abatement. 


But if the Demand be of a Manor which is enim 
Non-tenure of Parcel ſhall abate the whole Writ, ! 
Com. 205, a. | 

But for the Pleading of it in ſeveral Actions, ar} 
when the Receipt of the Profit ſhall make a 7. 
tenant. Vide 22 Edw. 4. 4. 4 Edw. 4. 4. Stat. ) He 


7. 5. Raf. Entr. 66, 111, 230, 232, 275, 281, 36; 


Several Tenan- 
cy. 


Trnancy in 
Common. 


In Aſixe. 


Miere the De 
fendaut oug ht 
to ſhew who 15 
Tenant to the 
Reſidue. 
Debt on a Leaſe, 


Aſter a Piece 
partum. 


In Precipe 
quod reddat. 


440, 589. Co. Entr. 219, 312, 324, 325. 

Note, That in Dower, upon a Plea of ſeveral Te. 
nancy the Writ was abated. 1 Lat. 11. Vide 1 Bro 26. 
Defendant pleads, that he is Tenant in Severalty, 

The Defendant pleads, that the Tenements de. 


ſcended to his Father, who is yet living, Ce. 


For that the Plaintiff was Tenant in Common « 


the Time of the Treſpaſs. Hayſ. 103. Thomy/. 12, 


In an Aſſize it is a good Plea to the Writ to iy, 
That the Plaintiff was ſeized of the Frechold of the 
Lands in the Plaint, but in a forcible Entry it is: 


Plea to ſay, he was ſeized that Day the Writ us 


purchaſed. 5. H. 7. 41. 


If Non- tenure be pleaded, the Day of the Writ pr. | 


chaſed is not ſufficient, for he mult ſay, Ne unguan 
poſtea, 3) Hen. 6. 16. Vide 10 Hen. 6. 22. 3 Hen. |. «, 
But in Jointenancy he need not to ſay Nec unquan 


po ſtea. Bro. Abridg. fo. 99. 


If one plead Now-tenure of Part, he ought to ſhes 
who is Tenant of the Reſidue, otherwiſe, where i: 
pleads Non-tenure of the Whole, unleſs it be for Ren; 


and the Land is not the Thing in Demand. 


In Debt upon a Leaſe, Non tenure is a good Plei, 
without more ſaying. 4H. 6. 5. | 

After a Prece partium the Detendant ſhall not plc 
Non-tenure, 9 Ed. 4. 31, 20 Hen. 7. 14. Vide 21 L 
4-5 | | 
In a Precipe quod reddat, if the Defendant plead Ni: 
tenure, or Jointenancy, or other dilatory Matter, 
1s peremptory to him, and he ſhall loſe the Land 
5 Ed. 4. 74. | 

So if a Plea after the laſt Continuance be four: 


againſt the Tenant, it is peremptory, and not dil 


Wheve the Te- 
nant ought to 
fhew what Feoff- 
ments. 


tory ; but Pleas dilatory generally are not pereny' 
tory. 5 Ed. 4. 139. 21 Ed. 4. 25. a. 

At Common Law, he that pleads Jointenancy 012" 
to ſhew of what Feoffment. 28 and 29 Hen, 8 De 


9 * 
3* 


A 4 Q _89+*»g 


Ok Pleas in Abatement. 3557 


32. 4. And by 19 H. 6. 32. If one plead Jointenancy 
on his Part, he ought to ſhew of what Feoffment; 
© hut it is otherwiſe if he plead Jointenancy on the 
part of the Demandant. 
lf Tenancy in Common be alledged on the Part of 7:nancy in 
the Plaintiff by the Defendant, he needs not to ſhew Common, and 
bow. Vide Fitzh. Abr. fo. 248. But it is otherwiſe of /#tenants. 
jointenaney, or pro indiviſo ex parte Defendentis, 22 H. 
W 1: Vide 15 H. 7. 9. | | 
lf the Defendant in Treſpaſs plead that the Plain- 
tiff holds in Common, he ought to ſhew how; for it 
may be by ſeveral Means, as by Alienation of Co- 
partners, or Jointenants, and therefore ought to be 
certainly expreſſed in Pleading. | 
| Upon a Scire Facias againſt Tertenants, they plead Scire Faciac, 
| in Abatement that one of them was not ſummoned; _ 
| whereupon a Scire Facias was awarded againſt him; 
E upon Scive Feci returned, a Reſpond Ouſter was award- 
| cd. 2 Saund. 8. Vide 2 Ventr. 103. Quod eſt al. tenens 
ron ſum. Vide, „ | 
F Nete; If Jointenancy be pleaded by the Defen- Jornrenincy 
ant, ex parte Quer. tis nut neceſſary to ſhew how; eee and 
but when 'tis pleaded ex parte Defendentis, he ought to ber e 
ey how particularly. 2 Cro. 596. | 
| And ſo of Tenant in Common. See Rafe. 353. 
RAMRaeplication and new Aſſignment thereon, Vide 
"WE Cf. 23 J. Ord Quer. nichil buit. in Meſſuag. de novo 
WH */ionare niſi in Coi. cum P. Repl. Quod Quer. eft Solus 
eit. Et traverſe quod P. aliquid habet. 1 Bro. 8. Simile 
Hanſ. 103, | 
See for Precedents, Raſt. 62, 66, $0, 187, 139, Sec. 
Co. Ent. 41, 317. Thompf. fo. 2. numb. 11. I Brown. 
| fo. 8. numb. 36, . 

Note ; That in Frmedon againſt divers ſome plead In Formedon, 
Non-tenure, and others take the Tenancy upon them 4% plead Noa 
entirely; the Tenancy ſhall not abate, and choſe that ens. rigs 
| | - Ar on 
plead Non tenure ſhall not have Judgment. 22 Edu. gh wo, Te- 
4 4+ 4 Ed. 4. 33. a. Stat. 25 Edu. 3. 12. naucy. 

Nete; It has been held, That after Imparlance Non tenure, or 
one may plead Non-tenuve, or Jointenancy. 9 Edw. q. Jontenancy af- 
36. 20 H. 7. 14. but it ſeems to have been intended a“ dmpariance: 
ſpecial Imparlance. For 4 Eliz. Dyer 210. after a 
general Imparlance, one may not plead Nen-tenure, 
er Jointenancy. 15 
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558 Df Pleas in Abatement, 


Where one Ter- Tf a Conuſee in a Statute ſue Execution apainſ 
zenart can one Tertenant alone, without the other, he can 
= wn in Alate. plead in Abatement, but is put to his Audita Oueni 
4 againſt the other; for that the Conuſee is not hoy; 

to take Notice of all the Tertenants. 16 Elz. Du 

221 2. : 
One pleads the s "Im Treſpaſs againſt Two, one pleads that the I, 
_ in quo in quo, &c. is within his Fee, and Cemande Jules 
ems ſon fee. of this Writ Quare Vi & Armis, the Writ ſhall abu, 
againſt him only. So where one is a Teme (om, 
ron 6" in the Demandant or Coparcener may 
be pleaded in Abatement. 22 Edw. 4. 4. 2 Hey; 

16. Cro. Elix. 5 54. Raſt. Ent. 615. 


Non-tenurc In a Precipe after Jointenancy pleaded with a Str. 
— 2 ger, the Defendant in another Writ fhall not pl: 


Non tenure, becauſe by the former Plea he had af. 
med himſelf Tenant; but if the firſt Writ had bee 
brought againſt the Husband alone, and the Second 
againſt the Husband and Wife, the Wife may pl 


Non-tenure, becauſe ſhe was a Stranger to the forme: | 


| Action. 33 Hen. 6. 2, 3. 
Where Jointe- So in a Precipe againſt Two, one pleaded Jointenan- 
nancq is net cy, he that pleaded Jointenancy and abated the fil 
pleadable after Writ, ſhall not to the ſecond Writ againſt both ple 
#ke ſecond Nit, the ſame Jorntenancy alone; but he and his Comps. 
nion may plead the ſame Jointenancy, becauſe hi 
Companion is a Stranger to it. 19 Hen. 6. 32. 
For that the Defendant is Jointenant of Part, ſer 
for Precedents, _ 276, 362, 386. Aſton 10. 5:5, 
And Non-tenure pleaded of the Reſidue. Vide 2 U 
Intrand. 16. 
For that the Defendant is and was ſole Tenan! 
Replication, Thar he was Tenant in Common. Vii: 
2 Bro. 42. See Raft. 221, 272, 273, 282, 364, 365, 
419, O.. 


(10.) For Things (10.) Abatement fer the Things done after the Original 
acne after the 5 purchaſed. 
Hr purchaſcd, | 
| For that the Plaintiff diſcharged Part of the Debt 
after the Original purchaſed. Replication, That the 
Acquittance was for another Debi. Trayerſe : Iu 
upon the Traverſe. | | | 


Alter, 


ee 


Ok Pleas in Abatement, | 559 


4liter, For that the Plaintiff gave Acquittance for 4:quittance. 
part of the Debt after the laſt Continuance. Vide | 


Pl, Gen. I, 


For that it appears the Demiſe was made after the Demiſe. 
Pill exhibited. Vide Thompſ. 2. 


Mm That the Plaintiff releaſed to the Defendant poſt Releaſe. 
„ injetrace brevis. Pl. Gen. 5, 6. For that the Plaintiff 
r WF received Part of the Debt after the Original proſe- 
' WE cutcd. Replication, That he ſold the Defendant's 
1 Goods for ſuch a Sum, de quo recepit parcell. & traverſ. 
= quod recepit partem Debiti petit. Vide Rob. Ent. 3. Ch. 


| Aſif. 10. Reg. Pl. 293. g 
| That the PI. poſt impetracon. brevis ſuſcepit Ordinem Knighthood, 
E 1ilitis Balnei, & Demurr. inde. Vidian 93. V. ante 514, 


| 516. | 

| Sce for Precedents, Raſt. 34, 106, 107, 160, 334. 
| 265, Aft. 7. Thonipe fo. 2. numb. 12. Brown. 1ft Part, 
. 2. numb. 10. fo. 8. numb. 34, &fc. 


Nite ; That in Debt upon Bond, if the Defendant on Band, Part 
| plead, that after the Writ purchaſed the Plaintiff had received after 
received Parcel, and ſhews an Acquittance, the Writ the Writ pur- 
| ſhall abate the Whole, and notwithſtanding it is a““ os 

good Plea in Bar for that Part. | 

| But it is made a Owere, If in Debt upon ſimple Part paid m 4 
Contract the Plaintiff receives Part pendente brew, ſomple Contract. 
the Writ ſhall abate. 5 Hen. 7. 81. a. 7 Edw.4. 19. 

| 15 Hen. 7. 10. 3 Hen. 7. 3. Raft, Ent. 100. 

| But in Debt upon Bond, with Condition to deli- Payment by 8 
ver 20 Quarters of Barley, the Defendant pleaded col/ateral 
in Abatement, that pendente Billa the Plaintiff had ac- Tang. 

- WE ceptcd 151. Parcel of the 20 l. and it was adjudged to 

de an ill Plea, becauſe it is collateral, and not Par- 

| cel of the Sum contained in the Bond. 3 Co. 253. 


11.) Abatement, for that another Action is depending. (II.) Arotker 
| Action dr pend- 


7 N . | | 323 - Is 
te; A Writ of Error pending is no Plea in A- 5 


batement to a Sei. Fa. 4 Mod. 248. 

Plea quoad partem non debet, & quoad 16 l. Defendant 
| pleads a former Bill by another yet depending. Re- 
g aation, That the former Bill was exhibited by Fraud 
aud Covin of the Defendant, c. Rejoinder, That it 
RE Was 
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 Urit falſified. 


In Treſpaſs. 


Ot Pleas in Abatement. 


was exhibited vere & juſte, and traverſeth the Fra, 


and Covin. Sur-rejoinder, and Iſſue upon the Frau 


and Covin. Sce Vidian 187. 
For that there is another Writ pending for th; 
ſame Debt. Vide Clerk's Aſſiſt. 5. | 
Aliter with Averment, That the Writings are th 
fame. Defend” pet Fudicium de brevi pred quia dit! que 
ante diem impetrac onis brevis Originalis predifi ſalau 


(tali Die & Anno) pred Quer proſecutus fuit extra (u 


Cancellar dicti Domini Regis, apud Weſtm' in Com' Milt 
tnc _— guoddam al" breve dicti Domini Regis, de d. 
bito 30 J. verſus ipſum Def Retorn* coram Fuſtic hic( ig! 
Die) ad quem diem in Cur hic partibus pred. compari; 
bus predictu; Quer ſuper eodem brevi narravit verſu; fr. 
fat Def ſuper Billa predicta. Et idem Def. adtun; g. 
riit licentiam interloquendi uſque (tale ret.) proximun (+ 

uen & habuit prout per Record inde bic in Cur reſdm 
lues mani ſeſte. Et idem Def ulterius dicit quod perin 
pred alio brevi ſcilicet (tali Die) pred Quer ſuper tillt 
pred modo verſus ipſum Def narrat prout per Hern 
inde hic in Cu ſi militer reſidens liquet & hoc ( &c.) uni 
pet Fudicium de iſto poſteriori brevi penden. pred. prini 
brevi, & . Cum hot quod idem Def. werificare will 
Oc. 

Defendant pleads another Action depending upon 
Writ, directed to the Sheriff of W. Replication, The 
nothing was done upon that Writ, but that another 
Writ ot the ſame Teſte was brought, directed to the 
Sheriff of S. and the Defendant appeared to the Writ 
and that he declared thereon. Demurs thereupon, 
and Judgment for the Defendant, becauſe the Action 
was brought in Middleſex, and ſo the Plaintiff had fil 
ſified his Writ, 1 Lut. 33. Vide 1 Lut. 41, &c. 

In Treſpaſs againſt Three, they plead anothe! 
Action pending againſt Two of them, but nothing | 
ſaid as to the other, Judgment for the Plaintif, 
Quod recuperet dampna, beeauſe the Plea commences 
and concluded in Bar, Quod quer tulit prius breve t: 


eodem debito quod adhuc pendet. 1 Bro. 6. Vide ! Lut 


41. N 8 | 
Quia acc'o pendet in Col Banco pro eadem Cauſa, Clit ! 
Quia alia Billa pendet in tranſgr. Idem 8, 9, 22, 


Ons 


Pk Pleas in Abatement, | 561 
Onia Quer tali Termino proſecut fuit Def. par alind bre- 


| x2 de inſult. & Impriſonament. Et unde per Attorn ſuum Aault, &cc. 
| querebatur, quod adbuc pendet, &c, Bro. 220. 2 Mod. 


th Intr. 14. If 

In Quare impedit Ep us & Cli'cus plitant quod Quer Quare Impedit. } 
th t alind breve verſus Ep'm tantum quod adhu pendet, 4 
1e. Repl. Et Demur. inde. Winch. Ent. 783. 1 
ie Upon an Information the Defendant pleads, That Information. 15 
„be Informer exhibited a former Information againſt 1 
a him in che ſame Court, for the ſame Offence. Qyod þ 
*. ( buc, &c. Bro. Red. 437. | N 
tl Upon the Statute of 5 Eliz. that another Bill was Stat.; Eliz. 2 
m. WE ft exhibited, per alium pro eod. offenſ. quod adbuc pendet. | 
. en. quod exhibit. fuit per fraudem. Rej, juſte & vere i 
fe | exhibit” and traveries the Fraud, and Iflue thereon. . 
. Dom. 6. Simile plitum. & Repl. per nul tie! Record. ? 
m Exit. inde. Et dies dat. ad inferend. Record, Idem 148. ] 
Cee /Vidian 187. | | j 


| Vrit, Cc. | 
Lee Robinſon's Entries, page 2. Vide Hob. Ent. 222, 
* j 


Defendant pleads, that the Plaintiff impleaded him Nul tiel Reg. 


in the Mayor's Court in the City of L. for the ſame. 
| Oue adhuc exiſtit mie diſtontinuat. Repl' per Nul tiel 
Record Rob. Ent. 222. 

bee before, Diviſion the 5th, for Default in the 


To an Action of Trover, or Debt on Bond, it 1s a Trover or Debt 
good Plea to ſay there is another Action depending en Bona. 
pn the Courts of Weſtminſter for the ſame Matter; 

but that there is an Action in an inferior Court is not 

4 good Plea, unleſs Judgment be given. 5 Co. 62. 

do in an Action of Treſpaſs after the Plaintiff hath 
declared, it is a good Plea to ſay as above. | 

| It was agreed, That in Treſpaſs a Replevin de- Treſpaſs. 
pending for the ſame Cauſe, is a good Plea, if there 


„ rom — yy 2 _ rr 12” 
5 bel — ” - OO .- me BD, 


— ow 


. 
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— 8 
— 


fl f de no more Defendants in the Replevin than in the | 
el Treſpaſs. 8 Hen. 6. 27, | 
* 


| another as Incumbent, The Defendants plead, that 
ide Plaintiff had brought another Quare Imp. againſt 
| the ſaid Biſhop for the ſame Preſen cation, which yet 
| cepended undetermined, and demanas Judgment of | | 
tne Writ; and it was adjudged a good Plea, but he i 
| Oo might | 


| 
A Ouare impedit is brought againſt a Biſhop and Quzre I:mpedit, | 
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Alſize. 


The Manner of 
pleading other 


Action,. 


D. ver ſity. 5 


Fiore 1100 


Actions At dena 
27 5 
on CAC) 0719:r, 
b 8 
Contra, W427! 
03,27 Aktion 25 er 


- 217 * 8 , os Vs —» 
CW n, OC. 


Of Pleas in Abatement, 


might have had divers Quare Impedits againſt dies 
Defendants. Hob. 138, 139. 


So in Aſſize, or Darrein Preſentment, it is a go | 
Plea to ſay that a Quare Impedit is depending for tj; 


ſame Preſentation. Idem 184. | 

See 39 Hen. 6. 12. As to the Manner of Pleacine 
other Actions, real or perſonal depending. — Andi 
ſeems, that if, in an Action Perſonal, the Defendan 
pleads another Action depending at the Time of the 
Purchaſing the laſt Writ, he necd not ſay that the |: 
Writ is yet depending; for the laſt Writ is abate('in 
Law, notwithſtanding the Plaintiff is afterward rc 


ſuited in the firſt Writ, 6 Co. Ferrar's Caſe ; and there 


note the Diverſity, when the Writ is general, a; 11 
Covenant, Detinue, Aſſize, c. and when the (er. 
tainty is in the Count; for there, if the Plaintif 1 


1 


nonſuited in the firſt, before he count on, the li 
ſhall not abate. And when the Writ is Special 
and the Thing demanded is ſpecified in the M, 


as in Precipe quod reddat, & c. 


Nete ; That where Two AG ions (though of ſeven 
Natures) depend one upon the other, the Abatemem 
of one, is Abatement of both. Pratt. Reg. page 5. 

zut it is ſaid, That where a Man brings an Ao: 
for two Things, and it appears that he could net 
have an Action for the one alone, there the entire 
Writ ſhall not abate, but he ſhall have Judgment fr 
that of wich the AGion is well brought, and hal 
be barred for the Reſidue. But if it appears that ht 
may have an Action in another Form for the other 
Thing, then the whole Writ ſhall abate. 11 Cv. 4 
5 Cro. Fac. 104. Mod. 2$1. And Saund. Rep. iſt, f. 
285, 286. ſhews where an Avowry made for mot 
Rent than due, ſhall abate in the Whole, and whe: 
in Part, Ec. 

See for Precedents, Raft. 62, 65. Co. Ent. 50, 


Hern. 2. Aſt. 7. 1 Brown, fo. 6. numb. 27. 


(12.) Ab 


Fo, 


| (12. Abate 


Ok Pleas in Abatement, 


founded, viz. 


For that the Defendant bound himſelf jointly with 


another who is not named: Or, | 


For that the Bill 1s in Caſe, and ought to be in Ac- 


count. > Mod. Intr. 18. Or, 


For that the Plaintiff declares of 'Two ſeveral 


| Treſpaſſes, depending upon Two ſeveral Titles, in 
one and the ſame Bill: Or, 

For that the Plaintift declares of ſeyeral and di- 
| flint Cauſes of Action, in one and the ſame Bill, 
See for Precedents to theſe, Raſt. 50, 91, 179, 
| 184, 362, 422, 586. Hern 1, 3, 4, 8, 9, 463, 464. Aft. 
J 57 6, Tv 339 


Quia debitum non ſpecificat. fuit Commiſſionar. Secun- 


ö dum Statut. Clif. 67. 


Eo quod Commiſſionar, receper. denar. conjunctim. Rept. 


0 Os 75 recepit. Et traverſ. quod recepit cenjunctim,. 
| ro, e = 0» 1. 


Quia actio locat. fuit in alio Com. in Debt. CHE 6; 


Note; Where it appears by the Plaintiff's own 


| ſewing, that he had no Cauſe of Action for the 
| Whole, or for Part, the Writ ſhall abate de facto, 
as in Ouare Impedit, where it appears by the Plain- 
| tiff's ſhewing that the Church is full by his own Pre- 
| ſentation, the Writ ſhall abate de facto. 4 Edu. 4. 3: 


2 Hen. J. 16. 


Sec before in the Fifth Diviſion, for Default ig 


the Writ, Sc. page 500. See allo Lilly's Entr, Tit. 


Abatement. 


Of Demurrers. 


Frer the Defendant has pleaded in Abatement, 
and before he pleads directly in Bar, he may 
gemur to the Count or Declaration, even after an 
Imparlance; for when he is adviſed that the Decla- 


563 


ment for that the Action is ill (12) Aion 


1] founded. 
Vide ame. 


What, hom; 
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ration is inſufficient in Law, (i. e. that the Fact is ei- 
er imperfectly ſet forth, or ſuch as tho well alledg- 
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n what Cafes, 


General or Spe- 


cal, 


Cauſes, 


Form and Sub- 


ſtance. 


Ok Demutrers. 


ed will not maintain the Action brought) he may de- 
mur thereto, and refer the Points of Law that «rife 
thereupon to the Judgment of the Court, (the Judge; 
determining all Queſtions of Law, as all Queſtions of 
Fact are decided by the Juries ; ) for a Demurrer i, 
a Stopping or Reſting upon the Fact, as alledged by 
the other Party, and demanding what the Lay 5, 
generally admits the Fact to be true, and only que- 
ſtions what the Law is upon that Fact. 

And Note; A Demurrer may be by the adverſe Par. 
ty, either to the Writ, Count, or Declaration, or to 
any Parts of the Pleading, viz. to the Plea, Replies - 
tion, Rejoinder, Sur-rejoinder, &. And it may bet 
an Aid Prier, Voucher, Receipt, or Wager of Lay, 
and ſometimes to the Evidence at a Trial, to Bills af 
Exceptions, Eſtoppels, Challenges of Array, and Sire 
facias. Alſo a Demurrer may be to Demurrer ; ard 
in all theſe Caſes there may be either a general or 
ſpecial Demurrer, notwithſtanding the Statute of 40 
5 Anne : For even by that Statute, wherever it ap- 


pears in the Pleadings, &. that a Matter is inſuffici 


ently alledged, ſo that the Court can't give a certain 


Judgment thereupon, in ſuch Caſes a general Demur- | 


rer may ſuffice. Vide the Statue, $5. 1, 2. 
A general Demurrer is without ſhewing any Cauſe, 
but only by theſe general Words, Quod breve vel rr 


wel placitum, &c. Materiaque in eodem content. minus ſuf- | 


ficiens in lege exiſt. Ec. A ſpecial Demurrer is, where 
the Cauſes of Demurring are particularly ſer dow! 
in tho Demurrer, Vide infra. And Note; as he that 
demurs generally confeſſeth all ſuch Matters of Fat 
as are well and ſufficiently alledged to be true, o 
he that demurs ſpecially can take no Advantage cf 
any other Matter of Form, than what he hath en. 
preſſed in his Demurrer ; but he may of any other 
Matter of Subſtance. 10 Co. 88. 


Common general And in 1 Tut. Entr. 41. Among common general 


Demurrers. 


Demurrers are reckon'd ſuch wherein the Cauſes ae 


V. 2. Keb. 883. ſhewn in general thus, Quod placitum, Ec. f repugrari 


duplex, incertum, & caret forma, or the like, whic! 
Judge Hale, in the Caſe of Clue and Bailey, 1 Vent. 
240, calls a Mouſe trap of the Law, and would 10 
allow it as a ſpecial Demurrer ; and that the Statue 


27 Eliz, c. 5. (as alſo the late Stat.) requires that tt 
| 4 | Cauſe 
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Cauſe of the Demurrer ſhall be particularly expreſ- 
ſed. And Note; The antient Practice, when Pleadings 
were drawn at the Bar, was to take the Exception Anient Pros 
immediately, and to debate the Matter at the Bar, and *ice. 
ſometimes at the Bench, before the Demurrer was en- 

tred ; whereby the other Party had an Opportunity 

to amend, if he pleaſed, or might join in the Demur- 

rer, if he durſt venture it; for Demurrers were not 

deſigned to catch Men like Mice. But generally the Want of FH, 
Want of Form is ſtill made one of the Cauſes of a &c- 

ſpecial Demurrer. And by the ſaid Stat. 4 & 5 Aunæ, 

the Judges after a Demurrer joined, are to give Judg- 

ment as the very Right of the Cauſe and Matter of 

Law ſhall appear, without regarding Want of Firms 

in the Pleading, Proceſs or Courſe of Proceeding, 

except thoſe only which the Party ſhall particularly 

ſer down in his Demurrer as Cauſes thereof: So that it 

ſeems Want of Form in any of the Caſes aforeſaid may 

be ſpecially aſſigned as Cauſe of the Demurrer; but 


365 


that for Want of Subſtance, a general Demurrer will _2,4 Subſtance. 


fill ſnffice ; except it be for ſuch or the like Defetts 
as are mentioned in the Second Section of that Act, as 
the Omiſſion of entring Pledges, or Profert hic in Cu- 
ria, &c. ibid. which muſt be Reciatly ſer forth in the 
Demurrer, as Cauſes thereof, 

But ſuppoſe 4. pleads a faulty Plea, which is alſo OrHer Cauſes 
cefeQive in ſome of the Omiſſions mentioned in the, YE, 
kid A, to which Plea B. demurs ſpecially, and %%% fes for 
ſets forth ſuch Defe& or Omiſſion as Cauſe of his 
Demurrer ; yet he may, at the Argument of the De- 
murrer bring in any Thing elſe that is naught in 
Subſtance in the Plea, notwithſtanding the Cauſes 
ſhewn in his ſpecial Demurrer ; though it may be he 
did it on Purpoſe to make the Party believe he knew 
no other Fault than what he hath ſhewn, (which, 1 
the ſaid Act is now only a Defe@ in Form) and ſo 
cateh him, if there be any other Default in Sub- 
ſtance : For by 10 Co. 88. though the Demurrer be 
ſpecial, yet he may take Advantage of any other 
Matter of Subſtance, though not ſet down as Cauſes 
of the Demurrer. Vide Reg. Placitandi. 137. 


| » | i 7 Inſuſficie ve) 4. 
Note; All Demurrers alledge Inſufficiency in the Rs in ad 


other Party's Declaration, Plea, Oc. and if ſpecial, 
ſay, That it ought not to be anſwered for ſuch and 
O o 3 | ſuch 


Demurrers. 


aſſigned, beſides 
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Ok Demurrers. 


ſuch Cauſes, and therefore prays Judgment on the 


Part of: the Demurrant : 'Therefore if that appear, 


ſufficient which the Demurrant calls inſufficient, 


Pucgment by 
Nil dicit. 
Nonſuit. 


Frivolous De- 
UYTEY 


Demurrer to a 
Demiurror, for 
Doubilencj5. 


Beanurriy to a 
lt a on a Stat. 


Dex in rad of 
Deenarrer. 


Judgment is againſt the Demurrant ; and contra, if i. 
appear inſufficient, Judgment is againſt him that 
joined in Demurrer, and inſiſted that his Declaration, 
Plea, &c. was ſufficient ; and if the Demurrer be ſuf. 
ficient, and the other Party will not join therein, 


Judgment may be had againſt him by Nihil dicit. And 


"tis ſaid the Plaintiff may be Nonſuit after Demy:- 
rer joined, | 

But if the Court do perceive that a Demurrer i; 
only put in to delay the Proceedings, or to put off: 
Trial, they will not allow of ſuch Demurrer, nor 
cauſe the other Party to join therein, bur will cir: 
Judgment againſt the Party for his frivolous Demu:. 
rer; and the Party that is delayed by ſuch Demurrer, 
may move the Court to appoint a ſhort Day, or hc: 
Counſel to ſpeak thereto, which the Court wðill 
grant; and if then found frivolous, will give Jude: 
ment accordingly. Vide Pr. R. 82. 

A Demurrer may be to a Demurrer for the Double- 
neſs of it; but if he that might ſo demur, doth nc: 
demur, but joins in the firſt Demurrer, he hath there- 
by flipt his Advantage. And Nete; a Demurrer is {ai 
to be double, when he that demurs aſſigns therein fo: 
Cauſes thereof, one Error in Fact, and another i: 
Law, to be in the Plea, c. upon which he demur:, 
which ought not to be done in one Demurrer. Ses 
for this Reg. Plit. 133, &c. Pract. Reg. Tit. Demurre: 
Ploey. 179. 3 Co. 52, S. 

Where a Statute gives Leave to plead general) 
and the Party waiyes this Advantage, and pleas + 
ſpecial Plea, the other Party may demur to it if he 
tec Cauſe ; for though he need not to have pleadec 
ſpecially, yet having done ſo, the Plea muſt be good 
at his own Peril. Vide Pra#. Rep, Tit. Demurrer, — 
And tis ſaid, That in all Caſes, if the Defendan: 


pleads where he may demur, he cannot afterwards 


ta ke Advantage, either in Arreſt of Judgment, or by 
Writ of Error. Ploeed. 182, 184. Sed Quere de hoc. For 


wherever there is Error in Subſtance, a Writ 0! 
Error lies after Judgment, notwithſtanding the Pleas 


ing to iſſhe, 


Not: 
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Note; No Repleader is allowed after a Demurrer, Coen: of Par- 
without Conſent of both Parties; and if a Demurrer , #94 Repiea. 
he once entred, it cannot be waived without Conſent, roads ver of 
nor then neither, as ſome ſay, without Leave of the Dare es 
Court. Alſo, that after an Iſſue is joined by the Par- e juma. 
ties, which goes to the Whole, neither of them can 3 Co. 52. 
demur without Conſent of the other; for by joining 
in the Iſſue, both Parties have admitted the Pleadings 
to be good, as to Trial of the Iſſue: And if there be 
a Demurrer to Part, and an Iſſue to Part, tho' 'tis Demurrer to 4 
uſual for the Court to give Judgment upon the De- Part, a ue 
murrer firſt, yet 'tis in their Diſcretion, and the“ Haut. 

Court may try the Iſſue firſt if they pleaſe. See Co. 
Lit. 11 72. and Stat. 27 Eliz. c. 5. Vide infra. 

if the Points on a Demurrer are apparent and eaſy How determin- 
to detetermine, the Court will give Judgment there- <4. 
upon preſently ; but if doubtful or difficult, they will i 
take Time to conſider, and give a Day to the Parties; i 
and if the major Part of the Judges of that Court, | | 
where the Cauſe is, cannot then determine it, it ought | 
to be ſent into the Exchequer Chamber, and argued 
there by all the Judges of England; and if the major 
Part of all the Judges cannot agree therein, it muſt 
be ſent to the Parliament, and decided there. See 
Co. Litt. 71, 72. Finch 427. Dyer 278. Plow. 5, 66. 

Bro. 199. Smith de Republic. Angl. Lib. 13, 

On a Scire Facias, one of the Tenants joins Iſſue, 

and the other demurs, Fudgment upon the Demurrer; Sed Oenunrer ana 


ceſſet Executio till the Iſſue be determined. 2 Saund. 13. e. 45 15 9; 3 - þ 
Fefferſon verſ. Yarway. Note; This Scire Fac. was out of co | 
the Petty Bag in Chancery, to have Execution upon a +;7/c/ in B. R | 
Recognizance in that Court, and after Iſſue and De- | 
murrer joined there, the whole Record was ſent into | 
the King's Bench, and a Day given to all Parties, And { 
Judgment was given in E. R. ut ſutra. Twas moved | 
that the Proceedings were irregular, for tho' an Iſſue | 
joined in Chancery ought to be ſent into B. R yet a 
Demurrer is determinable in Chancery, and ought not 
to be transferred hither, but ought to be determined 
there, and cited 4 Inf, 80. But anſwered, Thar the 
Practice is ſo, where there is a ſingle Demurrer and no 
Iſſue; but here are both, and therefore both to be 
tranſmitted, or elſe there would be two Judgments 
2 two ſeyeral Courts upon one and the ſame R — 
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Note. 


Precedents of 
Demurrers to 
Writs, Bills, 

Counts, &c. 


Eftoppel. 


Oyer of Writs 
a2, Decas dif- 


Fer. 


Vit. 


Audita Que- 


te la's. 


deal. 


Ingi mf. 
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And per Curiam, (I.) The Chancery may adjourn any 
Cauſe there depending at Common Law, and tram 
mit the Record into B. R. to be determined either he. 
fore or after Iſſue or Demurrer joined, Id. 25, (1, 
That if in any Cauſe depending in Chancery at Con. 
mon Law, one of the Defendants pleads to Iſſue, and 


the other demurs, the Record ought to come intire 


into B. B. and be there determined. 1614, 26. C. 
Vide infra 4 Co. 82. 3 Lev. 272, 419. 

For Precedents of Demurrersto Writs, Ec. ſee Raf. 
Entr. 6, 79, 147. Co. Entr. 86, 337. 3 Hen. 6. 21. And 
ſee 1 Lut. 1641. In Debt on Obligation by a Bailiff 
a Liberty, the Defendant prays Oyer of the Original 
Writ. Quo lecto & audito, he pleads in Abatement, be- 


cauſe it appears both by the Writ and Declaration, That 


the Original was ſued out before the Date of the Bond, 


Replication, That the Writ on which he declared ua; 


another Writ, and ſets it forth with a Prout, Ac. Re- 
joinder by Way of Eſtoppel, by reaſon of the ſaid Oyer, 
Demurrer and Joinder therein, and held by Chief 
Juſtice Trevor, Nevil, and Blencowy, that the Replication 
was good; for the Writ being filed, the Reading is the 
Act and Office of the Court, and ſhall not prejudice 
the Plaintiff, nor eſtop him from ſhewing the true 
Writ ; for this is not like the Oyer of a Deed, the 
Reading whereof is the Act of the Plaintiff himſelf, 
which eſtops him to ſay, that the Deed he ſo read ws 


not the Deed upon which he declared. Tracy was of 


another Opinion, and cited ſeveral Caſes ; but Judg: 
ment was for the Plaintiff, And 'tis there obſerved, 
that a Demurrer may be to a Writ for any Inſufficien- 
cy apparent within the Writ, after Oyer of it, and 


Entry on Record, as well as for Variance between 


the Count and the Deed upon which it is founded. 
For Precedents of Demurrers to Audita Querela's, et 
Rob. Ent. 155. Bro. Red. 124. Brow. Entr. 50. Vidian 119. 


2 Saund. 147. and ſee 5 Co. 86. That the Writ of Au- 
dita Querela lies not for the Surety ; for though the 


Plaintiff in the Action may have an Action of Debt 
upon the Eſcape againſt the Sheriff, yet till it be ſatiſ- 
fie d, the Surety can't have an Audita Querela; for Exe- 
cution of the Body is no Satisfaction for the Debt. Sce 
Demurrer to an Appeal of Murder. Co. Entr. 57. Toan 


Indictment. 2 Saund. 159. 2 Roll. 390. Co. Ent. 306. To 
| an 
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* Information, Old Entries 227. Co. Ent. 3 Bro. Information. 

140. To a Prohibition, Raſt. 490. Co. Entr. 456, 460, Prohibition. 

467. 1 Sarund. 140. Quare Impedit, Co. Entr. 494. In a Quare Imp. 

Sire Face Vide 4 Co. $2. 2 Saund. 70. V. Supra in Quo Gus — 1 
; Arran 

Warranto, Co. Entr. 539, 551, 560. and 2 Saund. 34. In to, &c. 

Warrantisa Charts, Co. Entr. 692. In Aſſize, Raſt. 79. 

&, In Avowry and Replevin, 1 Saund. 194, 349. 

2 Haund. 28 5. Lev. Entr. 161. 3 Lev. 370. and it would 

de endleſs to cite Precedents of Demurrers to Decla- D:clararions 

rations and Pleadings in all Actions. For Demurrers and Pleadings. 

to Rejoinders in Caſe on Aſſumpſit, ſee 3 Lev. 11. 

: Vent. 258. Lut. 101. Vide & nota in Debt, 1 Saund. 1 

20, 116, 326. See alſo ibid. 8 3. 2 Saund. 187. In Quare | 1 

Injedit, Raft. Entr. 527. Co. Entr. 516. Bro. Vad. Me um 

351, On a Scire Facias, Lev. Entr. 173. 3 Lev. 235. To 

a Rejoinder in Treſpaſs, 2 Vent. 293. Raſt. 148, 659. Rrjainder® 

Toa Surrejoinder in 'Treſpaſs, Co. Entr. 283, 647. Bro. 5 

Red. 255. Cliff. 294. To a Rebutter, ſee Lev. Entr. 193. pr e : 

and 3 Lev. 93. And ſee a Demurrer in Replevin to a 

Releaſe pleaded at the Aſſizes, after the laſt Conti- | | 

ruance, upon an Iſſue joined, and a Venire facias award- After the laßt | 

ed. 2 Lut, 1141. Vide Tel. 141. Co. Entr. 517, Raſt. Continuance, 

Releaſe 12, Clif, 620. Vide 18. Edv. 4. 136. &c. 


Of Pleas in Bar, &c. ö 


E now regularly come to that Branch of 
Y Pleading called Bars or Pleas in Bar, wherein 
ve ſhall uſe more Brevity than in the former; for 
that you will find many Pleas of this Kind deſcribed 
in the Third Diviſion of this Book, under their re- 
ſpectiye Heads, in the ſeveral Actions therein hand- 
led. And herein, firſt obſerve, That if the Defen- 
Gant can have no Advantage by Pleading in Abate- ol, f 
ment, or by Demurring in Law, as before is direct - 50 be ap, { 
ech he may afterwards plead in Bar of the Plain- 
Itt's Action; and before he plead any ſpecial Mat- 
ter in Bar, he may plead ſuch general Bars as 
theſe, viz, | | | { 
| (1.) A Releaſe or Defeazance. (2.) An Acquit-, General Bar: 1 
tance. (3.) Acceptance ef other Things. (4.) Tender | 
of Amends, (5.) Concord or Accord, (6.) Arbitra- 
ment. (7.) Auterfoits Bar by former Judgment or 
e Recovery. 
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Abatement, 


Concluſion. 


6 Mod. 102. 
1 Vent. 136, 
RCs 


1. Releaſes, 


XC. 


Deſeazante. 


Chief Juſtice Holt in the Caſe of Carnetb and Pri 


Condition of a Feoffment of Lands ought to be ©! 
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Recovery. (8.) The Statute of Limitations, (9.) hi, 
ability of the Plaintiff, (10.) Privilege of the be. 
fendant, or other Matter, as the Caſe requires: bel 
which it appears, that ſeveral Matters before. mer. 
tioned to be pleadable in Abatement, may he al 
pleaded in Bar. | 

And Note, That whereas a Plea in Abatement gelt. 
rally begins, Quod Def. ad Billam (vel Breve) Ceran 
reſpondere non Debet; and ends with petit Fudiciun 
pred. Quer. reſponderi Debeat, or with petit Fudiciun i 
Brevi (vel Billa) predict. So the Defendant in the Begin. 
ning of a Plea in Bar ſays, Quod Quer. acc onem ſun 
verſus eum habere ſeu manutenere non debet, and con. 
cludes with petit Fudicium, ſe acc'onem ſuam verſus em 
habere ſeu manutenere debeat. — And it has been gene. 
rally held, that a miſtaken Concluſion vitiates thy 
Plea ; but ttis ſaid in Shower's Reports, fo. 4. Thi 


took this Difference, upon 33 Hen. 6. 18. That a Pe 
which concludes in Abatement, tho' it begins in bay 
is a Plea in Abatement; and econtra, a Plea con 
cluding in Bar, tho' it begins in Abatement, b. 
Plea in Bar, Quod non fuit negat. Sed Vide ante, & 
3 Keb. 181. : 

(I.) For general Bars by Releaſe pleaded, fee ant 
and the Precedents there cited, & Vid. inn 
See alſo Plac. Gen. 248, 346, 347. Hanſ. 103, 10 
Bro. Red. 186. Bro. Vad. 503, 505, 514. See (% 4 
129. Bar. Quod ſolvit Denar. ante Orig. impetrat. © 
Quer. dedit Relaxac onem. And Note; A Deed, and) 
Contequence a Releaſe, takes Effect by the bel 
very; and a Jury ſhall be charged to enquire of the 
Delivery, but not of the Date; and the Time ot tis 
Date is preſumed to be the Time of the Deliver) 
unleſs the contrary appear. _— | 

See a Defeazance pleaded in Bar, ante, — 
Lit. 20). Cro. Eliz. 759. 2 Faund. 47. That tho de 


tained in the ſame Decd, or in another Deed ma 
and ſealed at the ſame Time, yet the Law 15 cles 
that a Bond or Statute may be defeated by a Detes 
zance made afterwards, as a ſubſequent Releaſe m 
defeat a former Bond or judgment. Vide Precedem 


ante, Fj i Bro, 174. Debt on Recognizance, 71 
8 CONE ndentt: 


Of Pleas in Bar. 


enture of Defeazance for Payment of 20 7.. ſuch 
Day, which he then paid, Replication, Quod non 
„ | 

Nite; One Executor may convey the Goods, or 
ceaſe Debts, without his Companion; and any one 
rcentor may do as much as all together, 48 Ed. 4. 
415. Bur tis ſaid to be otherwiſe of Adminiſtrators, 
cauſe they bave but one joint Authority: Alſo an 
xeceutor may releaſe or pay Debts, before Probate 
the Will; but cannot have Debt before the Pro- 
ate, 5 Co. 28, 4. 7 Hen. 4. 18. for he is to declare 
ith a Profert, Qc. 

See Precedents of Releaſe pleaded at Bar, That 
he Executor gave the Defendant a Releaſe, Min h 
11, Releaſe pleaded in Annuity, Plac. Gen. 104. In 


16, 129, &. In Covenant, Rob. Entr. 166. Vide ante, 
Covenant, in Dower, Rob. Entr. 258, 263, 275. In 
Error, Read's Decl. 509. Bro, Red. 372. Law of Er- 
Ire, 259. Quare Imbedit 266. Qud ei Deforc, 1 Lut. 
38. In Treſpaſs, Winch 105 2 Bro. 151. Thomp. 355. 
zo. Releaſe pleaded, and the Plaintiff Non- 
ſuit. Raſt. 173. Cl. Man. 272. Bro. Red. 99, 

dee touching Acquittances pleaded in Bar, ante, 
Plac, Gen. 5. 248. 2 Bro. 145. In Treſpaſs, Bar quod 
1 Conſ. quod Def. acquietavit Quer. de omnibus Tranſ. 
Uuer. acquietavit Def. And fee Rafe. 179, 180. To Part 


if; and for the Reſidue Non Informatus, and Judg- 


mother Debt, and Iſſue and Joinder thereon. | 

When the Condition of an Obligation, or other 
Deed is for Payment of Money; yet by Agreement 
eween the Parties any other Thing may be given 
und received in Satisfaction of the Money; fo that 
if the Obligee, Feoffee or Leſſee, accept Corn, a 
Horſe, Cc. in Satisfaction, this is good; but if the 
Condition were for Delivery of Corn, a Horſe, He. 
although the Obligee, Feoffee or Leſſee, accept Mo- 
ney, Cc. for the Horſe, it is no Performance of the 
Condition. Vide ante. And the like Law is if the 
Condition be to acknowledge a Recognizance of 201. 


the Condition, this is not ſufficient in Law; and fo 
5 | it 


aſe, Bro. Vad. 98, 116. Read Decl. 105, 111, Cl. A,. 


ie Obligee or Feoffee accept 20 / in Satisfaction 


$71 


Releaſe by an 
Executor, &c. 


(2.) Aquit- 


EANCES. 


be Defendant pleads an Acquittance from the Plain- 
ment, Plaintiif replies That the Acquittance was for 


(3) Acceptance - 


of other Things. 


75 
x 
9 
| 
Y 


: 
| 
: 
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it is of all other collateral Conditions. See g ö,, 
12 Hen. 4» 23. 2 Hen. 7. 4. 11 Hen. 7. 20, 21. 19 1 

4. 1. 22 Edw. 4. 24. | 
See Precedents of this Plea in Bar, cited 3 
and 1 Saund. 236, 298. Winch Entr. 153. Thar 1 
Defendant gave an Obligation to diſcharge, Cf 1; 
1 Bro. 262. For Security of Payment, Hayſar1 | 
Cl. Af. 177. So an Aſſumpſit that he gave, &&:, i 
the laſt Continuance which the, Plaintiff accepted, i 
203. Acceptance of other Benefice, Winch 628, 4 
ceptance of an Annuity in Dower, Plac. Gez. 283, 6 
Iſſue in Tail accepts Rent reſerved by Tenant in J. 
2 Bro. 116. Vide Bro. Red. 236. That a Stranger ſeal 
and delivered a Bill to the Plaintiff, in Diſcharze 
the Bond, which the Plaintiff ſo accepted, 1 Be 
76. c. Debt on T'wo Bonds: Bar to the Firſt, fi 
ad Diem, and to the other, that he delivered Com 
Satisſaction: And Bro. Red. 169. that he deliver 
the Plaintiff Six Cows in Satisfaction of the Det 
which the Plaintiff accepted, Rob. Entr. 188, 19 
That the Defendant and another delivered anot 
Obligation to the Plaintiff, which he accepted; i 
Bro. Red. 202, Quod Quer. acceptavit Focale in d 
1 f. Debiti Repl. recipit pro Pignore. Et Traverſe qi 

| Recepit in Satisfacc'one. | 
(a ) Tinder of This is a Plea proper to an Action of 'Treſl 
Amend. where the Defendant ſays, that he offered a ſafe 
ent Recompence for the Treſpaſs done; for if ot 
would diſtrein my Beaſts, Damage-feaſant, and! 
fer him a competent Recompence before they « 
zaken, or before they are impounded, this will be a go 
Bar, and may be ſo pleaded in an Action of Tre 
paſs: And in all Ations quare cim. fregit, if the Di 
fendant tenders ſufficient Amends before the Ali 
brought, and his Plea to the Action diſclaims 
Title to the Land, and it be prov'd that the Tre 
mY was involuntary, or by Negligence, this“ 
ar the Plaintiff, by Statute 21 Fac. ch. 16. Vide 1] 
331. 2 Bro. 278. Et vide poſt, Uncore priſt. See Pret 
preccgent , dents of Pleading, Tender and Amends, Br. Vi 
513. Tbompf. 304. Winch 995. 1 Bro. 333. Thm 
360, 409. And ſee ante, Title Treſpaſs, and Tit. I 
O uncore prift, f 
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Ok Pleas in Bar. 


ry, 6 a Charge to the Giver, and a Benefit to 
he Receiver, Dyer 356. Fitz. Accord, 3, 4, And yer, 
) H the Defendant give the Plaintiff a Bottle of 
fine in Satisfaction, and he ſo accepts it, tis a good 
cord, and Bar of the Action, tho' for 100 J. Fitz. 
land, 1. and Bar, 26. (3.) It muſt be perfectly and 
ompleatly finiſhed and executed, and Satisfaction 
ade according to the Agreement before any Action 
dught; as Tender of Money without Payment is 
v good Plea in Bar of Treſpaſs, 17 Ed. 4. 2. Old 
B. (4.) It muſt be in the Life- time of him that did 
he Wrong, for if it be executed by the Heir or Ex- 
cutor, this will be no Bar, i. e. where the Action 
il lie againſt the Executor, quere infra 6. and Dyer 
56. (5.) The Party to whom the Wrong is done 
uſt accept the Amends according to the Agreement, 
rit ſeems notwithſtanding the Accord, he may re- 


xecuted, the Plea is ill. 1 Cro. 193. | 

And Note, (6.) If divers do a Treſpaſs, and one 
ake a good Accord, which 1s accepted, this will diſ- 
harge, and be a Bar for all the reſt. So if a Stran- 
er or Friend give the Amends in Recompence, this 
$85 good as if by the Party himſelf, 9 Co. 79. (Why 
hen is it not if by an Executor?) Allo, if divers do 
Treſpaſs, and the Party by general or ſpecial 


l; and every one of them may plead it in Bar, if he 
in get and ſhew it; for they are all but as one 
relpaſſor, the Treſpaſs being joint. Hob. pl. 96. 

The general Rule is, That Accord with Satisfaction 


ts a good Plea in a Writ of Covenant, becauſe the 
Duty ariſes not upon the Reality, nor meerly by the 
Deed, but by a Tort ſubſequent to the Deed. As 
Fhere the Breach is for not repairing the Houſe, an 
award between the Plaintiff and Defendant, and Ex- 
ecution of it in Satisfaction, and Diſcharge of the 
Default of Repairing, is a good Plea, 6 Co. 44. 2 Cre. 

x 100. 


ſa Pleading an Accord, obſerve, (1.) That the (5.) Concerd 
hing given and received be Valuable and Satisfac- £ . — 5 


ne it. Aud Tender without Acceptance will be no Accept ance. 
ar, 9 Co. 79. Dyer 3 56. 5 Edw. 4. 7. Alſo the Whole Qu. 6. Mod. 
uſt be executed ; for if only Part of the Accord be 3 Lev. 189. 


ords releaſe to one of them, this is a Diſcharge of g,,,.. 


$a good Plea in perſonal Adions, but not in real, pjcgyiyy Ac- 
ks 9 Co. 78, rc. 4 Co. 1. 13 Hen. 7. 20. And therefore cord. 


Way of Plead- 


(f.) Aroity.1- 
ment or Award. 
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Ok Pleas in Bar. 
100. But where a certain Duty accrues by the c. 
nant at the Time of doing it, or where no cen 
Duty accrues until the ſubſequent Wrong, there 4. 
cord with Satisfaction is good Plea. 1bid. 

And 9 Co. 78. Reſolved per tot. Cur. That in ;| 
Actions wherein the Wrong is ſuppoſed to he con! 
Vi & Armis, where Capias and Exigent lies at Con 
mon Law, Accord, &c. is a good Plea, as in Treſſa 
and Ejecment, Detinue of Charters, Horſes or othe 
Goods; for where the Certainty is to be recovere; 
Accord is a good Plea. So it is in Appeal of May}, 
Raviſhment of Ward, Qzare ejecit infra Terminum, i 
Debt upon a Leaſe for Years, in Aſumpſit to build, 
Houſe. So it is in an Action of Waſte in the Tenui, but 
not in the Tenet, 6 Co. 44. 2 Inft. 307. Alſo tis ſaid t 
be a good Plea in Attaint, becauſe it is not to bf 
founded upon the Record only, but upon the {ili 
Oath alſo. | | 

And Note; The ſafeſt Way of Pleading an Accor 
is to plead it by Way of Satisfaction, and not of Ac 
cord only; and you need ſay no more than that thi 
Defendant had paid the Plaintiff 5 5. in full Satie 
tion of the ſame Action, which 5 5. the Plaintiff ret 
ceived, &. and demands Judgment, þ a#iorem, & 
9 Co. 80. 19 Hen. 6. 29. Vide Broavnl. Lat. Red. 190 
490. Winch Entr. 170. Thompſ. 69, 305, 322, 387. nd 
961, Cyc. Pl. Gen. 623. Cl. Af. 96. Clif. 198. 1 Bn 
26. Hanſ. 46. 108. 

And Note; In all Caſes where Accord is a good Plea 
Arbitrament is allo, & e converſo; and they may gene 
rally be pleaded in all Actions where Damages only 
are to be recovered, as 6 Co. 44. tho' the Adion b 
grounded on a Deed or Record, as above in Core 
nant; but, the Satisfation ought not to be of any 
Thing whereof the Plaintiff had Property. 1b. 3Cr: 
356. Telv. 124. | 

In 13 Ede. 4. 5. Tis ſaid, an Award is no Plea 11 
Abatement, or other Matter of Record; but if 4 
Matter of Record be mix'd with a Matter en ja! - 
then 'tis a good Plea ; yet by 11 Per 7. 13. In Val 
it is held no Plea, becauſe the Action is mix'd, 2 
in any other real Action; but in Forger of Faits, 11. 
other Actions upon Statutes, it is ſaid to be a £0 * 
Plea, And though an Accord is not a good Plea vil p 


Ld 


Ok Pleas in Bar. 


it s Satisfaction executed in the Whole, yet Arbi- 


M rament without Execution is becauſe an Action lieth 
1 Wiiereo"- 5 Eda. 4. 7. 6 Hen. 7. 10. 


In the Caſe of Hodſden verſus Harridge, 2 Saund. 6:. 


vpon Arbitrament under Hand and Seal to pay 15 J. 
vas within the Statute of Limitations or not? The 


the Umpirate, and ſo out of the Intent of the 
Sarure, And, Secondly, That all Actions of Debt, 
tithout Specialty generally, are not limited, but 
ly all Actions of Debt grounded upon any Lend- 


Id . 

be or Contract, without Specialty. 

1, As ro the Objection, That it was no Specialty, the 
10 Defendant might wage his Law, which he could not 
2 againſt a Specialty to prevent the Limitation of 


te Action, and compared it to an Accompt, where, 
if the Plaintiff declares upon Receipt by the Defen- 
Gant's Hands, the Defendant might wage his Law, 
hut not when he declares upon a Reccipt by the 


hd 
by Hands of another. Alſo that the Statute only in- 
:oWMtcn4ed Debt for Arrearages of Rent upon a Leaſe 


Parol, (Hut. 109.) and not by Indenture. 

And as to the Objection, That it was grounded up- 
on a Contract raiſed by Law, it was anſwered, That 
all Actions of Debt are founded upon a Con: raG rai- 
ſed either en fait or by Conſtitution of Law, and that 
ſuch an Expoſition would limit all Actions of Debt 
without Specialty generally; which was not the In- 
tention of the Statute, bur only ſuch Actions which 
rere grounded upon any Lending or Contract en fait, 
ind that was not ſo grounded, but Debitum quaſi ex 
urtractu, for which the Law gives an Action of Debt, 
although there is no Contract between the Parties. 
ide fo, Title Bar by the Stat. of Limitations. 

And ſo it is of a Recovery in Trover or Treſpaſs 
in the County- Court or Court-Baron. So of Debt 
which is Debitum ex delicto, for an Amereement in a 
Court-Baron. So of Debt of 3 J. for a Pound- Breac“, 
according to the Cuſtom of the Manor, 11 Hex. 7. 


* 


pon Contracts en fait being to frequent, the 1 
| 0 


&;, The Queſtion was, Whether an Action of Debt 


haintiff's Counſel argued, Firſt, That it was an Ac- 
ton of Debt upon Specialty, under the Hand and Seal 


6 14. againſt which the Defendant may wage his 
Law; and that theſe rarely happen'd : But Debt 


7 22 
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Former Reco. 
Very. 


Record recited, 


er referr'd to. 


Record certified : 


 Mittimus, 1 Saund. 98, 99. And ſee 2 Saund. 25, 26, 
Pleaded. 


Lrh'y, Statute 
ö Limitations, 


Of Pleas in Bar. 


of the Statute intended to limit the one, with, 


Regard to the other. Et ad ea que frequentius accili 0 
— adaptantur. Hob. Rep. ans. Tre | " + 

Upon the Whole, the Court reſolved, That an Arb. s 
trament under the Hands and Seals of the Arbitratgy 00 
is a Specialty not limited by the Statute. Sn ere 
That an Action of Debt upon an Arbitrament is nat Th 
founded upon a Contract within the Intent of ² F. 
Statute. of 

He that pleads a Prior Judgment or Recovery :s: 
ought to begin at the Original, and not omit ſo much — 
as any Continuance, Summons, c. per Aſoten andi de 
Priſot. 36 Hen. 6. 5. Qr. N. Lut. 39. of 

Defendant pleads another Judgment or Recoyery 
for the ſame Debt, referring to the Record. Vid. Ru :;; 
Entr. 2. Defendant pleads another Recovery in Deb co 
by non ſum Informatus. Plaintiff replies, nul tie! Rei ne 
recuperac on. Debi predicti. 1 Saund. 90. Bro. Met. :;1 8M th; 
253. Cl. Aſſ. 79. 7 th 

Note; "Tis ſaid, a Record in the King's Bench may pl 
be certified to an inferior Court by Certiorari an ti, 


what Records may be tranſmitted by the Chanoy ty 
into B. R. And for pleading of a Record, ſee Wi ;; 
1 Inſt. 255, 453. 5 Co. 52, 218, 260. 10 Go. 92. S. 
Reports 22. Telv. 39. 2 Cro. 81 7. | . | no 

For Recovery in a former Action pleaded, ſee Hin 
Entr. 99, 62, 118. Bro. Vad. 76. 1 Bro. 19. Treaſ. Tv. pe. 
163. Clif. 176 to 182, 186, 189. Vidian 19, 45, 40, (un 
166. 1 Lut. 833. 2 Lut. 945, 1414. 3 Lev. Rep. 1 thi 
173, 176, 196. . 3 

See the Caſe of Flgate againſt Turner, 1 Keb. S2 i 
Recovery pleaded by the Bail in Treſpaſs, and tid WM li 
G21. | | an 

For the Plea Auter foits Bar, Vide poft. - 

Sec 1 Saund. 36, 37. Jones againſt Pope, Debt again WW «| 
the ſurviving Sheriff of B. The Plaintiff declares, WM 4 


That he ſued out a Teſ Ca. Sa. againſt one E. and thi WW a; 


the Defendant and one Z. being Sheriffs, took him n N 
Execution, and ſuffered him to eſcape, the Plain Wl C 


not ſatisfied, and that then T. died, unde accrevit at 


againſt the Defendant, The Defendant pleads te t: 

Statute. "Twas argued pro, Quer. That Debt for an 

Eſcape was not within the Statute of 1 =: 
| Which 


Ok Pleas in Bar. 577 


(which ſays, Al Actions of Debt grounded upon any Lend- 
ing or Contract without Specialty, all Actions of Debt for 
inearages of Rent, ſhalt be brought within ſix Tears, &c.) 
.) For that it is not founded upon any Lending or 
Contract without Specialty, but it is only a Duty 
created by Law, without Lending or Contract. (2.) 
That this Action is founded upon a Specialty, 4. e. a 
Statute Law, I R. 2. c. 12. and ſo out of the Statute 
of Limitations ; for at Common Law no Action lay 
zzainſt a Gaoler for an Eſcape on Execution, but 
only an Action on the Caſe, 2 Inſt. 38 3. And that 
bebt for Arrears of Rent reſerved by Indenture was 
not witinin the Statute, Hut. 109. Cro. Car. 513. 

Argued econtra, That the Law had made it a Con- Contrast. 
raft, and the Statute had not diftinguiſh'd between 
Contracts in Deed and in Law; and that this was not 
neerly founded on the Statute of 1 R. 2, becauſe 
the Writ and Judgment were on Record, but upon 
the Eſeape; and that the Defendant might have 
pleaded Nil Debet, which he could not do to an Ace- 
ton founded upon a Record, But the Court held the | 
Plea ill, and that this Action was not within the Sta- 1 
tute. So that an Action on 2 E. 6. c. 13. of Tithes, 
is not within the Statute of Limitations, 1b:d. 38. 
Nor an Action pro Rationalili parte bonor, though 1t is 
no other than an Action of Detinue. 

And ſee ibid. from fol. 120 to 127, That the Im- gp 

pediments of Infancy, &. are ſaved in Caſe on A, Ian 
{unfit by this Statute, and the ſaid Action is within 
the Equity of the ſaving Clauſe, though only named 
in the limiting Clauſe. And an Infant may purſue 
his Action at any Time within Age, though the Years 
Imited by the Statute are paſt during his Infancy, 
and he needs not tarry till of full Age. And Note, 
That the Exception in the Statute (of Accounts 
which concern Merchandize, &*c.) extends only to 
Accounts current between Merchants, but not to 
Accounts ſtated. And that Actions on the Caſe for 
Money due upon a Bargain between Merchants for 
Goods, Cc. fold, are not within the ſaid Excep- 
wy. tor Accounts only are excepted and not Con- 
tracts, 

dee the Statute pleaded, Ec. 2 Vent. 2 56. 1 Bro. 75, 
181. 2 Bro, 93 Bro. Red. 995 110. Bro. Meth, 51. Bro. 

P p ad, 


Rationabili 
parte bonor. 
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Vad. 113. Vide 25, 76. 1 Mod. Inty. 29. 2 Med, [yj, | 
138. Rob. Entr. 442. Thomp. 61. Cl. A. 195, 181, &; 


(9.) Dia'itiry Pleas in Bar in Diſability of the Plaintiff are gf | 
9f 722 Plaintiff. ſeveral Kinds, as Alien, Outlawry, Excommunica. | 
tion, Baſtardy, c. which may be pleaded in Bar, 
or in Abatement, See ante. See 1 Saund. fol. 5,6, | 
the Defendants plead, That their Inteſtate was an | 


Alien. Alien; and ſee Ci. A. 1, 13. and Hern 362. For | 
Exccommiunica- that the Plaintiff is excommunicated, ſee Vid 32. 
tion. Bro. Red. 100, &c. That he is a Baſtard, ſec Raf, | 
Ba(tardy. Ent. 105, 279, 289, Sc. 1 Bro. 6. Ofcin. Brev. 155 16.4 | 
Out la wr y. That he 1s outlawed, ſee 1 Bro. 7. 206. Thomp. 8, g, | 


206. Rob. 91, 92, 213. 1 Mod. Intr. 205. 2 Venir. 281. 
1 Cro. 566. 2 Cro. 484. 5 Cro. 270. 1 Brownl. 833. 


| 
Note; In Mortdanceſter after Imparlance, the Tenant WW | 
may plead Baſtardy againſt the Demandant, , 
' 

| 
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Huſſey, 22 E. 4. 36. Alſo in Debt on Contrad, the | 
Defendant pleaded Outlawry after Imparlance. The | 
Plaintiff replied, Nu tie! Record, and the Defendant } 
fail'd at the Day, and Judgment final given, 1 C 
556. But if the OutlJawry had been revers'd after | 
the Plea, 'tis otherwiſe ; for Telv. 30. in Debt on WM 
| Bond, Outlawry pleaded in Bar. Replic. Nu! til Wi « 
Note. Record, and Day given, and in the mean Time the WW 
Plaintiff revers'd the Outlawry, and thereby it b-- WM 
came Nu tiel Record ab initio; and the Replication | | 
held good: Yer for that the Plea in Bar was true WM t 
when pleaded, and the Defendant brought not in the a 
Record by Reaſon of the Reverſal, Judgment final . 
( 
l 
8 
0 
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— 
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Nul tie! Re- 
cord. 
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was not given, but Reſpond. Ouſter. See Dyer 288. 
8 Co. 142. I Cro. 566. | 

In Attaint, Outlawry of the Perſon is no Plea, 
2 H. 7. In Attaint upon a falſe Verdict in an Aſie, | 
the Tenant in rhe Aſſize may not plead Outlawry "| 
one of the Plaintiffs, becauſe he had admitted hin | 
ro be anſwered in the Aſſize, 2 H. 7. 7. But in an 
Appeal bronght by one as Heir, it was held a good 
Plea to ſay he was outlawed, 22 E. 4. 40. And Nite, 
Outlawry in an Action perſonal comes only to i} 


Action perſonal in Reſpe of rhe Perſon ; but Ou. 
lawry in Felony comes to the Aion general, WW 
23 II. 6. 19. . | 5 
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In a Writ of Error to reverſe an Outlawry, Out- Outlawry. 
lawry in the ſame Suit, or at the Suit of any Stranger, 
is no Plea in Diſability of the Plaintiff, for that if he 
was diſabled in that Suit, if he be outlawed ar ſeve- 
ral Mens Suits, he ſhall never traverſe any of them, 
(1, Lit. 128. And Nite; Before the Plaintiff or De- 
mandant ſhall be diſabled by Outlawry, it ought to 
appear upon Record, and the Judgment after the 

vinto exactus given by the Coroners in the County- 
Court is not ſufficient until the Writ of Exipent be 
returned, and the Outlawry appears on Record, 
2 H. J. 7. And ſee Co. Lit. 128. b. That if after Out- 
lawry pleaded, the Plaintiff purchaſes his Charter of 
pardon, becauſe the Charter has reſtored him to the 
Law, the Defendant ſhall anſwer. Therefore note the 
Direrſity, That it ſhall nor abate the Writ, but diſ- 
able the Plaintiff until he obtain his Carter of Par- 
don, Id. ib, Alſo he ſays, That Outlawry may be 
reverſed two Manner of Ways, id eft, By Plea, and 
by Writ of Error. See ante. 

If one be outlawed by the Name of F. S. generally 
he ſhall not be received ro ſay, That there are two 
F. &. s of D. elder and younger, but he ſhall have his 
Indemptitatem nominis, 21 E. 4. 54. It's ſaid, That if Indemptitat. 
one be ſued to a Cap. Uilagat. in Felony, by the nominis. 
Name of F. S. Gen. when he is a Yeoman, if he do 
not appear and anſwer he may avoid it by a Plea: 
But if he appear and anſwer to the Name of Ven- 
tleman, he ſhall not avoid ic after the Plea, 1 Ed. 4. 
2. b. 10 Ed. 4. 16. 18 Ed. 4. 4. It is ſaid in 39 H. 6.1, 
That if the Additon of Name, or of a Vill be omit- 
ted, or no Proclamation be in the County where he 
dwells, &c, yet the Outlawry ſhould nor be avoided 
by Plea, but the Party is put to his Writ of Error. 
See 8 H. 6. 37, The Defendant in the ſame Term 
came in Perſon and annulled an Outlawry, for that 
It was not ſaid of what County he was, 


Of the Plea Autrefoits Bar. 


HIS is a Plea of the like Nature with a Bar by Per Ley gager/ 
former Judgment or Recovery, and therefore 
nis aid in 12 E. 4. and Bro. Accon. ſur Caſe 92, 110. 
. - Pp 2 N That 


380 


Of the Plea Autrefoits Bar. 


That Ley gager in Detinue 1s a good Bar to an Action 


of the Cale tor the ſame Goods. But this 1s to be un- 


derſtood where the Defendant perform'd his Lay, 
And the like Law 1s in Account for Goods, where 
the Defendant had in Detinue brought for the ſame 


Goods performed his Law. 2 R. 3. 14, 19. 


94. If Debt be brought on any Contract without | 


Per prior Re- 
covery, Per 
prior Juag ment 
vers le Plain- 
tif. 


So in Caſe on Aſumpſit to pay 50s. The Defendant 


pleads, a former Action by Inſimul computaſſet ; To 


which he then pleaded, Nil debet per Legem & perfecit 
Legem, and avers the Suit to be the ſame 50 4. The 
Plaintiff replies they are ſeveral Debts, and traver— 
ſes that they are the ſame, Hern 230. And by 4 05. 


Specialty, in which Wager of Law lies, tis a good 
Plea that the Plaintiff brought another Action for the 
ſame, wherein the Defendant waged his Law, and 


barr'd the Plaintiff. And ſo it is, That the Plaintif ? 


brought an ACtion of the Cale for the ſame Debt be- 


fore, and recovered therein. So in Caſe for Word, 


the Defendant pleads a former Action brought for 
the ſame Words, wherein he juſtified and had a Ver- 
dict and Judgment, Hern. 151. And ſo if an Action 
be grounded on a Perſonal Contract in Writing, as a 
Bond or other Speclalty. That the Plaintiff ſued the 


ſame Obligation once before, ſuppoſing the Cond:- 


No Bar. 


Specialty, Exc. 
Tranki in Rem 
judicatam, &. 


Note. 


tion broken, and was barr'd therein. 5 Co. 43. Deer 
A 


But if Debt be brought on a Parol- Contract with-⸗ 


out Specialty, or for Goods ſold, 'tis no Bar, That a 
Stranger hath made an Obligation to the Debtee for 
the ſame Debt, 3 Co. 22. Etz. Bar. 75. So to plead, 
That the Plaintitt on a Juſticies had Judgment for 


the ſame Debt in the County- Court; except Executi- 


on be made upon it, 6 Co. 49. Bro. Debt, 49. See Lev 


Ent. 212. So if Judgment be had upon a Specialty, | 
the Debt upon the Specialty is gone. And if Debt 


be on a Contract, or Arrearages of Account, and af- 


ter the Debtee takes an Obligation from the Debtor | 
for the Money, the Debt on the Contract is gone, (x 
the Obligation be made by a Stranger, contra); for as 


long as the Judgment is in Force, the Creditors can't 
ſue upon the Obligation in the firſt Caſe, and as long 


as the Obligation in the latter Caſe is in Being, be 


can't ſue upon the Contract or Account. See 1 
| Es” ents 


„ 
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dents of Debt on Bond barr'd by former Judgments, 
Aſh. 223, 224. 6 
In Aſſize tis ſaid, a Netraxit by the Plaintiff in Retraxir, None 
another Aſſize is a good Bar, but otherwiſe of a Jit Judgment. 
Nonſuit, 15 E. 3. Fitz. Af. 96. But If a Plaintiff be 
once barr'd by Judgment, he ſhall be barr'd of all 
Actions of a like or inferiour Nature. Yet in Bro. 
Bar. II. 43 E. 26. In Debt *tis ſail, That if the 
Defendant plead a former Recovery by the Plaintiff, 
in a Plea Real or Perſonal, without Execution, tis 
no Bar. For he that recovered may at his Election 
bring a new Writ ; And by Bro. Bar. 43. Aaterfoits 

Recover, in Account, Debt, Treſpaſs and the like, is 
no Plea, if not ſaid that he had Execution, and ſee 
4 E. 4. 52. Two Judges pro and two contra. 

But 'tis agreed, That if a Man recover on a ſimple 
Contract, he ſhall not have a new Action, becaule the 
Duty is changed, and T. 40 E. 3. Bro. Fudgment. In 
Treſpaſs the Defendant ſaid, the Plaintiff Auterfoits 
recover 40s. for the ſame Treſpaſs, and held good. 
And ſee 18 E. 4. 28. Bro. Foinder in Action, ſaid, That 
in Treſpaſs on the Statute of 5 R. 2. by three, a Re- 
covery of a third Part of a Moiety againſt one of 
them, and Execution thereon, a good Bar, and ſo is 
9 E. 4. 50. and by 4 H. 7. 7. Three are bound jointly 
and ſeverlly, but Execution only againſt one, yet 
this ſhall be a good Bar for the other two. 

And ſee Dyer 299. In Debt on an Action upon a 
Statute or Fudgment "tis a good Plea, That the Plain- 
tiff had ſued out, and made Execution upon ſuch. 
Judgment or Statute. | | 

For Precedents herein, ſee Rafi. 665. Treſpaſs precedents. 
for Fiſh taken, Bar by Judgment upon Verdict 
for the ſame Treſpaſs. Repl. Qzod Def. cepit plur. 
Piſces quam in priori Accon. See Cook Entr. 50. Appeal 
of Mayhem, Bar by Judgment in Treſpaſs and Aſ- 
fault, Demurrer inde, and ſee ibid. 54. Hern 299. 
Aſv. 223. and ſee Hern 357. In Dower to Part a 
former Recovery Pleaded. Repl. Quod prius Fudicium 
non fuit habit. de eiſdem Terris. Et vide ant. for Reco- 
veries in former Actions pleaded. See alſo Lilly, Cliff, 
Ge. Tit. Bar. | 


Pp3 | Op 
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Definition. 


The Effet?. 


When to be 
pleaded. 
Vide ante. 


A hen not. 


Fend to and to 
Arbitratnent. 


Of pleading Uncore priſt, 3. e. Adhuc 


paratus. 


HIS is in the Nature of a Plea in Bar, and uſed 

by a Defendant to ſave the Forfeiture of his 
Bond, being ſued for a Debt due at a Day paſt, ſay- 
ing, That be tendred the Money at. the Day and Place, 
and that there was none there to receive it, and that he is 
now alſo ready to hay the ſame. 7 Ed. 6. $3. And this 
it's ſaid will ſeve the Defendant from the Penalty of 
his Obligation; ard if now the Plaintiff will nor re— 
ceive the Money, but take Iſſue upon the Tender, 
and it be found againſt him, he loſeth his Money, 
and is Remedileſs for it for ever. Co. Lit. 30). Kelw, 
74. Dyer 83. 9 Co. 79. Paget's Caſe. 

This Plea ought to be pleaded the ſame Term the 
Declaration is of before Imparlance; and ſome 
Books ſay, it ought not to be pleaded after Impar- 
lance without Conſent of the Parties, as 33 H. 6.2 
But others ſeem contrary, and that if the Defendant 
in Debt upon an Obligation imparl until another 
Term, and then plead, That he tendred c. ut ſu- 
pra, it is a good Plea, and it ſhall be no Eſtoppel by 
the Imparlance to ſay, Q ipſe eſt adbuc paratus, 
Dyer zoo. And yet in Dover, if the Tenant imparl, 
he ſhall be concluded to ſay, Semper paratus, &. 
5 Ed. . 141-> ee 21 a 3. 71 H-6. 7. © 27 
+ 2.4 7 7.4  $ -- | 
_ Alto ſome Books ſpeaking when it needs not be 
pleaded, Sc. ſay, That if an Obligation be with Con- 
dition for the Payment of a leſſer Sum, and the Ob- 
ligor tender, and the other refuſe, he need not plead 
Uncore pri, 21 Ed. 4. 42, and 52. But others contra- 
dict this, as 21 H. 6. c. wide infra, And by 21 E. 4. 


in caſe of a leſſer Sum, the Obligor pleaded Uncore 
priſt, and it is there alſo ſaid, that if the Obligee take 


Iflue upon the Tender, and it be found againſt him, 
he has loſt the Advantage of the Obligation for ever. 
Sec 11 HN. . 1. | | | 

If one be obliged to ſtand to the Arbitrament of 
F. S. in Debt brought upon the ſame Bond, he ſhall 
not ſay, Uncere priſt; but it ſeems to be otherwiſe in 
Debt brought upon the Arbitrament, And regularly 


oe W OS. Ro OP 


; 
F 
; 
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if the Condition of a Bond be collateral, and out of Hen the Con- 


it, as to perform an Arbitrament, Sc. after a Tender aition is Code 
and Refuſal, the Party ſhall ſay, Uncore priſt, but it“ 5 

is peremptory and a perperual Bar to the Party that 

refuſed: But it is otherwiſe, if the Condition be of 

the Eſſence of the Bond, as to pay Money. See Dyer When Eſſence ef 
150. And that though the Place of Payment be ex- e Bord, 
prefs'd in the Condition, yet he ought to plead Uncore 


priſt. 22 Ed. 4. 25. 7. Ed. 3. 4. 


If a Bond of 1007. be with Condition for Pay- Bond to pay a 
ment of 501. at a certain Day, Tender and Refuſal , Sum. 
at the Day, without ſaying Uncore priſt, is not a good Yncore priſt, & 


Plea ; bur he ought to ſay adhuc paratus, and render projcrt in Cur, 
the Money in Court. But if one be bound in 200 ,, , 
Bond in Corn to 


uarters of Corn for the Delivery of 100 Quarters, „ , 
88 at the Day tenders e 8 he 1 ORIOY 
ſhall not plead Uncore pri ſt; becauſe tho' the Corn be 
Parcel of the Condition, yet it is Bona peritura, and a Bona peritura, 
Charge to the Obligor to keep it. And the Reaſon 
why in the Caſe of the Bond the Sum mentioned in 
the Condition is not loſt by the Tender and Refuſal, 
1s, becauſe 1t is not only a Duty and Parcel of the 
Bond, but alſo becauſe the Obligee had Remedy by 
the Law for it, | 5 

Yet it is otherways of a ſingle Bond, or of a Sta- Se Bone, 
ture, or of a Recognizance acknowledged with a De- Kc. with De- 
feazance for Payment of Money; for there Tender e 
and Refuſal bars the Party for ever to recover it, 
becauſe that Pareel of the Sum contained in the Bond, 

Statute, or Recognizance, was contained in the De- 

feazance; and in this Caſe he needs not plead Uncore i ie Cas 
priſt. And ſo it is of a Bond with a Condition to do a Jareral. 
Collateral Act, as to deliver Timber, or to ſtand to 

an Arbitrament. Co. Lit. 207. 4. 9 Co. 79. a. | 

If one be bound that a Stranger ſhall make a Bond g.! 
to the Obligee, it is ſufficient to ſay, That rhe Stran- mae t; 5 
ger tendred it, and the Obligee .refuſed it, without tre 
ſaying Uncore priſt. 10 H. 6 16. So if one be bound 
that F. S. and a Stranger, perform all the Covenants 
contained in certain Indentures between the Obligee 
and the ſaid F. S. and there is a Covenant in the In- 
denture, That the ſaid F. S. ſhall pay to the Obligee 
at a certain Day 100. if I. S. tender the Money 


and he refuſe it; in Debt brought ppon the Bond the 
| "4 Obligor 
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| Obligor may ſay, That F. S. tendred, and he refuſed, 
Feoffinent on without ſaying Uncore priſt. 27 H. 8. a. 19 H. 8. 12. a. 


ee ee 20 If one makes a Feoffment by Deed, upon Condition pure 
pay, &c, that the Feoffor ſhall pay a certain Sum of Money, Al 
| the Feoffor may by Agreement between them give mile: 
another Collateral Thing in Satisfaction; and if he W (wp 

tender the Money, and the other refuſe, he is per- do th 

| petually diſcharged of the Money, and ſhall never befo 
Bull to deliver pay it, 9 Co. 79. 4. But if one by Bill Obligatory WI Den 
5 acknowledge himſelf to owe 20 Quarters of Corn ib ein 
be delivered ſuch a Day and Place, and if he fails, to | Imp: 

forfeit 101. Tender and Refuſal is no Plea without MW thc 

| faying Uncore priſt; yet it ſeems by Whelpdale's Caſe, WM fe. 

| de. 50 B. ce. hat if one make a Bond to B. and delivers it as hi; | Non 
vered o C. Deed to C. to deliver it to B. if C. tender the Deed WM deto 
Percmpiory. and B. refuſe, It 1s Peremptory. I Elix. Dyer 167. | & 1 
5 Co. 119, And note; If one tender the Money in | mur 

Tender in Court. Court, and the Party refuſe it, he ſhall never plead W that 
Uncore friſt, becauſe it is a Refuſal upon Record, W for 


Maney brought And Pratt. Reg. Tit. Proceſs, ſays, That where the 
in Court ow Defendant did tender to the Plaintiff the Money (for | 
Ar ron. which the Action is afterwards brought againſt him) } 
| before the Action was brought, and the Plaintiff re- 
fuſeth it, and notwithſtanding ſues the Defendant, the | 
Court will (upon Motion and Proof of this Tender) | 


order the Money to be brought into Court, and will nee 

ſtay the Plaintiff 's Proceedings; for the Court will MW con 

not encourage Plaintiffs to be vexatious. | 1 

Tragt and Re So that it appears Tender and Refuſal, though ge- W We 
(YO. nerally may ſometimes be pleaded without an Unor: En 
priſt, and ſometimes alſo after an Imparlance ; and WE the 

though it is generally uſed in Actions of Debt on plic 

Bond (which ſee ante) yet it may be pleaded in ſeve- Wt Ala 

ra} other Actions, as in Treſpaſs, Tender of Amend W the 

is often pleaded in Bar. So 2 Saund. 185. Tender of cor 

an Award to the Defendant, and that none came on W tak 

his Part to receive it; and Lev. Entr. 44 Tender and on 

Refuſal of a Releaſe pleaded. See Theſ. Brev. 16: Pl 

and 1 Bro. 264. Tender de Chartis in Cur. . 

ser ef Rem. And ſee 1 Lut. 367, 593. and 3 Lev. 643. Tender WF aff 
| of Rent reſerved on a Leaſe, upon the Land leaſed, W to 
pleaded; and it is ſaid, ) E. 6. 26. ö. That where Ex- W int 

_ ecutors plead Tender of a Rent, they ought to | 

viend Unczre prift, And by 2 H. 4. 3. b. in Annuity u- WM @i 


cars 


Ok Pꝛoteſtando's, &e, 


zere priſt is no Plea to the Diſtreſs, but the Defendant 
ſhall pay the Arrearages before and after the Writ 
urchaſed, _ | 
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Alſo in 1 Lut. 224, c. in Caſe on ſeveral Pro- Amuity. 
miſes, the Defendanr after Imparlance pleads Non af Cſe, Aſſump- 


ſumpſit to the latter Promiſe, and Ifſue thereon, and 
to the farmer pleads Touts temps priſt, and Tender 


1 before the Action brought with profert in Curiam ; 


Demurrer thereon, for that he ſays profert eaſdem vi- 


gint' (omitting Libr.) and alſo becauſe | rages after After Impay- 
e 


Imparlance. Judgment pro Quer. becau 
the Tender was after two Requeſts to pay it: And 
ſce ibid, 238, the Defendant pleads after Imparlance 
Non aſſumpſit to Part, and to the Reſidue, a Tender 


it appeared lance. 


betore the Original, and that the Plaintiff refuſed, 


& adbuc parat. & profert in Curiam. The Plaintiff de- 
murs generally, and the Plea was adjudged ill, for 
that it was after Imparlance ; and alſo for Incertainty 
for which of the Promiſes the Tender was. 


Of Proteſtando' s, Averments, Traverſes, &c. 


OW ſeeing in the Courſe of Pleading, there 
are often introduced Proteftando's, Averments, 
Traverſss, &c. I hope it will not be thought altogether 
needleſs to conſider each of them briefly, before I 
conclude this Treatiſe. And firit, of a Prateſtando. 

To have a juſt Notion of the legal Senſe of the 
Word Proteſtando or Proteftation, and of the Defign and 
End of uſing it in Pleading, we muſt obſerve, That 

the Law will hardly allow of Multiplicity or Du- 
| plicity in Pleading : For if a Man alledge ſeveral 
Matters, the one nothing depending on the other, 


W the Plea is accounted double; yet if a Plea doth 
W contain divers Matters upan which an Iflue may be 
taken, and the Plea would not have been good with- 


| ont alledging all thoſe Matters, in ſuch Caſe the 


Proteſtando. 


Double Pleai 


Plea is not double; for the Law doth not deny the 


| Defendant to plead all ſuch Matters that his Caſe 
| affords for his juſt Defence. And if he be compelled 


| to alledge double Matter in his Plea, yet if he do 
| 41ſt upon one of them only, the Plea is not double. 


However, to avoid this double Pleading they 


: Cake uſe of a Proteftando, which prevents the ah 
| ; that 


Caſe. 


Proteſtando. 
wh. 


* 
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Of two Sorts. 


Not Traverſe. 


Proteftando 
non cogn, Kc. 


Of what it 
eng he not to be. 


Df Proteſtando's, 


that makes it, from being concluded by the Plea he 


is about to make, that Iſſue cannot be joined upon 
ſuch Proteſtando: And it is alſo a Form of Pleading, 


where one will not directly affirm or deny any Thing 


which is alledged by another, or by himſelf, and ß 


therefore of two Sorts : | | 
1. One of which is, when a Man pleadeth a Thin; 


which he dareth not directly affirm, or that he can- 
not plead for fear of making his Plea double; as if 


in conveying to himſelf by his Plea a Title to Land, 


he ought to plead divers Deſcents by divers Perſon, | 


and he dares not affirm that they were all ſeized at 
the Time of their Death; or although he could do it, 
yet it will be double to plead two Deſcents, of both 
which cach by it ſelf may be a good Bar, Then the 


Defendant ought to plead and alledge one of the 


Matters, by interlacing the Word Proteſtando inſteal 
of Dicit ; as, Proteftando quod ſuch a one died feined, 
c. and this the adverſe Party cannot traverſe. 

2. The other is when one is to anſwer to ty 
Matters, and by the Law he ought to plead but t 
one, then in the Beginning of his Plea he may (i, 
Proteſtando, that ſuch Matter is not true, or ſo as the 
Plaintiff ſuppoſes; and then making his Plea further 
he adds, pro placito dicit, &. And ſo he may take 


Iſſue upon the other Part of the Matter, and then 


he is not concluded by any of the reſt of the Matter, 
which he hath by Proteftando ſo denied, but that he 
may afterwards take Iſſue upon it, See Finch, Ley; ) 

Sometimes it is uſed in theſe Words, Proteſtan 
non cognoſcendo ſuch and ſuch Things, pro placito in bu 
parte idem A. dic. &c. 

Some Books ſay, That the effectual Matters of Bit 
ought not to be taken by Proteſtation, and that 
Things iſſuable or traverſable may not be taken dy 
Proteftation. 39 H. 6. 5. 1 Com. 277. b. And that th! 
Proteftation ought not to be contrary to it ſelf; tor 
if repugnant, tis void, 22 Hen. 6. 37. And if tut 


Matters be pleaded, ſcil. Seizin del Roy, and Neint pu. 


cel de S. the King's Seizin ſhall be taken by Proteſts 
tion. 2 Hep 6. 15. 


There is alſo a Proteflgndo uſed many Times in- 
Declaration, as in Covenant, &c. viz, 


1 


pert! 
divit 
finen 


Ot Pꝛoteſtando's. 3587 


idem Quer. Proteſtando quod ipſe a tempore Proteſtendo in 
confecc'onis Indenture predict. Def. hucuſque % Declaration 
tence & fideliter performavit perimplevit & cuſtodi- PC & co in 
vit oia. & ſingula in Indentur. predict. ſuperius e 
| ſpec. ex parte ipſius Quer. fore performand. & cuſ- 
todiend. ſecund. formam & effectum Indenture ill. 
Proteſtando etiam (that the Defendant) non per forma- 
it perimplevit ſeu euſtodivit aliqua in Indentura pred. 
ſuperius ſpecificat, ex parte pred. Def. fore perfor- 
| nand*, &c, Et in facto dicit, That the Defendant did 
her the Houſe to be ruinous, & c. | 
Et pred. F. G. Proteftando qd. 'Tenementa pred. cum proteſtando in 
pertin, ſuperius in Narr. pred. ſpecificat. ſeparat. & the Plea, That 
diriſ. fuer. a manerio pred. per prefat. G. G. ante %, Tenements 
| finem pred. in forma pred. levat. Proteſtandoq; etiam e divided, 
| . 3 nd not con- 

| qd. Tenementa pred. cum pertin. ſuperius in Narr. einen in be 
pred. ſpecificat. non continentr. in fine pred. pro pla- Hnc. 

eito tamen idem F. G. dic. quod pred. G. X. poſt con- 

fection, ult. voluntat. ſue predict. & ante finem pred. 

in forma pred. levat. ſcilt. (tali Die & Anno) apud S. 

pred. obiit. Et hoc, &c. Unde, &c, 


And rote; A Proteſtando is ſometimes thus: Prote- proteſtando 

| fando non cognoſcend. ſuch and ſuch a Thing in hac etiam pro pla- 
| tarte idem A. dicit, &c. | ito die. | 
| Vide Diverſe proteſtac'ones in principio placiti, $,,;-af proce- 
| Raft. 519, 553. And ſee ibid. 4. ſeveral Proteſtations farions. 


= ont. materiam in Narr. & al. | 


| Proteſtando quod Narr. eſt inſufficiens in lege, &c. 
Co. Ent. 43. 711. | | 
| Quod placitum eſt inſufficiens in lege, &. Ibid, 
5, 628. 

Proteſtando non cogn. aliqua in Narr. fore vera. 
Co. Ent. 43. Raſt. 61 7. Co. Ent. 28, 44. /. 35. 
Quad 7: non fecit Teſt' um, nec fecit quer. Exec“. 
Pio. 275, | 

Quad bona non fuer. tanta neq; tanti valoris. Raft. 
636, 640, 648, 649, 667. And ſce Towſend's Tables 
374. and Cornway's Tables 367, Oc 


of 


388 Dt Pyoteſtando's, 
Of Averments. 


General, Verments are of two Sorts, General and Particy. 
lar. A General Averment is the Concluſion of 

every Plea, Bar, or Replication, and other Pleading; | 

containing Matters affirmed, which ought to be ayer. 

| red by theſe Words, Ez hoc paratus eſt verificare, (c. 
Particular. Particular Averments are where a Thing is ſpecially | 
alledged, as where the Life of the Tenant for Life, 

or of Tenant in Tail, are averred. So of the Ape of 

a Perſon, or that Places, Sums of Money, and Per- 

ſons named, are one and the ſame by the Word. 

Cum boc quod idem, A. B. verificare vult quod (Sgr.) Seo | 


poſtea, Que eft eadem. 


orie. The Uſe of an Averment is to aſcertain that to th: | 
* Court which is generally or doubtfully alledged, & | 
that the Court may not pe perplex'd of whom, or of | 

And when what it ought to be underſtood ; And a Man ſhall 
never be eſtopped from making ſuch Averment toal- | 


certain the Intent of the Parties, if it be not utter. 


ly inconſiſtent with the Deed. And therefore, it } 


there be any Uncertainty in the Conſideration of a 


Deed, or in any Thing granted, or in the Perſon | 
to whom the Grant is made, an Averment is alloved 


to make it certain. 


of the Conſide- As to the Defect in the Conſideration of a Dee. | 

ration of a See 1 Co. 176. Leon. 173. Lane's Caſe. And though | 

breed. there be an expreſs and particular Conſideration a- 
ledged in the Deed, as of Money, yet another Con- 
deration may be averred, ſo it be not contrary to 


the Deed, as the Conſideration of a Marriage a" 
Jointure. 4 Co. 3. Dyer 146. 7 Co. 40. | 
fucert any of So of the Uncertainty of the Thing. See Co. 55.4. 
rhe Thing or Altham's Caſe. And as to the Ambiguity or Incertainty 
Perſon. touching the Perſon, ſee 5 Co. 68. Cheny's Caſe. 2 Lon, 


35. 5 Laon. 79. 4 Co. 71. 6 Co. 20. Hob. 32. Mo. 105 


3 1 The Law does ſo favour the Intent of the Parties, 
1 that it will in ſome Caſes allow a Deed to be cr 
ſtrent from the ; a | 7 Se 
Import of the pounded differently from the ordinary and molt n4 
Morat. tural Import of the Words, as that the Money upon 


the Bond was not to be paid the 24th of the Month | 


it was dated, but in the next Year following. Ks 
Tit. Parals 251. Hob. 269. 


Counts 


Ok averments. 389 


Counts and Avowries in Nature of Counts need not Counts and 
to be averred. Co. Lit. 303, 362. 4. And Fuit & ad- Avowries. 
buc exiſtit ſeiſitus, is a ſufficient Averment of Life in a : * adhuc 
Count. Dyer 304. Rol. 50. | Xiltit. 

One may aver what Day the Deed was inrolled, Hrolmnent of 
4 Co. 71. But an Averment doth not lie againſt a Deed, 
Record, being a Thing of a ſolemn and high Nature, 
the other Thing only an Allegarion of the Party. 

Nor may one aver a Thing directly contrary to the Ny: againſt a 
Condition of a Bond. And where no Traverſe can Band, &c. 

be taken, the Plaintiff ought not to aver his Plea, as Nu in O04;/p5- 
in Caſe of Outlawry and of Excommunication cer- Y, &c. 

tified, 36 H. 6. 17, 18. | 


1 pred. W. P. ulterius dic. Quod Scriptum Obl. Pleas former 

E pred. & Record. Judicii Recuperac'onis ſpec. Judgment, and 

Unde iidem F & H. debum. pred. in forma pred. %s, that the 
recuperaver. & ſcriprum Obl. pred. per prefat. F. 8 pony EI 
F. X. modo hic in Cur. prolat. ſunt unum idemq;” *' 
ſeriptum & non al. neque diverſa. Et hoc paratus eſt 
rerefieare unde ex quo iidem F & G. deb'um pred. 
per ipſos ſuperius modo petit in forma predict. jam- 
dudum recuperaver. idem V. pet. Judic. fi pred. E. 
& F. K. Record. Judicii & Recuperac'on. pred. in 
omnibus plenis ſuis robore vigore & effect. adhuc 
exiſten. accon, ſuam pred. inde verſus eum habere 
debeant. (&c.) | 

Cum hoc quod idem R. verificare vult quod. pred. That the Her- 
W. J. in dicta billa pred. T. ſuperius inteſtat. nomi- n are 7/e 
nat. & pred. MN. T. in Record. ſeparal Judicior. pred. ſame. 
ſuperius placitat. inteſtat. & nominat. fuer. una & 
eadem perſona & non alia neque diverſa. Quodque 
idem R. P. ſuperius in iſto placito Adminiſtrator no- 
minat. & pred. R. P. in duobus Judiciis ult. placitat. 
Adminiſtrator nominat. ſunt un. & eadem perſona & 
non alia neque diverſa (& c.) 

Cum hoc qd. idem T. R. verificare vult qd. In- J Rep/rwen, 
deentur. pred. per dict. nuper Regem Carolum pri- Defendant 2 
dum prefat. J. G. pro termino pred. in forma pred. % Bain 
fact. in omnibus ſuis plen. robore & effectu mie. ſurr * . 
| ſum reddit. ſeu cancellat. adhuc remanet & exiſtit, 


Quodque Alumen ſemp. a pred. tempore contec- 


Conis Indentur. pred. int. prefat. nuper Regem & 


prefat. F. G. bycuſque infra Mancrium de A. pro 


590 Ot averments. 


| fact. & operat. fuit, Quodg; non fuit aliqua app. 
| | rens Ratio pro utiliori confec'con. Aluminis in a. 
liquo al. loco infra hoc Regnum Angl. in Judicio 
| | ſeu determinac'one aliquarum perfonar. quaruy. | 
cunque, &c. | ) 
Plaintiff pleads Et idem F. M. modo Quer' ulterius dic. quod In. W | 


in Bar al dentur. pred. in cogn. pred. menc'onat. per pred, ny. W fie! 
Avowry. per Dn'um Regem prefat. F. G. ut prefertur fad. & W thc) 
Liter. Paten. in ordine pred. primo ſuperius men'co- W pal: 
nat. ſpecificat. ſunt una & eadem Charta Conceſſio- paſs 
nis & non alia neq; diverſa & quod pred. redditus in W con 
Cogn. menconat. non eſt in AQu pred. except, nec MW Tre 
Nor excepted out per aliquem al. Actum Parliamenti diſpoſit. Et hoe MW rant 
of the Act. parat. eſt yerificare unde pet. Judic. & dampna ſua WM and 
occafione capcon. & injuſte detencon. aluminis pred. W tr 
ſibi adjudicari, (&c.) | I 
| | and 
Ablative ab- Note; That an Averment by the Words, ei/dem d. . 
ſolute. SB. babentibus, &c. is as well as gd. pred. A. & B. WM de 
habuerunt, &c. 2 Saund. 60, 61. bass 
That the H. ir In an Aſſumpſit againſt an Heir upon his Promiſe | lam 
was expreſly to pay Monies due upon the Bond of his Anceſtor, | him 
bound. he ought to aver that the Heirs of the Obligor were | he 
expreſly bound. [dem 136. ſee 
For the Court will intend a perſonal Obligation W d 
againſt an Executor, if he have Aſſets, although ii MW Tre 
1s not averred, but not a rcal Obligation againſt an | b 
Heir, if it be not expreſly alledged. 3 
182 8 
Agreement, Note; The Words, paratus fuit & obtulit performar: 0 
agreamentum pred. in omnibus ex parte ſua performand. oy 
were held a ſufficient Averment after Verdict. : W we 
Saund. 352. | reſt 


Rearter-Days., Quarter-Days may be averred upon theſe general 
Words [The uſual Feafts].. 2 Ventris 141. See i et ple 
Averments in Townſend's Tables, fol. 344. and Cor W £1; 
balls Tables, fol. 336, 337. Co. Entr. 542, 578, 583, Th. 
586, 594. 1 Co. 9, 69. Plow. 188. 3 


df | dan 


Of pleading Que eſt eadem. 


N ſome Places you have the Words, Que eſt eadem, 

| | which looks ſomething like an Averment, and 
hews what 1s meant by ſome Words precedent ; and 
they are commonly uſed in Juſtification of a Treſ- then uſzd. 
paſs, Cc. which the Defendant ſays is the ſame Treſ- 
paſs, the ſame Impriſonment, the ſame Beating, Ec. 
complained of in the Declaration, Xitch. 477. As in | 
Treſpaſs in London, the Defendant juttifies by a War- Juſtific ation. 
rant in the County of N. Que eſt eadem Tranſgr. &c, 
and traverſeth that he is guilty in London, vel alibi 
extra Com. N. and good. | 

If the Defendant in Treſpaſs juſtify the ſame Day 
and Place, *tis not neceſſary to ſay, Que eſt eadem, Needs not. 
&c. 1 Bulſtr. 138. Kelw. 27, 29. And the ſame Law 
is de bonis aſportatis. See 21 H. 7. 39. And fo in Treſ- Juſti cation the 
paſs of Battery, if the Defendant juſtify for that the ſamẽ Day aud 
ſame Day and Place the Plaintiff made an Aſſault on Place. 
him, and the Ill which he had was of his own Aſſault ; 
he needs not ſay it was the ſame Treſpaſs. And Needs not. 
ſee 1 Vent. 241. a Fact laid one Day, and juſtified 
another, with a Que eſt eadem, held good without a 
Traverſe. | ; | 

Falſe Impriſonment by a Woman. The Defendant In falſe Inpri- 
ſaith, That ſhe was carried to Southwark by her Con- / ment. 
| ſent, which is the ſame Impriſonment: Held, this is 
no Plea ; for Impriſonment is againſt the Will of one, Nor good. 
and here it is not ſo. 14 H. 6. 2. So in Aſſault, Bat- 7: Aſault aud 


| tery, and Wounding, the Defendant ſaith, That he Bartery not 


laid his Hands upon the Plaintiff peaceably, and ar- Seb. 


W 7eficd the Plaintiff the ſame Day, which is rhe ſame 


| Afaulr, Battery, and Wounding ; and held it was no 
| Plea, for the Reaſon aforeſaid. 21 H. 7. 49. Yet in 
| falſe Impriſonment the Defendant juſtifies as Sheriff, 


W That he arreſted the Plaintiff by a Capias; and held 7; Sheriff by 


200d, if he ſay 'tis the ſame Treſpaſs, otherwiſe not. Capias. 
22 Ed. 4. Bro. Falſe Impriſonment, 29. 
Annuity is brought of 26 and 8d. The Defen- 
dant ſaith, he held of the Plaintiff 26 s, and 8 4. of 
Rent, which is che ſame Rent or Annuity ; held not Nor the ſame- 


good, for ir cannot be the ſame. 33 Hex. 6. 38. 
| | | Debs 


Maintenance. 


General Rule. 


Special Tra- 
werſe after a 
Traverſe. 
T. Jon. 9. 3 
Nelſ. Abr. 
558, 9. 


ſues ona T 


*. ſe. 


reßs, 23. 
Maintenance. The Defendant ſays, He carried 
the Money of him, whom the Plaintiff ſuppoſed be 
maintained, to his Counſel, which is the ſame Main- 
tenance; and no Plea; for this is no Maintenance. 
34 H. 6. fol. 19g. 
When the Defendant pleads a Conſpiracy 33 


Ok pleading Que eſt eadem. 
Debt upon Bond. The Defendant pleads per NH, 
The Plaintiff replies, That he let the Land to the 
Defendant rendring Rent, and ſaith, if he would not 
ſeal the Obligation to him for the Rent behind, 
he would ſue him at the Common Law, which i; 
the ſame Threatening. 16 Edev. 4. fol. 7. Br. tit. Du. 


ſtifiable, he ought to ſhew that tis the ſame Conſyi. 
racy alledged by the Plaintiff, 27 H. 8. 2. 


Of a Traverſe. 


A Traverſe is a Denial of ſomething charged be- 


fore, and is made by the Words ahſque hoc, &: 


and it 1s either of the Matter or of the Manner, or | 
of the Day and Ycar, or of the Place alledged. And 


"tis a general Rule, That were a Thing alledged 


doth confeis and avoid my Plea, I may traverſe it. | 
7 H. 6. 13 Eliz. Dyer. Yet ſec 1 Venty. 283. andi 


Saund. 22, A Traverſe is impertinent where Matter 
is confeſſed and avoided. | 


The Defendant pleads ſpecial Matter of Jointenan- W 


cy, and traverſes quod fuit Tenens, Ec. Repl. Qui 
fuit Tenens, and a 0 pecial Traverſe of the Matter ot 
the Plea, and Ifſue thereon : See Raſt. Entr. 406. 
And where a Traverſe may be taken after a Traverſe, 


ſee 1 Saund. 21, 22, 23. 2 Saund. 5, 28. 


The Defendant pleads with a Traverſe : The Plain. 
tiff replies ſpecially with another Traverſe, and Iflue 


_ thereupon. Raſt. Ent. 534, 663. Co. Ent. 170, 294 


Hern 250. And ſee Iflue joined in the ſame Plea in 
which the Traverſe is. Raſt. 3, 6, 63, 66, 101, 105, 
530, 649. And for Iſſues upon the Traverſe vary 
ing from the Traverſe, ſee Raft. 342, 649, 665, 636, 
674, 701. 

For a Traverſe in Quare Impedit, ſee Raſt. 499, 
528. Co. Ent. 485. 


I; 


Ok a Traverſe.. | 393 


In ſome Caſes there are ſeveral Traverſes to be Several Tra- 
taken in one Plea; as he that is to traverſe an Office, verſes in one 
ought wt avoid or traverſe every of the King's Titles 2G 

alledge 0 

The Defendant in Treſpaſs pleads a Gift in Tail Colour, and je- 
to his Father, and gave Colour; and the Plaintiff vera! Traver- 
made Title by a Common Recovery : To which the 
Defendant rejoined, That his Father before the Re- 
corery, made a Feoftment, and took an Eltate back 
again, and then after the Recovery, and before Exe- 
| cution, died; abſue hoc, that his Father had other 
Eſtate, &c, and it was admitted. Sce 12 Edw. 4, 14, 
and 19, : | 

If one will take a 'Traverſe to a Declaration, he 7;aver[e when 
ought to traverſe that Part of it, that the Doing where- goog. 
of will make an End of the Matter for which the 
Plainrift declares, and then is the Traverie good. 

Where the Defendant hath confeſſed and avoided, plea anſwered. 
or given a particular Anſwer in his Plea to all the | 
material Matters contained in the Declaration, there 
| he need not take a Traverſe; for when the Thing Traverſe not 
is anſwered, there needs no further Denial, which is et. 
the Nature of a Traverſe. | | 
| As to theſe Words in the Traverſe, modo & forma Moao & forma 
| prout, ©, Firſt it is to be known, That the Words peut, &c. 
modo ©? forma, in Pleading are ſometimes but Form, 

and ſometimes an eſſential Part and Subſta nee of the 
Iſue; for where the Iſſue taken by itſelf goeth to 5m Wards of 
| the Point of the Writ or Action, there modo & firma F, Xe. 
are but Words of Form. 


But when a collateral Point in Pleading is traver- n material 


ſed; as if a Feoffment be alledged by two, and this is uh collateral 
| traverſed modo & forma, and it is found the Feoff- Font. 
ment of one; there modo & forma are material. So if a 

Feotfment be pleaded by Deed, and it is traverſed 

| abſz; hoc quid Feoff avit modo & forma upon this col- 

lateral Iſſue, modo ©? forma are 10 eſſential, as that the F/extial. 

N 10 cannot find a Feoffment without Deed. Co. Lit. 

281. 5. 

And there is another Diverſity to be obſerved, viz. When oniy 


That though the Iflue be upon a collateral Point, Woras of F rm 


upon a coll at es 
ral Point. 


et if by finding Part of the Iſſue it appears to the 
Court that no ſuch Action lies for the Plaintiff, no 
more than if the Whole bad been found; there the 


Qq Words 


ö 


TA, a” WP! = wy. 
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Trawerſe puts 


Negative Preg- 
nant. 


declarat. 
Oig h ta tra- 


Ver {e ene or 
oer. 


oe Pied, 


Example, nig 


of Fire 


Crommanrament 
eo gut Trees 
Þ:t aud. 


Sperl al Aſutter 
to b. pleaded. 


Ok a Traverle. 


Words odo & forma are only Words of Form. Co. I. 
281. b. 10 Ed. 4. . 18 Ed. 4. 81. 21 Ed. 4. 3. But 
where a Traverſe is with a Modo & Forma, Sg. That 
cle Man ner and will put the Manner as well as the Matter in Iſſue, 
Matter 12 I ue. here the Manner is material, as the Fine, the Fat | 
and other Circumſtances, they are the Effect of the 


Iſſue. 2 Roll. 708. 


And note; Many Times where the Party makes ng 
Traverſe, his Plea is called a Negative Pregnant, and 
therefore ill: For a Negative Pregnant is a Sort of 
Confeſſion of an Afirmative; as if a Man being in- | 
| pleaded to have done a 'Thing upon ſuch a Day, or | 
Modo & forma ſuch a Place, denieth that he did it modo & forma de. 
clarat. this implieth that in ſome Sort he did it; ſee} 


Dyer fol. 12. numb. 95. Kitch fol. 232. 


As in Treſpaſs, the Defendant juſtified by Licence 
from the Plaintiff's Son. The Plaintiff replies, Ou} 
non intravit per Licentiam ſuam ; this is called a Nega- 
tive Pregnant; for he ought to traverſe the Licence by 
Two Mtter;in it ſelf, or the Entry by it ſelf, 2 Cro. 87. So when} 
two Matters are put in Iflue in on Plea, and for the 
Incertainty upon which of the Matters the Defen- 
dant doth inſiſt, the Plaintiff cannot tell in which to} 


join Iſſue; this is a Negative Pregnant. 


And in an Action on the Caſe for burning the] 
ligen keeprg Plaintiff's Houſe, by negligent keeping of his Fire: 
The Defendant pleaded, That the Houſe was not! 
burner by him in Default of well keeping of hi} 


Fire; it was ſaid, That ſuch a Plea is a Negatite 
Pregnant. Firſt, That the Houſe was burnt. Secondly, 
That it was not burnt in Default of well keeping 
Sed Quer. 28 H. 6. 7. 

In Treſpaſs for cutting of Trees, The Defendant 


_ pleaded the Commandment «f tbe Leſſor to cut thi 


Trees, and give them to © Stranger. The Leſſor re. 
plied, That he did not cut tae Trees by his Con- 


mandment : It was held « Nerative Freenet; where 


upon he mended his Replication, an iaid, hat be 


did not command him. 21 H. 6. 46, 47. Sce 57 46 


7. Trav. 325. 
For Goods imbezil'd in Default of an Inkcepet 
He pleaded they were not taken in his Default, 4: 


heid a Negative Pregnant, and that he ought to 10a 


the ſpecial Matter. 22 H. 6. 38, 39. 
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Df a Traverſe, 595 


Ilſo, if the Defendant pleads, that the Beaſts died Beaſts died in 
in Pound overt in Default of the Plaintiff ; and the Pound overs. 
Nlaintiff replies, abſqze hoc, That the Beaſts died in his 
Default generally; tis a good Plea : But if he ſays, 
abſque hor, That they died in the Pound overt, it is a 
Negative Pregnant. 5 H. 7. 9. | | 
Bur it ſeems, that the Defe& of a Traverſe plead- Defect of Tra: 
ed is only Form; and if the Default thereof is not verſe helped. 
ſewn by Demurrer, is avoided by the Statute; ſee 1 
C10. 324+. 1 Leon. 44. And Quere the late Statute, And 
rete; If a Traverſe concludes to the Country, it is Concludes to the 
good to demur Specially, and ſhew it. Coumt ry. 
Matter of Suppoſal ought to be avoided by Matter Matter of Sup- 
impleaded without any Traverſe. Therefore in a foal. Autient 
Precipe quod reddat, ancient Demeſne is a good Plea Pemeſne. 
without a Traverſe, becauſe *tis only Matter of Sup- | 
poſal. 5 H. 7. 13. So in Debt upon Bond, the Plain- Place of making 
tiff ſaid, that the Bond was made at B. tis a good Plea Berna. 
for the Defendant to ſay, that the Bond was made at 
.der Dares without any Traverſe, becauſe 'tis only 
Matter of Suppoſal. 22 E. 4. 4o. So in Debt, the 
Plaintiff ſaid that the Bond was made by the Defen- 
dent being at full Age at the Time of making there- Time of Age. 
of, in this Caſe the Age is not traverſable, becauſe 
lis only Matter of Suppoſal. 15 Ed. . 34 f 
If no Negative comes before, an Affirmative will Hen 0 Nes 
ere without an abſqze hoc, as the Plaintiff may ſay, „es“ be 
Js. that appears is F. S. of D. and the Party ſued is?“ 
„ imended to be F. S. of C. without any Traverſe. 33. 
„H 6. 10. 

If a Tenant does firſt take his Traverſe, the De- One Traverse 
at nandant ought not to take his Traverſe, for one tra- -/ to me 
e Verſe is enough to make a perfect Iſſue; bur where“ perfect Ie. 
al the Tenants plead jointly, with a Stranger, they 
uy not take any Traverſe; but it is otherwiſe 
here Two make Default, and the other Two plead 
it. 34 H. 6. 16, 17. | 
Let in ſome Caſes it's ſaid there may be a Traverſe aver 
[pon a Traverſe; as 9 H. 6. 1, 2. where in a Precipe arent, vide 
ggainſt Two, one pleaded Nonttenure, and the other ſupra. 
Jntenancy with a Stranger, and traverſed abjq; bor, 
that the other had any Thing. And the Plainuft re- 
Ficl, That the Defendants are Tenants as the Writ 
Puppoterh, and traverſeth that the Stranger had any 
; Q 2 | Thing; 


596 


Def nent ſiye, 
ere Plointiff is 
2/:ye and not 
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tine id nel t p- 
Gu 4 NERVE, 


No Traverſe. 


Conſpiracy. 


Places not tra- 
9 ſ i 1m Ke— 
Pircation, 


Exception in 
R "Pic VN 


AT: native, one 
mſi be gruver- 
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Exception in 
ls 


De ſend nt 

OE „„ 70 
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2 75 les 


e. 
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= SINE: 
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one of the Plaintiffs is dead, tis no good Plea for the | 


Of a Traverſe, 


Thing; and ſee 2 Lev. 112. On an Indiftment for nat 
repairing a Bridge, Two Traverſes, Iſſue on the lat, 


but found guilty on the firſt. 
In Treſpaſs by Two. The Defendant ſaid, That | 


Plainnt to ſay, that he is alive, without traverſing | 
that he is not dead. 35 H. 6. 50. Vid. 1 Lutæv. | 
If an Iſſue be joined upon a Negative there ouphtto | 
be nc Traverſe, as where the Iſſue was that the Plain. | 
tiff was there to receive the Money, and the Deſcn-} 
dant was not there to pay it; tis ſufficient for the} 
Defcndant to ſay, that he was preſent there, and be 
needs not traverſe abſq; hoc, That the Plaintiff wa 
there. 36 H. 6. 15. | | 
In Debt againſt one as Executor, tis no Plea to 
fay, that he died inteſtate, without traverſing that 
he made him Executor, becauſe he might firſt make 
him Executor, and afterwards die Inteſtatc, 7 H. 6, 
13.0 | ; x 
So ina Conf) prracy to juſtify by a legal Conſpirac;, 5. 
without a Traverſe, is nor good. 


OY . n nn 


©, <4, ew = 


If the Defendant alledge a certain Place in hi a 
Bar, the Plaintiff ought not to traverſe it in hi = 
Replication; but "ris otherwiſe in Replevin, for the P 


Flaintiff in Replevin ought ro traverſe the Place al 
ledged by the Defendanc in his Avowry. 22 E.4 5 _ 


b, 51, 4. | is 
| | ra 
7cte, That two Afirmatives in Pleading can A, 
make an Iſſue, and therefore where one dying ſeit 10 
in Fee is alledged by the Defendant, and the Plat A 
tiff alledges one dying ſeized in Tail; he ought! pl 
traverſe the dying ſeized in Fee, and fo it ougi! 6 
be in all Cauſes unleſs in an Aſſize, or Writ of En _ 
in the Nature of an Aſſize. 5 H. 7. 11, 22. Se! I 


H. 6. 8 9s 9 

The Defendant ſays, The Plaintiff leaſed to“ 
26 Acrcs, and 4 Acres more, without that, thats 
demiſed him 26 Acres only, 'tis ſaid the Defenci 
ouglit not to traverſe, but the Plaintiff, Dyer 520. 
1 Faund. 257, 209, . 

In Battery in two Vills, Juſtification in the c. 
without traverſing in the other is ſufficient, if“ 
are in ene County, 20 H. 6. 4. and ſce 35 UI. , 


! 


The Defendant juſtified in another Vill in the fame 
County, without a Traverſe, and held good. | 

If one aver the Defendant of full Age, he needs not "Ry Age fuer: 
traverſe abſque boc, that he is within Age. 19 H. 6. 4. 

A Conſideration averred to an Uſe is traverſable, Conſilerat ion. 
and it is iſſua ble. 4 H. 7. 9. 6 Edw. 4. 12. Yet the 
Conſi deration in an Afumpſit is not traverſable, but Aſuaplic. 
the one Iſſue muſt be pleaded, and the Conſideration 
given in Evidence. Het. 59. Sed Vide Hoh. 128. 1 Cro. 

201, 250, 373. where tis ſaid it may, if it be Exe- 
cutory. 5 
The Cauſe of refuſing a Clerk is traverſable, be- Cauſe of Refu- 
cauſe the Proceedings are not of Record, 5 Co. 57, #1. 
For Matter of Record cannot be denied, and there- 
fore Letters Patent pleaded, or ſhewn under the Legge Patent, 
Great Seal are not traverſable, 6 Co. 15. b. | 
In Intruſion, the Intruſion is traverſable. 3 Hen. Mntr: fon. 
7. 7. 85 „ 

A Fcoffment alledged to Perſons unknown is not Ff hee 70 
traveriable, bur the taking of Profits is. 4 H. 7. 9. OO NS ax. 
See 5 Co. 77. a. | | MY 

In Treſpaſs where both the Plaintiff and Defen- 1% e, an mw 
dant elaimed by a Sale, the Time of the Sale, and %%. 4 
not the Day of the Sale, was trayerſed. 21 Hen. 6. ver ſea. 

49, 41. | | 
If one pray Aid of the King, the Cauſe is not tra- Ard of tte 


verſable, 28 H. 6. 4. Allo nothing in the Alias dictus King, Ali dis 


is traverſable, 32 Hen. 6. 28. Nor are the Words ay n 
ratione cvjus in Pleading traverſable, 11 Co. 106. „. 
And *ris ſaid for a Rule, That that which comes at- 

ter Nuper is not traverſable, if that the Party be not Nuper, &c. 
charged by Vertue of his Office, as if it be ſaid in 

Pleading Nuper Vicecomes, or Nuper eſcheator. 38 Hen. 

6. 18. So that which comes after the Scilicet held 
traverſable, 1 Ven. 245. See what follows Ita quod. 

dem 283. Vide poſt. 

A Matter not alledged in the Count ought not to Mztecr not in 
be traverſed. 28 Hen. 6. 35. the Count. 
The Releaſe alledged in Pleading was traverſed, Releaſe tra- 
and not the Deſſeiſin. 30 Hen. 6, 7. ' ver a. 


In Treſpaſs where the Defendant juftified by Com- Commanameni. 
wandment, the Plaintiff traverſed the Command- 


ment, and pleaded a Leaſe at Will to him made by 
tho ſame Perſon, and good. 37 Hen. 6. 7. 
A | In 
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Partition. 


Common appen- 
dunt. 


Dying Iuteſtate. 


Traverſe Gene- 
ral and Special. 


Seiſin trader- 
ſed. 


Dying ſei x cd 
er Abatement. 


Dying ſeized, 
Convey ante or 
Deſſe: jm. 
Seiſin in Fee, 


Aliquo modo. 


See 2 Saund. 312. The Defendant confeſſes and juſti- | 


Conveyarces, 
when' and 
what. 


Time traverſed, 


Df a Traverſe, 


In a Pariitione facienda, tis a good Traverſe that they 


held not the Lands in Common. 39 Hen. 6. 19. ö 
If one juſtify for Common appendant, the other 


Party ought to traverſe the Common generally, and 
not as the Defendant alledged. 40 Edw. 3. 10 b. 

If a Writ ſuppoſes that one died Inteſtate, the 
Defendant may traverſe, and ſay he made a wil 
Dyer 236. | | 

When a general Traverſe ſufficeth, & e conf, 
ſee 8 Edev.-4. 3. 32 Hen. 6. 6. | 

When a Seiſin ſhall be traverſed, and when the 
Tenure, and when not; ſee F. N. B. 209. a. 5 Exy 
4. 6, 9. 10 Hes. 6. 24- 20 Hen, 6. 20. 4 Co. 11, a; 
6 Co. 24. b. Where the dying ſeized, or Diſcent. 19 
Hen. 8. Bro. Traverſe 6. 22 H. 7. 31. 

Where the dying ſeized, or Abatement is traver— 
ſable, ſee 18 Edw. 4. 1, 26. 5 Edw. 4. 137, 85. 3 
Hen. 7. 7. 39 Hen. 6. 26, 27. 38 Hen. 6. 22. 

Where dying ſeized, Conveyance or Diſſeiſin is tra- 


verſable, ſee Dyer Eliz. 365. 5 Edæv. 4. 5. 15 Edi. 4, 


22. Bro. Tit. 218, 360. 30 Hen. 6. 7. 

Where Seiſin in Fee alledged ſhall be traverſed, 
ſee 26 Hen. S. 4. 11 Edav. 4. 11. 33 Hen. 6. 49. 5 Edu 
4+ 1. 18 Edw. 4. 3. Bro. Traverſe 372. Dyer 365. 

Of traverſing by the Words aliquo modo, fee 22 Hen. 

6. 35. 5 Edw. 4. 119. 4 Edw. 4. 13. 13 Hen. 6. Iz. 


fies the Fact, and yet traverſes with thoſe Words. 


Quer. if good. E: vide 2 Lev. 164. Abſque, hoc aliter we! 


alio medo vel alibi, quaſhed for Incertainty, after Iſſue 


and Verdict. 


When one ought to traverſe the Conveyances, and 


what Conveyances, & e converſo, ſee 45 Edw. 3.) 


22 Edev. 4.29, b. 5 Eds. 49. 163, a. 134, b. 33 Hen. 6. 
38. 9 Hen. 6. 22. 2 Hen. 7. 8. 10 Hen. 7. 8. 2 Ma. 10). 
6 Co. 34. 27 Hen. 8. 2 and 3. 15 Hen. 7. 2, 3, II. 

When the Traverſe ought to extend, as well to 
the Time after the Day alledged in the Pleading as 
before, & e converſo. 5. Edw. 4. 12, 124. 21 Hau. 


4. 66. ö. 12 Ede. 4. 6. 22 Hen. 6. 40. 21 Hen. 6. 49, b. 


50, 4» 30 Hen. 4. 33 Hen. 6. 1 Zo I3 Hen. 6. I, 3. 19 
Hen. 6. 47. 317 Hen. 6. 37. | 


The 


— 


Ok a Traverſe, 599 
The Defendant traverſed the Day, where it was not Tv. = 
material, and yet the Plea allowed. 1 Saund. Rep. 14. Dh, Nc. 
where the preciſe Traverſe of the entire Time makes 
the Plea ill. Ibid. 269. And where in Treſpaſs, the 
Day ought to be traverſed, and where not. 2 Saund. 
Where the Plaintiff counts of one Demiſe, and Pewiſe in tie 
the Defendant pleads another different Demiſe, he . 
ought to traverſe the Demiſe in the Count, 1 Saund. 
297, 209. | | 
Where the Surpluſage, which is mentioned in the Supt ge in 
Plea of the Defendant, and not ſuppoſed by the De- the Plea. 
claration, ſhall be traverſed by the Plaintiff, and 
where not. Idem 207, 208, 209. | 
Where the Traverſe ought to come on the Part of Mere on fe 


xr ; Part of the 
the Plaintiff, and where on the Part of the Defen- %%% For De- 


dant. [em i bid. fendant. 
Where the Ratione tenure ought to be traverſed, and Ratione te- 
not the Eneroachment. 2 Saund. 160, 161. nuie. 


Where the Plaintiff by alledging more than he Er02c-1nent. 
ouzht 1n his Declaration, gives the other Party Ad- en oy 0% 
vantage to traverſe it. Idem 206. 88 

Where the Traverſe ought to be in the Disjune- Here in the 
tive, and not in the Conjunctive. Idem 206, 257. D13anf;ve. 
And Note; where in an Action for Damages only, Alter. 
the Defendant traverſes in the Disjunctive the ſeveral 
Loſſes alledged in the Declaration, be may give in 
Evidence any Matter to excuſe himſelf of any of 
them, Ibid. 207. | 'T | | 

In Battery, ahſque hoc quod immoderate caſtigavit, is no In Baiter)y, 
direct Traverſe to the Defendant's Juſtification, yet 
good after Verdict. 1 Vent. Jo. | 
The Plaintiff replies, That the Action was com- In a Repir;a- 
menced for another Cauſe, and not for the ſame, 77% 
abſyue hor, That it was for the ſame, and good upon 
ſpecial Demurrer, becauſe it puts the Matter more 

fingly in Iſne, | „ 
A Traverſe deſign'd to bring a collateral Matter ©9074: 14 
in Queſtion not allowable. 1 Vent. 77- And for the * | 
Defendant to traverſe Matter not alledged, is good 
Cauſe of Demurrer. Idem 7 9. | 

And ſee where a Traverſe that might have been Demmer to 6 
omitted, is Cauſe of Demurrer, Idem 212. Wan 


2 4 The 


K —— 
— % 
— 


— 


— 3 — —ů —ůů — — —3 5 8 Vo 
I « = 2 89 þ —_— . K Y 


«Sing, 
1232 — pe 


W 


ST OSS 
as - Ae Ah : 


— — Sn 


«= 


wv I 


— 


—— 


— 14/4 9H 


. 
i 
: 
' 
i 
4 


| 600 
Day traverſcd. 


Traverſe on a 
Traverſe. 


Df a Traverſe. 


The Plaintiff by Replication ſays, he was arreſted 
upon a Bill returnable die Sabbati & non die Veneris 
The Defendant rejoins, that he was taken upon a Bill 
returnable die Veneris, abſq; hoc, that he was taken 
Virt, Bille Ret. die Sabbati. The Defendant demurred, 
and his Counſel ſaid it was a Traverſe upon a Tra- 


verſe, for that the & non die Veneris by the Plaintiff | 


Vas a Traverſe ; the Defendant ſaid, it was not ſuch 


Di ſconti nuance 


after Demurrer. 


a Traverſe of which the Books ſpeak, that a Traverſe 
may not be taken upon a Traverſe, and that the di 
Sabbati was only traverſable and triable. The Plain- 
tiff had nevertheleſs Leave to diſcontinue, notwith- 
ſtanding the Demurrer and Argument, becauſe the 


| Defendant would not agree to accept Iſſue upon the 


Time traverſed. 


Traverſe, nor put in Bail upon the Original Action. 
J Lev. 19. 2. e 

It was held an ill Traverſe, that the Court was held 
coram Ma jore according to Cuſtom, which was Matter 
of Record, and not triable per Pais, and alſo joining 
Matter of Cuſtom with it, which is triable per Pais 
It was alſo held a Fault where the Traverſe was made 
the Day Part of the Iſſue. Idem 139. 


The Sheriff upon juſtifying Arreſting a Man for | 


Breach of the Peace, traverſed all the Time before 
he was Sheriff, or after, and held good though it was 


objected to be too large, Idem 216. And Note; A Fact 


Mul: ifarions. 


laid the Firſt of Nov. and juſtified the Second Now 
que eſt eadem, held good without Traverſe, Iden 241, 
Note 3 Lev. 41. A Traverſe of the Day and Place 


was held Mzultifariovs, and that he ought to traverſe WW 


one ſole Point not both alike. 
The Defendant juſtifies taking the Goods Damage- 
feaſant after the 8 demiſed was expired, and 


traverſed, he took them the 9th of Offober, or any 


Leaſe of four 
- -, Os 
Traverſe. 


Time within the Quarter. The Plaintiff replied, De 


injur ſua propr. abſque tali Cauſa. The Repl. on De- 
murrer was held ill, the Plea in Bar containing 


Title; but the Traverſe was held ill, and Judgment 
for the Plaintiff. It ſeems he ſhould have traverſed 
the 9th of Octeber, or any Time before the 23d of Juh, 
or during the Quarter of the Year, [dem 307. 
Debturon a Leaſe of four Acres. The Defendant 


pleads that the Leaſe was of five Acres, and an Entry 
| | into 


Ok a Traverſe. 601 


into the Fifth; he ought to traverſe the Leaſe de 
uatuor Acris tantum. Idem 26 3. | {- 
ln Treſpaſs for chaſing his Cattle, ita quod one of Ita quod. 1 
them died; held that what was after the Ita quod, 13 
for Aggravation of Damages, needs not be traverſed. 
ldem 23. | : | 8 11 

In Treſpaſs it was ſaid, an Iſſue upon the Traverſe 
would be un Feofaile, and that it ought to have been 
before the Teſte of the Writ, or after the Return. 
Sed non allocatuy ; for the Traverſe was in Prejudice of 
the Defendant, and not of the Plaintiff. 2 Vent. 81. 

The Defendant pleads 23 H..6. and ſays, he was 
impriſoned by a Wrat returnable Quinden. Martini. 
The Sheriff by Replication ſhews the Writ return— 
able Octab. and traverſes the Writ returnable, Quin- 
den. Martini, The Court upon Demurrer held the 
Traverſe well enough, being a Traverſe of the moſt 
material Thing pleaded in Bar to avoid the Bond. 
Idem 174. 5 | | 

Error of a Judgment in an inferior Court, for that 
the Fudge had not taken the Oaths, c. The Defen- 
dant pleaded, the Oaths and Declaration was not 
tendred to the Sheriff, and the Plaintiff demurred. 
The Court held clearly, that the Tender was tra- 
verſablo. Idem 243. 

The Defendant made Conuſance as Bailiff of F. 5. 
in Replevin. The Plaintiff in Bar ſays, he took the 
Diſtreſs without the Command of F. S. who had firſt 
Notice thereof ſuch a Day, and then di ſavowed the 
| Taking. The Defendant demurred generally, and the 
Court held the Bar ill, for he ought to have tra- 
verſed his being Bailiff, and it was ruled to replead 
to, and mend his Bar, paying Coſts, and to go to 
Trial if Bailiff or not. Vide 3 Lev. 20. 

It was held in Treſpaſs, that the Traverſing the 
Command of the Bailiff to prevent # Reſcue was ill; 
for the Defendants might do well enough on their 
own Head to prevent a Reſcue, being a Breach of 
Peace. 5 Lev. 113. : 

lem 167. It was held, That the Traverſe contain- 
ed more than was alledged in the Breach, ſcil. ſecun- 
dim veram intencon. Indentur. and that the Intent of the 
ludenture is not traverſable. | _ 
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Zraverſe upon 
Ae ſe. 


Ok a Traverſe, 


In Treſpaſs for five Loads of Hay, The Defend»: | 
juſtified for Tithes; The Plaintiff traverſed the | 
Quantity of the Tithes; and held ill upon Demur. | 


rer, the Quantity being not trayerſable. Idem 228, 


Idem 1632. It is ſaid to be a Rule in Law, That ; 
when particular Eſtates are in Diſpute, the firſt and 


not the laſt ought to be trayerſed. Vide 2 Vent. 212. 


Item, 2 Lut. 1287. It was reſolved, That the Tra- 
verſing of the Delivery of a Ca. Sa. to the Sheriff | 
was not material, as 2 Lev. 19. For, if in Truth a |} 
Writ ae ſued out, although the Sheriff makes a War- 
rant before it comes to his Hands, tis legal, and the | 
Precedents are both Ways, 1 Saund. 299. Where it 


Mall be intended that the Writ was delivered before 
the Arreſt. => 

The Defendant juſtifies, as being ſeiſed of the 
Tithes entring the Cloſe to take Five Loads of 


Tithes ſevered. Repl. de injur. ſua propr. and traveries | 


that the Five Loads of Tithes were ſevered, Demur— 
rer with Cauſes, and Judgment, that the Bar was well 


pleaded, and that the Traverſe was ill. {Jem 1313, WM . 


1316. Sec 3 Lev. 228. 


The Defendants juſtify Putting their Cattle into 


the Field, and plead, that they eſcaped into the 
Plaintiff's Cloſes for Default of Incloſure, whereupon 


they entred and chaſed them out. Repl. de in jur. fut 


ropr. with a Traverſe of the Eſcape modo & forma. 
Jpon Demurrer the Traverſe was held good. 
2 Lut. 1437. Held, that in tranſitory Actions, as for 
Battery and taking of Goods, the Plaintiff may a. 
ledge the ori done, not only in another Vill, but all 


in another County, and the Place may not be tra. 


verſed without ſpecial Cauſe of Juſtification, which 
extends to ſome certain Place: Alſo, that if the ſpe 
cial Matter alledged by the Defendant in a foreig: 
County be ſalſe, the Plaintiff may maintain his 4c 
tion, and traverſe the ſpecial Matter alledged by tn: 
Defendant ; and a Traverſe in ſuch Caſe may be up 
on a Traverſe, when Falſity is uſed to ouſt the Plain. 
tiff of the Benefit which the Law gives him. 3 Cr. 99 
Floor 3 50. 1 Inſtitut. 282, ö. 5 

Defendants in Battery juſtify Arreſting the Wie 
upon a Capias ad reſpond. and that ſhe aſſaulted then. 


2 C7 


— 


Ok a Traverſe. 


Sec. Repl. de injur. ſua pro pr. abſque tali Warranto, Ee 
boc pet. c. The Defendants upon their Demurrer 
ſaid, the Traverſe ought to be abſqae hoc quod fuit tate 
Warrantum ; ſed non allocatur; and Judgment pro Oner. 
becauſe it was not ſhewn in the Bar out of That 
Court the Capias iſſued. 2 Lut. 1458, 1460. - 

Idem 1471 & 1479. Demurrer, for that the Defen- 
dants in 'Treſpaſs had traverſed Matter not traver- 
ſable. Judgment, that the Traverſe was ill, and alio 
that the Bar was ill, becauſe it was pleaded that the 
Bailiff had appointed ſuch a Number of Trees to be 
cut for Repairs. Et Fudic, pro Quer. 


Where Death ought or may be traverſed. 1 Lat. 14. 


If one pleads good Matter, but does not rely upon 
it, but makes it only an Inducement to other Mat— 
ter, it will not avail him, and he thereby gives Li- 
berty to the other Party to traverſe the laſt Matter, 
1 Lit. 108. | | 
Where the Sufficiency of Common may be trayer- 
| ſed. [dem 107. „„ | 
| In Debt for Fees of Knighthood, in the Count it 

is alledged, that the Defendant voluntarily took up- 
on him the ſaid Degree. Bar, that he took it in 161+ 
| Obedience to the King's Command, III without a 

Traverſe. Idem 380, 381. | 
In an Action for an Eſcape the Plaintiff declared 
| upon a voluntary Eſcape. Bar, that he retook the 


| Priſoner upon a freſh Purſuit, and held good without 


| a Traverſe of the voluntary Eſcape. Idem 352. 
| When the Plaintiff by a Traverſe in his Repl. 
| locks up the Defendant ſo that he cannot join, held 
upon Demurrer. Alſo the Bar ill, and the general 
| Rule is, That Judgment ſhall be againſt him that 
| commits the Firſt Default; yet it is ſaid not to be ſo 
in the Caſe of an Award pleaded. ſdem 529. See 
2 Bl. 28. and Godb. 255. | _ 
| Where one need not traverſe a Seiſin in Fee found 
by Inquiſition, upon an Outlawry of Treaſon to be 
| in the King. [dem 1008. 5 f 
la Treſpaſs for Battery at H. The Defendant ju- 
| fiifies er molliter manus impoſuit in Defence of the 
Poſſeſſion of his Cloſe in C. Repl. That in the Cloe 
there was a Way by Permiſſion, by which he entred, 
and the Plaintiff violently aſſaulted him, at/que or 
- | ga 
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Of Pleas, Pais darrein Continuance. 


d molliter manus impoſuit ; held to be no Departure, 
and the Traverſe adjudggd good. 2 Lut. 1435, 14;-, | 


Sec ante. . | 


Where the Traverſe of the Juriſdiction of an in. 
feriour Court will not hurt upon a General Demur- 
rer, Sc. Id. 1560, 1563. 
Where the Inducement to a Traverſe may de tra- | 


verſed. Id. 1630, 1632, &c. | 


Of Pleas, Puis darrein Continuance, 


(Is) 1 Pleas are ſometimes in Abatement, | 


and ſometimes in Bar, and may be either 
dilatory or peremptory, and may conclude either to the 


Action, or to the Writ, And by Plowd. 33. b. he that 
pleads ſuch a Plea ought to plead it certainly, i. e. as | 


to Time, Place, and other Circumſtances. 


| (2.) By 9 H. 7. fo. 9. a. a Man ſhall not have a | 
Plea, Puis darrein contin. unleſs ſuch a Plea was not in | 
being (i. e. could not be pleaded) at rhe Time of the 
firſt Plea : For if it was then in Being, it can't be aid | 
to be a Plea, Pais darr. contin, Nor ſhall he take Ad- 


vantage of it afterwards. 


(3.) Alſo by 16 H. 7. 11. 38 H. 6. 33. A Man ſhall 


have but one Plea, Puis darrein. contin. becauſe the 


Plaintiff ſhall not be delayed in infinitum. As ita MW 


Man pleads a Releaſe puis darrein. contin, he ſhall ne. 
ver after plead another Plea puis darr. cont. though 
the Plantiff gives another Releaſe, or though the 
Plaintiff dies, which actually abates the Writ; or tho 
a Stranger, to whom Title accrued, pu, dary. contin 
enters; nor any other Plea, except Matter appear: 
ing before the Juſtices. Vide 9 H. 7. 9. 4 


(4) In a Precipe quod reddat, or Cui in Vita, it 
Plea puis darr. cont. be found againſt the Tenant, this 
is peremptory, and not dilatory ; Co. 5. 139. 2 E. 4.1. 
And it ſeems, that though the Matter pleaded by the 
Detendant be in its Nature dilatory, yet if it be ple“ 


ed after Iſſue, it is peremptory. Vide Co. 5. fo. 99, © | 


129. : 
5 : (5-) 2 


tea. A . 


a at. ans rar - a6 
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Ok Pleas, puis darrein Continuance. 


(5.) 26 H. 8. 3. b. If the Demandant enters before 
ue, the Defendant may plead in Abatement of the 
Writ, That he entred pending the Writ ; but if he 
entred after Iſſue, then he ſhall ſay, That he cntred 


puts darr. contin. 
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(6.) 21 FH. 6. 48, 49, 50. A Tenant by Reſceit may ige Ne 10. 


plead an Entry pending the Krit, without ſaying puzs 
dayr. contin. for the Tenant by Reſceit is as a new Te- 
nant, and guaſi a Stranger: But it is otherwiſe of him 
who was Party to the Suit, for he muſt plead it pi, 
darr. contin. 


(J.) 32 H. 6. 23. After the laſt Continuance one may 
plead, That the Plaintiff was Alien Born, Cc. or ſuch 
Pleas as may be pleaded either to the Perſon, or to 
the Action, at the Pleaſure of the Party: But he 
cannot plead Matters that go to the Perſon only; 
for after a Continuance one may plead Pleas which 
may conclude Fudgment ſi actio, but not Pleas to the 
Perſon. [Or which abate the MWrit in Fact.) 


(8.) In 8 E. 4. fo. 9. one pleads Death of the De- 
fendant pending the Writ ; *twas ſaid, he ſhall not 
plead this as a Plea puis dar. contin. For by this Plea 
the Writ is abated in Fadt; but conttary of a Plea 
which would make the Writ only abateable. Vide 
toftea, No 16. 


(9.) Dier 56. b. In Dower the Tenant pleaded Entry 


of the Demandant into Parcel puis darr. contin. and 


Viae N S, & 
3 


Pide N* tr. 


held, that by this Plea the whole Writ abared : But 


there is cited 45 E. 3. That in a Scire Facias to have 
Execution of Dower recovered, ſuch an Entry was 
not any Plea ; by which I underſtand, That ſeeing 
it abates the Writ in toto, it ſhall not be taken as a 
Plea puis darrein contin. 


(10.) By 21 H. 6. fo. 49, 50. He that prays to be 
received, though he be received in Fact, can't picad, 
That the Demandant entred puis darrein contin. other- 
Wiſe it ſcems of Outlawry, Excommunication, Death, 


&c. But he may plead this Matcer in 2 
An 


* 8 


[1 
£ 
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Fide 21 E. 4. 54. 


Df Pleas, Puis darrein Continuance, 
And the ſame Law is of a Diſſeiſor as to an Entyj, 
poſt darrein contin. Vide 3 H. 6. 20. 4 H. 4. 1. 20 E. 4.4. 


(11.) 4 E. 4. 32, 33, 34. In a Formedon in Remain. 
der of two Manors againſt five Perſons, after Iſſuc 
and Darr. contin. one of them pleaded, That the De- 
mandant had entred into one of the Manors, and 
held a good Plea, and that it ſhould go in Abatement 
of the whole Writ; and that it was a peremptory Plep 
to him that pleaded it, becauſe it was after Ifluc, 


(12.) 2 E. 4. 10. In a Cui in vita, after Iſſue upon 
a Plea in Bar, the Tenant pleaded an Fntry Pai; dar— 
rein continuance , this was held a peremptery Plea. 


(13.) 7 E. 4. 1. An Iſſue was on a N anques Seiſte, 
in a Replevin and Auotury, and the Defendant pleaded 
Outlawvry, and an Iſſue therenpon, Whether he was a 
Husbandman, as the Outlawry named him, or a 
Yeoman; and found for the Plaintiff. This was ad- 
judg'd a peremptory Plea, 


(14.) 18 E. 4. 13. In an Aſſize, the Defendant 
pleads the Death of one of the Plaintiffs pris dar. 
Continuance; and per Cur he ought to have thewn, in 


certain, the Days of the Continuance taken, and allo 


2 


Fiat Ante « 


the Day of tne Death, 
(15.) And side 15 E. 4. fo. 4. where an Ente is 


pleaded pris darr. contin. the Day in certain ought to 
be ſhewn. And Note; "Tis ſaid by Littleton, ihid. a 
Man cannot plead any Thing puis darr. contin. but 
where a former Plea has been pleaded before, 


(16.) By 23 H. 6.10, 11. The Defendant may plead, 
That the Plaintiff was made @ B:ſbop, pending the 
Writ; or that the Wife took a Hausband, pending the 
Writ, as a Plea pris darrein continuance: Eut it is other- 
wiſe of Death, or that the Plaintift was a Feme Covert 
the Day of the Writ purchaſed, becauſe by ſuch 
Pleas the Writ is not only abatable, but abated 4 
Tacto. Qu re. | 


(17.) In 


X xi» 


8 ” ARE x -» 


of Pleas, Puis darrein Continuance. 


().) In 38 E. 3. fo. 5. A Precipe was brought by 
a Woman, the Tenant tenders his Law of Non Sum- 
mons, and took an Eſſoin; and at the Day ſaid, 
That the Demandant took a Husband after the Law 


tendred; and for that he did not ſay [after the laſt 


Continuance, ] (i. e. after the Eſſoin) it was held no 


(18.) In 21 E. 4. 54. In a Precite quod reddat, the 
Tenant vouched, and the Demandant counterpleaded 
the Voucher by the Statute, and the Tenant would 
not amend ; but he ſaid the Demandant was outlarwed 
after the laſt Continuance in Debt, and produced the 
Record, which was allowed. 40 E. 3. 14. 


(19.) 2 H. 6. 13. In a Writ of Entry in the Poſt, 
the Defendant pleads an Entry of the Demandanr, 
pending the Writ, Reply'd, That a Continuance was 


from the laſt to this Term, and therefore it ſhould. 


have been pleaded puis darrein contin. And ibid. the 
Defendant may plead Miſnoſmer after the Continu- 
ance. Vide 22 E. 4. 36. 35 H. 6. 31. 13 H. 7. 17. 
20 H. 6. 17. 19 H. 6. 1. 2 H S666 
9 E. 4+ 36. : ; 


(20.) 9 E. 4. 24. In Treſpaſs, a Releaſe was pleaded 
Puis darrein contin. Which bore Date before the Conti- 
nuance-Day, but was averred to be delivered aſter, 
and therefore allow'd, 


(21.) By 21 H. 6. 10. & 16 E. 4. 5. A Plea, Ps 
darr. "contin. may be pleaded at any Time after 
ſue, and before Verdict. As a Releaſe made after 
iflue, and before Verdict, may de pleaded at the N 
prius, but not after Verdict; nor can it be pleaded 
mean between the Day of Niſi prius, and the Day in 
Bank, for they are all one in Law. Vide 28 4. 6. 1. 


(22,) And by Bro. Abridgment, Tit. Continuance 61, 
53. After the Inqueſt axvarded to inquire of Damages, 
the Defendant can't plead a Plea, Pris davrein contin 
becauſe he hath no Day in Court to plead it. Lise 
1H. t. . 


507 


A IE 


9 
— — . 2 


— 2 OP 
— * - 


* OY Rd IRC OS I 
— 


— - eos — 
— - 


603 Of Pleas, Puis darrein Continuance. 


(23.) So ibid. 38. After the Inqueſt taken by Default, 
and before Judgment, the Defendant came and plead- 
ed an Arbitrament made puis darrein contin. And ye | 

Czr. he could not plead it, for he had no Day in 

F Court; and *twas ſaid, he could plead no Plea ia 

| ſuch Caſe ; But as Amicus Curie, and of Matter ap- 
parent, he ſhall be received to ſhew it, otherwiſe he 
muſt reſort to his Audita Querela. Vide 21 H. 3. 23. 


1 4 
| 
. 
; 
k 


(24.) But ibid. Continuance 30. If the Jury remain | 
for Default of Furors, the Defendant may plead a Re. | 
leaſe, &. at the Day in Bank, puis darrein wontin, tho 
ſuch Releaſe, &c. was not offered at the N., pri: 
But otherwiſe, if the Jury had been taken at the Ni 
prins. And ibid. 34. If it be pleaded at the Ni pris, 
the Court will record the Plea and diſcharge the In- 

queſt, and give Day to the Parties in Bank. 1 — 


(25.) By 5 E. 4 139. In Debt, after Iſſue join'd, | 
the Defendant at the Nift prius pleaded Pay ment of 
Part huis darr. contin. in Abatement; and the Jury be- 
ing diſcharg'd, and the Plea adjourn'd in Bank, the 
Plaintiff had Judgment to recover his Debt, for that 
no Place of Payment was pleaded, and becauſe after 
Iſſue joined no Reſpond. Ouſter can be awarded. Vide 
Alen's Reports, 66. . 


(26.) By 28 H. 6. fo. 1. If at the guarto Die, the 
Jury and Parties are adjourned to another Day; in 
ſuch a Caſe at the quarto Die, upon a ſpecial Entry 
made, the Defendant may caſt a Protection bearing 
Date after the Day; and ſo he may plead a Plea at- 
ter the laſt Continuance. 


(27.) Dyer 361. In Treſpaſs, and Iſſue Not guilty, 

the Jury appeared the firſt Day of Hilary Term; 
and the Defendant then ſaid, that the Inqueſt owght n 
to be taken, for that the Plaintiff had yeleas'd him at- 
ter the laſt Continuance : But becauſe che Releaſe was 
after the Eſſoin-Day and the Dias, and came not be. 
teen the laſt Continuance and the Utas, the Plea was 
ditallowed, and the Inqueſt taken; but had it come 
between, c. it would have been good: Yet in 55 . 

: | ue 


42 „„ me % 


Ot Pleas, Puis darrein Continuance. 


Caſe the Form of Pleading was not good; for he 
ought to have ſaid, Actio non, Ec. and not that the In- 
queſt ought not to be taken. 


(28.) Note, That the Day the Jury appeared was 
not properly the firſt Day of the Term, for the EC- 
ſoin- Day is properly and legally che firſt Day of the 
Term, which was Octab. Hill. Fan. 20. and is the 
Utas or 8th Day after the Feaſt of St. Hillary, and the 
firſt of the Term, when the Jury appcar'd, was 
Fanuary 23, being a Day of Grace given for Ap- 
pearance. The Releaſe was dared the 21ſt, which 
was Monday, the next Day after the Eſſoin Day, or 
Day in Court, and ſo not between the laſt Continu— 
ance aute Octab. Hill for it ought to be poſt ult. conti- 
nua cone, and ante Octab. Hill. Sec 1 Cro. 73. Hutt. 95. 
2 Len. 10. 34 H. 6. 20. Wc. ; 


(29.) Bur 'tis ſaid, That if the Caſe bra had been 
in the King's Bench, it had been otherwiſe, becauſe 
the Day there 1s certain, as Die Merc. prox. poſt. Oct ab. 
Sti. Hill. ad quem Diem, &c. and then it ſeems the Date 
of the Releaſe is well enough. | 

(30.) Note; In 21 E. 4. 43. A Releaſe of all Errors is 
pleaded after the Darrein Continuance, in Error. 


For Precedents of Pleas, Puis darrein 
Continuance, (Vide.) 


HAT the Plaintiff entred puis darrein contin: 

Plac. Gen. fo. 1. 

That the Plaintiff was made a Knight priis darrein 
Continuance. Vidian 93. 3 Brownl. 436, 188. 

That the Plaintiff, being a Biſhop, was made Arch- 
biſhop puis darrein Contin. Co. Entr. 267. | 

Thar rh&KPlaintiff took a Husband puis darrein Con- 
tin. Plac, Gen. 4. 134. Thompl. 1. 

That one of the Defendants died puis darrein Con- 


| tim Winch 818. 1 Mod. Int. 308. 2 Brownl. 111. 


That the Defendant died puis darrein Continuan 2. 
. 140. Raſt, Entr. 108, 340. 1 Brownt. 
349, 


R x | That 
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Of Pleas, Puis darrein Continuance. 


That the Defendant died after the Verdict, & 
Quer. Non prof. al. Niſi pri. 1 Townſ, Jud. 132, cc. 

That the Plaintiff died puis darrein Contin. Raſt, Ent, 
226. 3 Brownl. 150. Cl. Aſſiſt. 6. 

That the Plaintiff's Wife, in a Quare Impedit, died 
poſt. lt. Contin. Winch 771. | 

That the Plaintiff, in a Quare Impedit, died poſt ul. 
Contin. Winch 556. | 

That the Patron of the Defendant, in a Quare Im 
fedit died poſt ult. Contin. Co. Entr. 517. | 

That the Tenant in Partition died puis le Venire Fu. 
cias awarded. Robinſon 342. Aſt. 331. 

That the Demandant in Partition died after the Ve- 

nire Facias awarded. Hern 432. | 

In a Quare Impedit at the King's Suit, That the 
King after the laſt Continuance, and before the Day 
of Niſs prius, releaſed the Defendant and pardoned the 
Simony. Winch 714, $24. . 
Releaſes pleaded puis darrein Contin. at the Aſſizes. 
Raft. 549. 1 Brownl, 106, 13. And. Reports 155. 
An Arbitrament ſo pleaded at the Niſi prius. Raſt, 
A Concord or Accord ſo pleaded there. Raſt. 122 
Thompſ. 322. | 
An Acquittance ſo pleaded there. Rafe. 180. 
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Batement, vide Pleadings, and Page 149, 150, 
267, 512, $20 0 5609 


Abbreviations, 199 fo 203 

Ability and Diſability, 6, 128, 129, 529 

Accedas ad Curiam. 5 272, 274 
Acceptance, | 444, 449, 450 
Acceſſaries in Treſpaſs, 4 480 
Accompt, f 3, 9, 213, 365, 368, 369 
Aciord and Concord, 440, 446, 449 
Acquittance pleaded, vide Rekaſe, and 445, 454 
Actions in general, 9, 43, 211; 215; 1% “ 
Local and Tranſitory, &c. 129, 130, 432, 480 
Actions on the Caſe in general, 317 3210 $25 
Pleas thereto, | 324, 418 
—— For Deeds, 1 357 to 409 
-—— Nonfeaſance, 357 t0 374 
—— Misfeaſance, 374 to 490 
Malefeaſance, 400 to 418 
-Ations on the Caſe for Words, 322 t0 557 
—— For Slander in general, 322 t0 357 
—— Pleas thereto, | ibid. 
For Slandering Titles, 323, 348, 349 
Actions on penal Statutes, 418 to 423 


—— See other At ions under theit proper Titles, as Coyc- 
nants, Debt, Treſpaſs, Ec. 


Addition, „ 535, 548, Se. 
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Adhuc paratus, Page 2, 444, 581 to 586 
Adminiſtrators, Soc. 4, 8, 87, 119, 124, 129, 249, 250, 
266, 295, 369, 428, * 474, 303, 530 


Admiralty, 6, 502, 504, 506 
Admiſſion, 3 16. vide Infants. | 
Advocuſon, 471, 472 


Affi davi ts, 9, 20 24, 45, 55, IG, 65, 140, 145, 215 


Aepreement, vide Accord. 


Alien, 512, 525, 526, 576 
Aocatus, 99 100 
Amendments, 223, 227, 220, 233, 234, 292 
Amercerments, | 48, 50, 433 
Antient Demeſne, 292, 520, 593 
many, | 9, 438, 582 
Appeals, 3, 567 
Appearances, &C., 9, 10, 49 10 525 146, 217, 2H 
290, 291 

Apprentice, 402, 424, 425 432 
Arbitrament, 465, 516, 582 
Arreſts, 6,9 to _ 26, 91, 212, 213, 404, 405 
Arreſting Frdgments, vide Fudoments, &C. 74, 82 


Hſfauits and Battery, 4, 65, 91, 160, 296, 478, 481, 
| 482, 500, 501 


Lſſets, . 255 256 
Aſſigns, 429, 439 
Aſſienments, vide Bail- Bonds and nee Aſſenments. 
Aſſizes, Trials there, &c. 65 to 50 
Aſſurances and Conveyances, | 424 to 
Allumpſit, 134, 212, 214, 230. Expreſſed, 357, 359 
Implied, 356, 359. Pleas thereon. 379 
Attachiatus & Summonitus, Weir Difference. wo 251 
Attachments for Coſts, &c. 176, 306, 313, 314 
—— Of Privilege, | 43, 44, 308 
Attornies, 2, 23 to 28, 43, 109, 506 to 313, 350, 389 
| 7⁰ 22 399 
Attorney General, 179, 186 
Atornment, 1 3 
Audita Querela, 163, 567 
Averments, 2, 244, 359, 587 to 599 
| Averia, vide Elongata. | 
A vor y, 839 
Autrefoits Bar, 470, 471 


Award, vide Arbitrament. 


ne IAB 


B. 


Ail, Page 9, 11, 44 to 53, tot, £27, 118, 183. 
143, 218 to 223, 274, 504, 305, 439 
Bail. Bonds aſſioned, &c. 6, 50, 218, 29 Jo 


Bailiff or Offi 16 9, 10, 1 Et. 392, 393 
— Of a Liberty, 393, 403 to 406 
Bailment, | | 466 to 469 
Bar, vide Pleadinns, 
Baron & Feme, &c. 129, 213, 256; 353 430) 
436, 469, 471, 479, 498 9, 535-9 
Barretry, 10, 34 453 
Baſtard (Slander) 349, 350 
Baſtardy pleaded 578 
Battery, vide Aſſault. 
Bill of Midd. | 43 to 49 
Bill ſingle, &c. 454: 635, 69 
Biſhops Liberty, &c. 404, 471 
Bona Notabilia, N 
Burrough Engliſh, | 34 
Breviats, 114, 143 
Bribery, | 342 
Brokage, 424 
Burial, 407 
. 
5 Apias alias, vide Latitat, &c. 92 10 93, 214, 217 
6 Capias ad Satisfacientd. 82 fo 87, 117, 23446 
to 352 
Capias utlagatum | 101 
Capias pro fine, 81, 244 
Carriers, 387, 388, 421 
Cauſes of Demurrer, | | 1, 2 
Cepi Corpus, 49 #0 34, 305 
Certificate, vide Biſpob. 
Certiorari, 116, 117, 163; 177, 2344 2735 301 
Challenge, 3, 67, 248 
Champerty, | | 342, 424 
Chancery, 7» 94, 95, 241, 242 
Charterparties, 432 
Charters, 188 
Obirurgeon, | 339, 5399 
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Church wardens, | Page 481 
Cinque Port, 43, 521 
Clerks &c. of B. R. 39 to 42. Of C. B. 197 to 210 
Cognovit Actionem, 76, 78, 155, 244 
Colour, 489, 490 
Colloquium, | 444 
Commitments, 304 
Committiturs, | | 75, 113 
Commorant, Reſident & Inhabitant, 
Common Pleas Practice, from 187 to 516 
Common and Commoners, 4608, 409 
Com peruit ad Diem, 158, 159, 232 
Con-luſcons, | 272, 512, 513, 523, &c. 


Concord, vide Accord. : 
Conditions performed, Kc. 159, 227, 426, 427, 444, 


457, 512 
Confeſs and avoid, $12; Fig 
Conſi deratiomt, 361, 363, 369, 370, Sc. 565 
Conſpiracy, 214, 336, 338, 489, Ec. 
Conſultation, 500, 501. and vide Prohibitions. 
Contempts, 176, 303, 304 
Continuances, | . 
Contracts, vide Conſiderations. e 
Copy bolders, &c. 143, 144, 408, 414 
Corporations, 25 108, 178, 188 
Cofts de incremento, 244 
Coſts, vide Damages. N 
Covenants, 425 10 433, 455, 59d-9 
Covin, vide Deseit. | 
Counſellor, | 3557 409, 439 
Counter- Bond, | | 458 to 466 
Court-Hand, 197 to 202 
Creditors, | 106 
Crown-Office, 175 10 196 


Cuſtoms General and Particular, vide Preface, and f. 3 5,36 
Cuſtoms of London, vide London. 


i 5 
| Amages, and Coſts, 176, 232, 246, 248, 424, 
. 472,473 
Dampnificatus, 160, 234 5, 459 to 464, 
Dates of Deeds, &c. | 455, 456 
Davrein Preſentment, 472, 473 
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Day in Court, | Page 96, 9) 
Debet & Detinet 435, 469 
Debt, | 130 fo 133, 433 to 465 
Declarations, 56, 103, +235; 133 to 149, 223 0 227 
287, 75 324 
Dedimus poteſtat* N 42, 316 
Deeds, 241, 42 6, 427, &. 
Default, | | 
Defeaſance, 456, 457 
Defence, $22,523 
Demand, 362, 363 
Demurrers, 1, 2,151, 161 zo 166, 228, 229, 5078, 
| | 562 fo 567 
Denizen, vide Alien. 
Departure, | 460, 514, 517 
Deputation, &c. 

Detinue, 465 to 469, 485 
Devaſtavit. 251, 254 
Deviſes, vide Mls. 

Dilatory Pleas, | 4, 149, 502, 511 

. Diminution, | EY. 
Diſability n 525 to 529, 577 #0 579 
Deceit, 409 to 413 
Diſ-laimer, | 180, 183 
Diſcontinuance, 474 
Diſturbance, 403 to 409, 431 

| Difireſſes, 4-3. 424, 468, 476 
Diſtringas Jur. 3161, 62, 67, 68, 96, 97, 142, 

| : 164, 274 
Docquets, | 79, 246 
Dog biting Sheep, &c. | 279, 401 
Doubleneſs in Pleading, „ 5 
Dower, | 531 
Ducens licet Languidus, | 159 
Dareſs, 159 

0 85 | 
E. 
Fetments, 136 to 144, 243, 288 6 292, 469, 470 
U Election, | 150, 444 

Hlegit. | 83, 88, 89, 152 to 156 
Entry, „ $6 
Errors in Fact and Law, vide Writs. 33» 17! 


Rr 4 | Eſcape, 


Eſcape, Page 2 


Eo: Hs, QT. 
Eftites (. 7 :der), 


E (overs, 


Eviden e, vide Witneſſes. 


Exchequer Chamber, 
Encommunication, 


Executions, 8 3 to 90, 119, 
Evxecutors, vide Adminiſtrators. 
98 to 101, 153, 298 to 303 
15, 16, 18, 342 


Evigeert, 
Extortion, 


Airs, & c. 
. Falſe Im wſonment 
Lalſe Return, vide Return, . 


Tarri ter, 


The . 
74, 375 fo 401, 9 44r, $75 


355 36, 96, 97, 303 
347 to 351, 512 


2 ecwel, See Deeds and Pleadings. 


409, 431 
241, 487 
| 182 

526, 527 
121 25% 272 494, 405 


411 


„422, 464, 451, 590, 591 


218, 219 
3577, 378 


Fees, 7, 16, 17, 45 to 50, 74,75, 96, $5, 100, 163, 112, 


141, 151, 153, 172, 176, 218, 219, 246, 247, 29? 


Felory, 


| 3 
Fente Covert, vide Baron and Feme, and 129, 391, 302, 314 


Feofpment, 
Fiat, 

Fines, | 
Fieri Facias, 
Fire, 

Fercible Entry, A 
For feitures, 
Forgery, 


Forejudger, 


Toreign Plea, 
Forſcvorn, | 

Fraud, vide Deceit.. 
Freebolds, &c. 

French pox ( Slander) 
Freſh Suit, vide Eſcape. 
Forcible Entry ; 

Forms in C. B. & E. R. 


21 


583 

112 

95. 176, 177, 212, 244 
84, 85, 251 70 258, 305 
374,375 

525 

391, 392 

10, 349, 423 

309 

524 

340 


408, 414, 475 


346 : 


424 
197, 203, 329, &c. 
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G. 

Arni ſpee. Page 468, 469 
2 Gavelkind, | 33 
General Iſſue, | | 487 to 490 
Grants, | 334, 385 2 
Guardian, 316 

H. 


AB. fac. poſſ. vide Writ of Poſſeſſion. 
H Habeas Corpus, 10, 51 to 54, 109 to 114, 219 


Hab. Corp. Jurat. 3, 59 to 61, 236 10 241 
Hab. corp, cum Cauſa, vide Removal of Actions. 
Heir, 435, 599 
Honour Court, 60 
Porſe hired, Ke. 381 1 555 m_—_ &c. 411, 412 
Houſe-burning, 333 
Hue and Cry, 420 
Hundred charged, | 420, 421 
I, 
Ndemptitate nominis, 578 
Ideots, 129 
Ferfails, 2 
Imbracery, 47s 


Imparlances, 76, 141, 142, 218, &c. 285, 291, 520 
Implications, vide Warranty and Aſſumpſits. 


Inpriſoament, vide Falſe Inipriſonment, 431 
Incapacities, 6, 128, 577 
Incumbent, | 176 
Indentures, vide Apprentices. 

Indict ments, | 3» 144 
Inducement, 51 


Inferiour Courts, 110, 112, 272 to 280, 434, 435» 


500 10 505 

| Infants, 6, 129, 308 to 316, 544, 549, 577 
Infra Ætat. 159, 227, 232, 378, 379 
Informations, 0 755 179 
Ingroſſing Records, 59 

| Inholders, 132, 383, 335, 433 


| innuendo, | 319, 353 
in 
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In Nullo Errat', Page 1:3 


Inſimul Computaſſet, 365, 368, 309 
Inquiſition, | | 175 
Injury, vide Writs, | 5 
Inſtitution and Indufion, | 1568, 169, 665 
Inſtructions for Clerks in C. B. &c. poſt. 190, 236,51 
Foin ler in Action, 130 
Fointenants, &c. 129 


Ireland, | 173 

Iſſue, how made up, Ne. 57, 150 to 161, 231 6 236 
| | 292, 307, 508.9 

Fudges of B. R. 39. OfC. B. 206. Vide 151 

Fudg ments, 73 to 79, $2, 151, 164, 242, 244, 245, 26: 


| | | 10 72 
Jurata, vide Hab. corp. jurator* & Diſtring. Jurator, Wl ! 
Furiſdiction of B. R. &c. 38, 39, 175. Of C. B. 206, 

Vide 504, 505, 524, 5 

Furies, 28, 29, 236, 237,211 WM! 
Fuſtifications, 193, 184, 255, 256 599, | 
h . 
Apſe, 53 
Latitats, 43, 45, 46, 7 ! 
Laches. ) 
| Laws of England, vide Preface and fol. TT © 
Leaſes, 414, 425, 426, 429 10431, 541 Ml * 
Leet, | | ny 8 
Letter of Attorney, Fo 293. 
Libels, 320, 321, 350 to 352, 354 þ 
Liberties and Franchiſes, 178, 186, &c. 396, 405, 4 Ml * 
Licet Sepius requiſit. | 

| Limitations, 6, 131, 216, 298, 306, 355, 419, 515 

| Local, vide Actions. d 
London. 299, 433, 486-7, 5051 533 | 
| Aihem, 478, 41 WM 

Maintenance, 342, 424, 591: WM ( 
Mandamuſſes vide 190 ts 196 | C 
Mandavi Ballivo, 61 
Manor, „ „„ 0 


Maſter and Servant, 402, 411, 421, 425, 432-3, 480 
| |  Meliws 
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Nelius Inquirendum. | 


Menace, Page 160, 478, 480, 4p 2 
Miſnomer, 149, 15a, 548, 549, 552 
Mif-trial, = : 174 
Mittimus, 316 
Mortgage, 143, 144, 292, 293 
Mutuatus, 134, 367 
Murder, | | 3. 326 
N. | 
E recipiatur, | G4, 231 
VN New Adſſipnment, | 1 
Nil debet, 155, 214, 223, 228, 231 
Nil detinet, 1 . 514 
Nil dicit, 75, 77, $0, 8% % 8 
Nolle proſequi, 5 | 153 
Non Aſſumpſit, 251, 232, Oe 
Non- claim, | 5, 140 
Non cul. | | | 241, 364 
Non eſt factum, . 226, 227; % 443 
Non eſt invent. vide Return. 
Non omittat, 4.3 
Non Prof. 152, 183, 313, 473 
Nonſuit, | 386, 143-4, 231, $56 
Non ſum Informatus, 77, $0, 230, 233; 297 
Non-tenure pleaded, | 554 to 55$ 


Notice. 4, 64, $1, 139, 144, 145, 219, 220, 2245 
Fo 270, 271, 362, 446 


| Nulla Bona, | 254, 255, Sc. 
Nul. tiel perſon. 
Nul tiel Record, | 224, 440, 442 
N'unques Executor, 169 
Nuſances, 2D. 414 70 420 
O. 

Ach, vide Affdavits and Witneſſes. | 
Obligations, 132, 443 to 465, 477, 478 
Ofhce (Scandal) - | 7 342 
Officers, vide Clerks, 392, 3 
; ramary, 8, 434, 439 
| Original, 2, 43, 83, 1 
Proceedings therein, 90 to 103, 298 to 302 
; | Outlacory, 
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Outlawry, Page 82, 92, 96 to 106, 219, 299 zo 303, 
| 441, 525, 528, &c. 578, &. 


Oyer, | 335» $36, 537 
| P. 
Dates Books, — 
Parliament, 106, 107, 171, 132, 354 
Parſon, | | 479 
Payment, 4, 56, 429, 447 te 455, Kc. 
Peerage, vide Scandalum Magnatum, and Privileges, 
Perjury, : 10, 22, 342, 423 
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